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SUGARS  AND  SIRUPS 

Presidential  proclamation  imposing  import  fees . .  1 

SUMMER  FOOD  SERVICE  PROGRAM  FOR 
CHILDREN 

USDA/FNS  issues  final  regulations  for  administration  and 
implementation  of  program  for  upcoming  summer  period;  ef¬ 
fective  12-29-78 _  f 

SPECIAL  SUPPLEMENTAL  FOOD  PROGRAM 
FOR  WOMEN,  INFANTS,  AND  CHILDREN 

USDA/FNS  makes  final  decision  on  formula  to  be  used  in 
determining  funding  level  for  each  participating  State 
agency -  72 

WEATHER  IZATION  ASSISTANCE  FOR  LOW- 
INCOME  PERSONS 

DOE  amends  regulations  for  program;  effective  1-2-79 .  31 

GRADUATE  AND  UNDERGRADUATE 
INTERNATIONAL  STUDIES  PROGRAM 

HEW/OE  invites  applications  for  new  projects  for  fiscal  year 
1979;  applications  by  2-20-79 . 115 

ENERGY  CONSERVATION 

DOE/Office  of  Energy  Conservation  and  Solar  Applications 
invites  public  views  on  proposed  efficiency  standards  for 
consumer  products;  comments  by  3-5-79;  requests  to  speak 
at  meetings  by  1-19-79;  meetings  on  1-26,  1-29,  1-31,  2-2, 

2- 6,  and  2-8-79 . 49 

PETROLEUM 

Commerce/ ITA  establishes  new  general  license  under  which 
petroleum  products  refined  in  U.S.  foreign-trade  zones  or  in 
Guam  from  foreign-origin  crude  oil  may  be  freely  exported 
subject  to  reporting  requirement  and  issues  regulations  regard¬ 
ing  licenses  to  export  crude  and  partially  refined  petroleum ....  42 

AIRLINE  INDUSTRY 

CAB  institutes  informal  investigation  of  unfair  methods  of 
competition  in  establishing  and  maintaining  fares  and 
systems . . 74 

AIRSPACE 

DOT/FAA  publishes  compilation  of  current  designations  and 
pending  amendments  to  those  designations;  effective  1-2-79 
(Part  II  of  this  issue) .  299 

AIRCRAFT 

DOT/FAA  proposes  rules  and  procedures  for  registration 
when  owned  by  foreign  citizens  who  are  permanent  residents 
and  by  certain  foreign-owned  U.S.  corporations;  comments  by 

3- 1-79 _ 63 
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LABOR 
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HEW/FDA 

HEW/FDA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a  Federal  holiday  will  be  published  the  next  work  day 
following  the  holiday. 

Comments  on  this  program  are  still  invited.  Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator,  Office 
of  the  Federal  Register,  National  Archives  and  Records  Service,  General  Services  Administration,  Washington,  D  C.  20408. 

*N0TE:  As  of  January  1,  1979,  the  Merit  Systems  Protection  Board  (MSPB)  and  the  Office  of  Personnel  Management  (0PM) 
will  publish  on  the  Tuesday/Friday  schedule.  (MSPB  and  0PM  are  successor  agencies  to  the  Civil  Service  Commission.) 
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INFORMATION  AND  ASSISTANCE 

Questions  and  requests  for  specific  information  may  be  directed  to  the  following  numbers.  General  inquiries  may  be 
made  by  dialing  202-523-5240. 


FEDERAL  REGISTER,  Daily  Issue: 

Subscription  orders  (GPO) .  202-783-3238 

Subscription  problems  (GPO) .  202-275-3054 

“Dial  -  a  -  Reg”  (recorded  sum¬ 
mary  of  highlighted  documents 
appearing  in  next  day’s  issue). 

Washington,  D.C .  202-523-5022 

Chicago,  III .  312-663-0884 

Los  Angeles,  Calif .  213-688-6694 

Scheduling  of  documents  for  202-523-3187 

publication. 

Photo  copies  of  documents  appear-  523-5240 

ing  in  the  Federal  Register. 

Corrections .  523-5237 

Public  Inspection  Desk .  523-5215 

Finding  Aids .  523-5227 

Public  Briefings:  “How  To  Use  the  523-5235 

Federal  Register.” 

Code  of  Federal  Regulations  (CFF1)..  523-341 9 

523-3517 

Finding  Aids . 523-5227 


PRESIDENTIAL  PAPERS: 

Executive  Orders  and  Proclama-  523-5233 

tions. 

Weekly  Compilation  of  Presidential  523-5235 

Documents. 

Public  Papers  of  the  Presidents .  523-5235 

Index .  523-5235 

PUBLIC  LAWS: 

Public  Law  numbers  and  dates .  523-5266 

523-5282 

Slip  Law  orders  (GPO)  .  275-3030 

U.S.  Statutes  at  Large .  523-5266 

523-5282 

Index .  523-5266 

523-5282 

U.S.  Government  Manual .  523-5230 

Automation .  523-3408 

Special  Projects .  523-4534 


HIGHLIGHTS— Continued 


DOT/FAA  adopts  special  regulation  regarding  registration  re¬ 
quirement  when  owner  is  a  foreign  corporation;  effective 
1-2-79;  comments  by  3-1-79 . .  38 

INTERSTATE  HIGHWAYS 

DOT/FHWA  solicits  suggestions  for  guidelines  regarding  main¬ 
tenance  of  routes;  comments  by  3-1-79 . . .  69 

LABOR 

Federal  Labor  Relations  Authority  and  Federal  Services  Im¬ 
passes  Panel  establishes  transition  rules  and  regulations  gov¬ 
erning  processing  of  certain  cases  pending  and  filed;  effective 


1-1-79 .  5 

FEDERAL  CREDIT  UNIONS 

NCUA  proposes  rule  regarding  purchase,  sale,  and  pledge  of 
eligible  obligations;  comments  by  1-31-79 .  60 


SURPLUS  REAL  PROPERTY 

GSA/ Federal  Property  Resources  Service  proposes  to  amend 
regulations  governing  disposal  for  educational  and  public 
health  use  to  subject  such  conveyances  and  no  objection 
notices  to  perpetual  use  restrictions;  comments  by  2-1-79 .  70 

REPAYMENT  AND  WATER  SERVICE 
CONTRACTS 

Interior/Secy  stipulates  procedures  for  public  participation  in 
Bureau  of  Reclamation  negotiations .  119 

GAMES  OF  CHANCE  IN  THE  FOOD 
RETAILING  AND  GASOLINE  INDUSTRIES 

FTC  issues  notice  canceling  hearing  scheduled  for  January  3, 

1979,  and  setting  January  3,  1979,  as  the  earliest  date  for 
submitting  rebuttal  comments;  effective  12-26-78  .  69 


TOXIC  SUBSTANCES  CONTROL  ACT 

EPA  issues  notice  of  intent  not  to  implement  or  enforce 
prohibitions  on  manufacturing,  processing,  distribution  in  com¬ 
merce,  or  use  of  polychlorinated  biphenyls  (PCBs)  until  30 
days  after  proposed  regulation  implementing  TSCA  is  finalized  108 

COLOR  ADDITIVES 

HEW/FDA  postpones  closing  date  for  provisional  listing  of 
lead  acetate  for  use  as  a  component  of  hair  colors  to  March  1, 


1979;  effective  1-2-79 .  45 

TEXTILES 

CITA  publishes  list  further  amending  category  system  to  reflect 
changes  in  Tariff  Schedules  of  the  United  States  Annotated 
which  were  effective  Janaury  1, 1979;  effective  1-1-79 .  94 


LIVESTOCK  PRODUCTS,  JEWEL  BEARINGS 
AND  LEADER  COMPANY  CONTRACTING 

OMB/FPPO  issues  notice  of  availability  and  request  for  com¬ 
ment  on  draft  Federal  acquisition  regulation;  comments  by 


3-2-79 .  70 

ARMS  AND  AMMUNITION 

Interior/BIA  revokes  rule  requiring  Indian  trader  to  seek  per¬ 
mission  from  agency  superintendent  before  selling  to  Indians; 
effective  1-2-79 . 46 

SPECIAL  SALVAGE  TIMBER 

SBA  establishes  basic  rule  governing  administration  of  pro¬ 
gram  regarding  set-aside  sales  preferentially  offered  to  small 
business  concerns;  effective  1-2-79 .  34 
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HIGHLIGHTS — Continued 


FLUE  CURED  TOBACCO 

USDA/FCIC  amends  poundage  quota  endorsement  in  order 
that  support  price  for  previous  crop  year  be  used  to  establish 
the  amount  of  insurance;  effective  1-2-79 .  29 

IMPORTED  COMMODITIES 

CITA  announces  import  restraint  levels  for  certain  cotton 


textile  products  from  Pakistan  and  for  certain  cotton,  wool,  and 
manmade  fiber  textile  products  from  Macau  and  the  Philip¬ 
pines;  effective  1-1-79  (3  documents) . .  91-93 

COUNTERVAILING  DUTIES 

Treasury/Customs  issues  notice  of  suspension  of  liquidations 
of  merchandise  affected  upon  expiration  of  waiver  authority; 
effective  1-3-79 .  141 


MEETINGS— 

Advisory  Council  on  Historic  Preservation:  Federal,  federally 


assisted,  and  federally  licensed  undertakings  effecting 
properties  listed  in  or  eligible  for  inclusion  in  the  National 

Register  of  Historic  Places,  1-17  and  1-18-79 .  72 

Commerce/ITA:  Computer  Systems  Technical  Advisory 
Committee  and  its  Hardware  Subcommittee,  1-17  and 

1-18-79  (2  documents) .  89 

Secy:  Domestic  Policy  Review  of  Industrial  Innovation, 

1-15  through  1-17,  1-19,  1-22,  1-24,  and  1-25-79 .  90 


DOD/Navy:  Technology  Sub-Panel  of  the  Chief  of  Naval 


Operations  Executive  Panel  Advisory  Committee,  1-25 

and  1-26-79  .  94 

GSA:  Task  Force  on  Historic  Preservation,  1-16  through 

1-18-79 .  150 

HEW/FDA:  Working  Group  on  FD&C  Red  No.  40,  1-17  and 

1-18-79 . .. .  115 

Interior/BLM:  California  Desert  Conservation  Area  Advisory 

Committee,  2-1  and  2-2-79 .  117 

Arizona  Strip  District  Grazing  Advisory  Board,  2-15-79  ...  117 

NASA:  Informal  Executive  Subcommittee  of  the  NAC  Aero¬ 
nautics  Advisory  Committee,  1-23-79 .  124 

NRC:  Advisory  Committee  on  Reactor  Safeguards  Subcom¬ 
mittee  on  the  William  H.  Zimmer  Nuclear  Power  Station, 

1-17-79 .  124 


Presidential  Commission  on  World  Hunger:  Domestic,  Agri¬ 
culture  Policy,  Consumer  and  Nutrition  Subcommittees, 
1-19-79;  Public  Participation  and  Communication  Sub¬ 
committee,  1-23-79;  International  Policy  Subcommittee, 
1-26-79;  and  Full  Presidential  Commission  on  World 


Hunger,  1-31-79 .  127 

SEPARATE  PARTS  OF  THIS  ISSUE 

Part  II,  DOT/FAA .  300 


reminders 

(The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal  Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not  include  effective  dates  that  occur  within  14  days  of  publication.) 


Rules  Going  Into  Effect  Today 


FCC— Private  Land  Mobile  Radio  Service;  re¬ 
regulation  .  54788;  11-22-78 

HEW— Protection  of  human  subjects,  informed 

consent .  51559;  11-3-78 

FDA— Tetracycline;  concentrated  liquid  dos¬ 
age  forms;  revocation  of  provisions  for 

certification .  50676;  10-31-78 

USDA/APHIS— Transportation  standards  for 
live,  warmblooded  animals .  56213; 

12-1-78 
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[3195-01-M] 

Title  3 — The  President 


Proclamation  4631 


December  28,  1978 


Import  Fees  on  Sugars  and  Sirups 


By  the  President  of  the  United  States  of  America 

A  Proclamation 


By  Proclamation  No.  4547  of  January  20,  1978, 1  imposed,  on  an  emergency 
basis,  import  fees  on  certain  sugars  and  sirups.  These  fees  were  to  be  effective 
pending  my  further  action  after  receipt  of  the  report  of  findings  and  recommen¬ 
dations  of  the  United  Stales  International  Trade  Commission  after  its  conduct 
of  an  investigation  with  respect  to  this  matter  pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act,  as  amended  (7  U.S.C.  624).  The  Commission  has 
made  its  investigation  and  reported  its  findings  and  recommendations  to  me. 

On  the  basis  of  the  information  submitted  to  me,  I  find  and  declare  that: 

(a)  Sugars,  described  below  by  use  and  physical  description,  are  being 
imported,  or  are  practically  certain  to  be  imported,  into  the  United  States  under 
such  conditions  and  in  such  quantities  as  to  render  or  tend  to  render  ineffective, 
or  materially  interfere  with,  the  price  support  operations  being  conducted  by  the 
Department  of  Agriculture  for  sugar  cane  and  sugar  beets,  or  reduce  substan¬ 
tially  the  amount  of  any  product  processed  in  the  United  States  from  domestic 
sugar  beets  or  sugar  cane; 

(b)  The  imposition  of  the  import  f  ees  hereinafter  proclaimed  is  necessary  in 
order  that  the  entry,  or  withdrawal  from  warehouse,  for  consumption  of  such 
sugars  will  not  render  or  tend  to  render  ineffective,  or  materially  interfere  with, 
the  price  support  operations  being  conducted  by  the  Department  of  Agriculture 
for  sugar  beets  and  sugar  cane,  or  reduce  substantially  the  amount  of  products 
processed  in  the  United  States  from  such  domestic  sugar  beets  or  sugar  cane. 

NOW,  THEREFORE,  I,  JIMMY  CARTER,  President  of  the  United  States  of 
America,  by  the  authority  vested  in  me  by  section  22  of  the  Agricultural 
Adjustment  Act,  as  amended,  do  hereby  proclaim  that  Part  3  of  the  Appendix  to 
the  Tariff  Schedules  of  the  United  States  is  amended  as  follows: 

1 .  Headnote  4  is  continued  in  effect  and  amended  by  changing  the  heading 
to  read  “4.  Sugars  and  sirups. — ”  and  by  adding  paragraph  (c)  which  reads  as 
follows: 

(c)(i)  The  quarterly  adjusted  fee  provider!  for  1Y1  items  950.05  and  957. 15  shall  be  the  amount  of 
the  fee  for  item  950.15  plus  .52  cents  per  pound. 

(ii)  The  quarterly  adjusted  fee  provided  for  in  item  950.15  shall  be  the  amount  by  which  the 
average  of  the  daily  spot  (world)  price  quotations  for  raw  sugar  for  the  first  20  consecutive  market 
days  preceding  the  20th  day  of  the  month  preceding  the  calendar  quarter  during  which  the  fee 
shall  be  applicable  (as  reported  by  the  New  York  Coffee  and  Sugar  Exchange  or,  if  such  quotations 
are  not  being  reported  bv  the  International  Sugar  Organization),  expressed  in  United  States  cents 
per  pound,  Caribbean  ports,  in  bulk,  adjusted  to  a  United  State's  delivered  basis  by  adding 
applicable  duty  and  attributed  costs  of  0.90  cents  per  pound  for  freight,  insurance,  stevedoring. 
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financing,  weighing  and  sampling,  is  less  ilian  15.0  cents  per  pound:  Provided.  That  whenever  the 
average  of  such  daily  spot  price  quotations  for  10  consecutive  market  days  within  any  calendar 
quarter,  adjusted  to  a  United  States  delivered  basis  as  provided  herein,  plus  the  fee  then  in  effect 
(1)  exceeds  16.0  cents,  the  fee  then  in  effect  shall  be  decreased  by  one  cent,  or  (2)  is  less  than  14.0 
cents,  the  fee  then  in  effect  shall  be  increased  by  one  cent:  Provided  further.  That  the  fee  may  not  be 
greater  than  50  per  centum  of  the  average  of  such  daily  spot  price  quotations  for  raw  sugar. 

(iii)  The  Secretary  of  Agriculture  shall  determine  the  amount  of  the  quarterly  fees  in  accordance 
with  (i)  and  (ii)  hereof  and  announce  such  fees  not  later  than  the  25lh  day  of  the  month  preceding 
the  calendar  quarter  during  which  the  lees  shall  be  applicable.  The  Secretary  shall  certify  the 
amount  of  such  fees  to  the  Secretary  of  the  Treasury  and  file  notice  thereof  with  the  Federal 
Register  prior  to  the  beginning  of  the  calendar  quarter  during  which  the  fees  shall  be  applicable. 
The  Secretary  of  Agriculture  shall  determine  and  announce  any  adjustment  in  the  fees  made 
within  a  calendar  quarter  in  accordance  with  the  first  proviso  of  (ii)  hereof,  shall  certify  such 
adjusted  fees  to  the  Secretary*  of  the  Treasury,  and  shall  file  notice  thereof  with  the  Federal 
Register  w  ithin  3  market  days  of  the  fulfillment  of  that  proviso. 

(ivj  No  adjustment  shall  be  made  in  any  fee  in  accordance  with  the  first  proviso  of  (ii)  during  the 
last  ten  market  days  of  a  calendar  quarter. 

(v)  Any  adjustment  made  in  a  fee  during  a  quarter  in  accordance  with  the  first  proviso  of  (ii) 
hereof  shall  be  applicable  only  with  respect  to  sugar  entered  or  withdrawn  from  warehouse  for 
consumption  after  12:01  a  m.  (local  time  at  point  of  entry)  on  the  day  following  the  filing  of  notice 
thereof  with  the  Federal  Register:  Provid'd,  That  such  adjusted  fee*  shall  not  apply  to  sugar 
exported  (as  defined  in  section  152.1  of  the  Customs  Regulations)  on  a  through  bill  of  lading  to 
the  United  Slates  from  the  country  of  origin  before  such  time. 

2.  Items  956.05,  956.15  and  957.15  are  continued  in  effect  and  amended  to 
read  as  follows: 

Articles  Rates  of  Duty  (Section  22  Fees ) 

Sugars  and  sirups  derived  from  sugar  cane  or 
sugar  beets,  except  those  entered  pursuant  to 
a  license  issued  by  the  Secretary  of  Agriculture 
in  accordance  with  hcadnote  4(a): 

Principally  of  crystalline  structure  or  in  dry 
amorphous  form,  provided  for  in  item 
155.20,  part  10A,  schedule  1: 

Not  to  be  further  refined  or  improved  in 

quality . 3.22$  per  lb.,  adjusted  quarterly 

beginning  January  1,  1079,  in  ac¬ 
cordance  with  headnole  4(c),  but 
not  in  excess  of  50%  ad  val. 

To  be  further  refined  or  improved  in 

quality  . 2.70$  per  lb.,  adjusted  quarterly 

beginning  January  1,  1979,  in  ac¬ 
cordance  with  headnote  4(c).  but 
■  not  in  excess  of  50%  ad  val. 

Not  principally  of  cry  stalline  structure  and 
not  in  dry  amorphous  form,  containing  solu¬ 
ble  nonsugar  solids  (excluding  any  foreign 
substance  that  may  have  been  added  or 
developed  in  the  product)  equal  to  6%  or 
less  by  weight  of  the  total  soluble  solids, 
provided  for  in  item  155.30,  part  10A, 

schedule  1  . 3.22$  per  lb.,  of  total  sugars,  ad¬ 

justed  quarterly  beginning  Janu¬ 
ary  1,  1979,  in  accordance  with 
headnote  4(c),  but  not  in  excess 
of  50%  ad  val. 

3.  The  provision  of  paragraph  (c)(iii)  of  Headnote  4  of  Part  3  of  the 
Appendix  to  the  TSUS,  as  added  herein,  requiring  the  determination  and 
announcement  by  the  Secretary  of  Agriculture  not  later  than  the  25th  day  of  the 
month  preceding  the  calendar  quarter  during  which  the  fees  shall  be  applicable, 
shall  not  apply  to  the  fees  to  become  effective  January  1,  1979. 


Item 


956.05 


956.15 


957.15 
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THE  PRESIDENT  3 

This  proclamation  shall  he  effective  as  of'  12:01  a.m.  (Eastern  Standard  'l  ime) 
on  the  day  following  its  signing. 

IN  WI  TNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  seventy-eight,  and  of 
the  Independence  of  the  I’nited  States  of  America  the  two  hundred  and  third. 
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rules  and  regulations 


This  section  of  the  FEDERAL  REGISTER  contains  regulatory  documents  having  general  applicability  and  legal  effect  most  of  which  are  keyed  to  and 
codified  in  the  Code  of  Federal  Regulations,  which  is  published  under  50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by  the  Superintendent  of  Documents.  Prices  of  new  books  are  listed  in  the  first  FEDERAL  REGISTER  issue  of  each 
month. 


[  1505-01 -M] 

Title  1 — General  Provisions 

CHAPTER  I— ADMINISTRATIVE  COM- 
MITTEE  OF  THE  FEDERAL  REGISTER 

CFR  CHECKLIST 


Title  Price 

60-19# _  6.75 

200-119# _  5.75 

1200-end _  3.75 

16  Parts: 

0-149 _ 5.00 

150-999 _ 4.75 

1000-end _  5.25 

CFR  Unit  (Rev.  as  of  Apr.  1,  1978): 


1977/1978  Issuances 

This  checklist,  prepared  by  the 
Office  of  the  Federal  Register,  is  pub¬ 
lished  in  the  first  issue  of  each  month. 
It  is  arranged  in  the  order  of  CFR 
titles,  and  shows  the  revision  date  and 
price  of  the  volumes  of  the  Code  of 
Federal  Regulations  issued  to  date  for 
1977  and  1978.  New  units  issued  during 
the  month  are  announced  on  the  back 
cover  of  the  daily  Federal  Register  as 
they  become  available. 

For  a  checklist  of  current  CFR  vol¬ 
umes  comprising  a  complete  CFR  set, 
see  the  latest  issue  of  the  LSA  (List  of 
CFR  Sections  Affected),  which  is  re¬ 


17  _  36.25 

»  18  Parts: 

0-14# _ 5.00 

150-end . 5.00 

19  - 6.00 

20  Parts: 

1-39# _ 3.50 

400-49# _ 5.00 

500-end _ 4.50 

21  Parts: 

1-99 _  4.00 

100-19# . 6.00 

200-299 . 2.75 

300-499 _ 5.75 

500-599 . 5.00 

600-1299 _  4.25 

1300-end _ 4.50 

22  .  5.50 

23  _  5.00 

24  Parts: 

0-499 _  8.25 

500-end _ 9.00 


vised  monthly. 

The  annual  rate  for  subscription 
service  to  all  revised  volumes  is  $400 
domestic,  $100  additional  for  foreign 
mailing. 

Order  from  Superintendent  of  Docu¬ 
ments,  Government  Printing  Office, 
Washington.  D.C.  20402. 

CFR  Unit  (Rev.  as  of  Jan.  1,  1978): 

Title 


2  [Reserved] 

3  . 

4  . 

5  . 

7  Parts: 

0-52 . 

53-209 . 

210-699 . 

700-749 . 

750-899. _ 

900-944 . 

945-980 . 

981-999 . 

1000-1059... 
1060-1  HO- 
mO-mO... 
1200-1499... 
1500-2799... 
2800-2851... 

2852 . 

2853-end  .... 

8  . 

9  . 

10  Parts: 

0-199 . 

200-end . 

12  Parts: 

1-299 . ... 

300-end . 

13  . 

14  Parts: 

1-59 _ 


25  _ _ 

26  Parts: 

1  (§§  1.0-1.169)., 

1  <§§  1.301-1.400) . . 

1  (§§  1.401-1.500) . 

1  <§§  1.501-1.640) . 

1  (§§  1.641-1.850) . 

1  (§§1.851-1.1200) . 

1  (§§  1.1201-end) _ 

2-29 . 


30-39 . 

40-299 . 

300-499... 


5.50 

5.75 
4.00 

4.75 
4.75 
4.75 
6.00 

6.50 
4.75 

5.50 
5.50 
4.75 


$2.75 

27 

a75 

4.25 

4.75 

CFR  Unit  (Rev.  as  of  July  1, 1978): 

5.00 

28 . 

32  Parts: 

$4.50 

6.00 

1000-1399 . 

3.50 

4  50 

1400  1599 . 

4.50 

6.75 

1600-end . 

3.00 

4.25 

41  Chapters: 

2.40 

7 . 

2.75 

4.75 

3.50 

3.50 

CFR  Unit  (Rev.  as  of  Oct.  1,  1977): 

4.75 

42  Parts: 

4.75 

1-399 . 

$5.50 

4.75 

4.00 

4.75 

43  Parts: 

6.50 

1-999 . 

4.00 

5.50 

1000-end . 

6.00 

6.00 

44  [Reserved] 

4.00 

45  Parts: 

3.50 

1-99 . 

4.25 

6.00 

100-149 . 

5.50 

150-199 . 

4.75 

5.00 

200-499 . 

3.50 

6.25 

6.00 

46  Parts: 

8.25 

1-29 . 

3.00 

6.75 

30-40 . 

3.25 

4.75 

41-69 . 

4.50 

70-89 . 

3.25 

5.75 

90-109 . 

3.00 

TiUe 

110-139 _ 

140-165 _ 

166-199 _ 

200-end _ 

47  Parts: 

0-19 _ 

20-69 _ 

70-7# _ 

80-end . . . . . . . . _... 

48  [Reserved] 

49  Parts: 

100- lwZZZZZZZZZ 

200-999 _ _ 

1000-1199 _ 

1200-1299 _ 

1300-end . . 


Price 

3.00 

4.75 

3.75 
6.00 

5.75 
5.25 
5.00 
6.00 


3.00 

8.25 
8.75 

4.50 
8.00 

4.25 

5.50 


[6325-01-M] 

Title  5 — Administrative  Personnel 

CHAPTER  XIV — FEDERAL  LABOR  RE¬ 
LATIONS  AUTHORITY  AND  FEDER¬ 
AL  SERVICE  IMPASSES  PANEL 

SUBCHAPTER  A— TRANSITION  RULES  AND 
REGULATIONS 

PART  2400 — PROCESSING  OF  CASES 
PENDING  AS  OF  DECEMBER  31, 
1978;  CASES  FILED  DURING  THE 
PERIOD  OF  JANUARY  1  THROUGH 
JANUARY  10,  1979;  AND  UNFAIR 
LABOR  PRACTICE  CASES  FILED  ON 
OR  AFTER  JANUARY  11,  1979, 
BASED  ON  OCCURRENCES  PRIOR 
TO  JANUARY  11,  1979 

AGENCY:  Federal  Labor  Relations 
Authority  and  Federal  Service  Im¬ 
passes  Panel. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
transition  rules  and  regulations  to 
govern  the  processing  of  cases  pending 
on  December  31,  1978,  before  the  Fed¬ 
eral  Labor  Relations  Council,  the  As¬ 
sistant  Secretary  of  Labor  for  Labor- 
Management  Relations  (and  the  Vice 
Chairman  of  the  Civil  Service  Com¬ 
mission  when  performing  the  duties  of 
the  Assistant  Secretary)  and  the  Fed¬ 
eral  Service  Impasses  Panel;  to  govern 
the  processing  of  all  cases  filed  with 
the  Federal  Labor  Relations  Authority 
and  the  Federal  Service  Impasses 
Panel  during  the  period  of  January  1 
through  10,  1979;  and  to  govern  the 
processing  of  all  unfair  labor  practice 
cases  filed  with  the  Federal  Labor  Re- 
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lations  Authority  on  or  after  January 
11,  1979,  based  on  occurrences  prior  to 
January  11,  1979.  These  transition 
rules  and  regulations  are  required  by 
Reorganization  Plan  No.  2  of  1978  and 
Title  VII  of  the  Civil  Service  Reform 
Act  of  1978. 

EFFECTIVE  DATE:  January  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

William  F.  Dailey,  Chief,  Office  of 

Program,  632-4522,  David  L.  Feder, 

Attorney-Advisor,  254-8323,  1900  E 

Street,  NW.,  Washington,  D.C. 

20424. 

SUPPLEMENTARY  INFORMATION: 
On  January  1,  1979,  the  provisions  of 
the  President’s  Reorganization  Plan 
No.  2  of  1978  became  effective.  Part 
HI  of  the  Plan  consolidates  the  cen¬ 
tral  policymaking  functions  in  Federal 
service  labor-management  relations 
previously  divided  between  the  Feder¬ 
al  Labor  Relations  Council  (Council) 
and  the  Assistant  Secretary  of  Labor 
for  Labor-Management  Relations  (As¬ 
sistant  Secretary)  into  a  new  Federal 
Labor  Relations  Authority  (Authori¬ 
ty).  The  Authority  is  composed  of 
three  full-time  members  appointed  by 
the  President  with  the  advice  and  con¬ 
sent  of  the  Senate.  There  is  also  a 
General  Counsel  of  the  Authority,  ap¬ 
pointed  by  the  President  and  con¬ 
firmed  by  the  Senate.  The  Plan  fur¬ 
ther  provides  for  the  continuation  of 
the  Federal  Service  Impasses  Panel 
(Panel)  as  a  distinct  organizational 
entity  within  the  Authority  to  resolve 
negotiation  impasses  between  Federal 
employee  unions  and  agencies. 

Under  Part  III  of  the  Plan,  the  fol¬ 
lowing  functions  are  transferred  to  the 
Authority:  all  functions  of  the  Council 
pursuant  to  Executive  Order  11491,  as 
amended  (Order);  the  functions  of  the 
Civil  Service  Commission  under  sec¬ 
tions  4(a)  and  6(e)  of  the  Order,  in¬ 
cluding  the  functions  of  the  Vice 
Chairman  of  the  Civil  Service  Com¬ 
mission  (Vice  Chairman)  when  per¬ 
forming  the  duties  of  the  Assistant 
Secretary;  and  the  functions  of  the  As¬ 
sistant  Secretary  under  the  Order, 
except  those  functions  related  to  al¬ 
leged  violations  of  the  standards  of 
conduct  for  labor  organizations  pursu¬ 
ant  to  section  6(a)(4)  of  the  Order. 
The  functions  and  authorities  of  the 
Panel  pursuant  to  the  Order  are  simi¬ 
larly  transferred  to  the  Panel. 

Section  307  of  the  Plan  provides  for 
the  continuation  of  all  matters  which 
relate  to  the  functions  so  transferred 
by  the  Plan,  and  which  are  pending  on 
the  effective  date  of  the  establishment 
of  the  Authority,  under  such  rules  and 
procedures  as  the  Authority  and  the 
Panel,  respectively,  shall  prescribe.  Ac¬ 
cordingly,  it  is  necessary  for  the  Au¬ 
thority  and  the  Panel  to  issue  transi¬ 
tion  rules  and  regulations  to  govern 


RULES  AND  REGULATIONS 

the  processing  of  all  cases  pending  on 
December  31,  1978,  before  the  Council, 
the  Assistant  Secretary  (and  the  Vice 
Chairman  when  performing  the  duties 
of  the  Assistant  Secretary),  and  the 
Panel. 

Additionally,  on  January  11,  1979, 
the  Civil  Service  Reform  Act  of  1978 
will  become  effective.  Title  VII  of  the 
Act,  entitled  “Federal  Service  Labor- 
Management  Relations”  establishes  a 
new  statutory  labor-management  rela¬ 
tions  program  for  employees  in  the  ex¬ 
ecutive  branch,  as  well  as  employees  of 
the  Library  of  Congress  and  the  Gov¬ 
ernment  Printing  Office.  Accordingly, 
it  is  necessary  for  the  Authority  and 
the  Panel,  respectively,  also  to  issue 
transition  rules  and  regulations  to 
govern  the  processing  of  all  cases  filed 
with  the  Authority  and  the  Panel 
under  the  Order  during  the  period  of 
January  1  through  January  10,  1979; 
and  to  govern  the  processing  of  all 
unfair  labor  practice  cases  filed  with 
the  Authority  on  or  after  January  11, 
1979,  based  on  occurrences  prior  to 
January  11,  1979. 

The  Authority  and  the  Panel  find 
that  the  purposes  of  the  transition 
rules  and  regulations  here  involved, 
along  with  the  urgent  need  to  avert  a 
serious  disruption  of  the  Federal 
labor-management  relations  program 
and  to  avoid’  any  prejudice  to  the 
rights  of  interested  parties,  render  im¬ 
practical  a  notice  of  proposed  rule- 
making  and  require  that  these  transi¬ 
tion  rules  and  regulations  become  ef¬ 
fective  immediately  upon  publication 
in  the  Federal  Register. 

This  is  the  first  of  two  documents  re¬ 
vising  chapter  XIV  of  Title  5  of  the 
Code  of  Federal  Regulations  in  its  en¬ 
tirety.  Chapter  XIV  is  being  renamed, 
as  are  subchapters  A,  B  and  C,  and  a 
new  subchapter  D  is  being  added.  Part 
2400-2402,  2410-2413  and  2470-2471  as 
now  contained  in  chapter  XIV  of  the 
Code  of  Federal  Regulations  (Revised 
as  of  January  1,  1978)  are  all  being  re¬ 
vised  and  are  in  effect  only  to  the 
extent  that  they  are  incorporated  into 
the  new  Transition  Rules  and  Regula¬ 
tions  of  the  Federal  Labor  Relations 
Authority  and  the  Federal  Service  Im¬ 
passes  Panel  published  today  as  new 
subchapter  A. 

Similarly,  Parts  201-203  and  205-206 
of  chapter  II  of  title  29  of  the  Code  of 
Federal  Regulations  (Revised  as  of 
July  1,  1978)  (Rules  and  Regulations 
of  the  Office  of  the  Assistant  Secre¬ 
tary  for  Labor-Management  Relations) 
are  also  being  revised  and  are  in  effect 
also  only  to  the  extent  that  they  are 
incorporated  into  the  new  subchapter 
A.  Publication  in  the  Federal  Regis¬ 
ter  of  new  Parts  2411-2415,  2420-2428 
and  2470-2471  of  the  Rules  and  Regu¬ 
lations  of  the  Federal  Labor  Relations 
Authority  and  Federal  Service  Im¬ 
passes  Panel  will  be  at  a  later  date. 


Accordingly,  chapter  XIV  of  Title  5 
of  the  Code  of  Federal  Regulations  is 
renamed,  subchapters  A,  B  and  C 
thereof  are  renamed,  and  chapter  XIV 
is  revised  to  read  as  follows: 

CHAPTER  XIV— FEDERAL  LABOR  RE¬ 
LATIONS  AUTHORITY  AND  FEDER¬ 
AL  SERVICE  IMPASSES  PANEL 

SUBCHAPTER  A— TRANSITION  RULES  AND 
REGULATIONS 


Part 

2400  Processing  of  Cases  Pending  as  of  De¬ 
cember  31,  1978;  Cases  Filed  During  the 
Period  of  January  1  Through  January 

10,  1979;  and  Unfair  Labor  Practice 
Cases  Filed  on  or  after  January  11,  1979, 
Based  on  Occurrences  Prior  to  January 

11,  1979 

SUBCHAPTER  B— GENERAL  PROVISIONS 


Part 

2410  [Reserved] 

2411  Availability  of  Official  Information 
[Reserved] 

2412  Privacy  [Reserved] 

2413  Open  Meetings  [Reserved] 

2414  Ex  Parte  Communications  [Reserved] 

2415  Employee  Responsibility  and  Conduct 
[Reserved] 


SUBCHAPTER  C— FEDERAL  LABOR  RELATIONS 
AUTHORITY 


Part 

2420  Purpose  and  Scope  [Reserved] 

2421  Meaning  of  Terms  As  Used  in  this 
Subchapter  [Reserved] 

2422  Representation  Proceedings  [Re¬ 
served] 

2423  Unfair  Labor  Practice  Proceedings 
[Reserved] 

2424  Review  of  Negotiability  Issues  [Re¬ 
served] 

2425  Review  of  Arbitration  Awards  [Re¬ 
served] 

2426  National  Consultation  Rights  and 
Consultation  Rights  on  Government¬ 
wide  Rules  or  Regulations  [Reserved] 

2427  General  Statements  of  Policy  or 
Guidance  [Reserved] 

2428  Miscellaneous  and  General  Require¬ 
ments  [Reserved] 


SUBCHAPTER  D— FEDERAL  SERVICE  IMPASSES 
PANEL 


Part 

2470  General  [Reserved] 

2471  Procedures  of  the  Panel  [Reserved] 
Appendix  A  Temporary  Addresses  and  Ge¬ 
ographic  Jurisdictions 

Appendix  B  Continuation  of  Forms 


FEDERAL  REGISTER,  VOL  44,  NO.  1— TUESDAY,  JANUARY  2,  1979 


SUBCHAPTER  A— TRANSITION  RULES  AND 
REGULATIONS 

PART  2400— PROCESSING  OF  CASES 
PENDING  AS  OF  DECEMBER  31, 
1978;  CASES  FILED  DURING  THE 
PERIOD  OF  JANUARY  1  THROUGH 
JANUARY  10,  1979;  AND  UNFAIR 
LABOR  PRACTICE  CASES  FILED  ON 
OR  AFTER  JANUARY  11,  1979, 
BASED  ON  OCCURRENCES  PRIOR 
TO  JANUARY  11,  1979 

Sec. 

2400.1  Scope  and  purpose. 

2400.2  Processing  of  unfair  labor  practice, 
representation,  grievability /arbitrability 
and  national  consultation  rights  cases. 

2400.3  Processing  of  standards  of  conduct 
cases. 

2400.4  Processing  of  negotiability  cases. 

2400.5  Processing  of  arbitration  cases. 

2400.6  Processing  of  Panel  cases. 

Authority:  Reorganization  Plan  No.  2  of 
1978,  43  FR  36037;  5  U.S.C.  3301,  7301;  E.O. 
11491,  34  FR  17605,  3  CFR,  1966-1970 
Comp.,  p.  861;  as  amended  by  E.O.  11616,  36 
FR  17319,  3  CFR,  1971-1975  Comp.,  p.  605; 
E.O.  11636,  36  FR  24901,  3  CFR.  1971-1975 
Comp.,  p.  634;  E.O.  11838,  40  FR  5743  and 
7391,  3  CFR,  1971-1975  Comp.,  p.  957;  E.O. 
11901.  41  FR  4807,  3  CFR,  1976  Comp.,  p.  87; 
and  E.O.  12027,  42  FR  61851,  3  CFR,  1977 
Comp.,  p.  159. 

§  2400.1  Scope  and  purpose. 

This  subchapter  contains  transition 
rules  and  regulations  issued  pursuant 
to  Section  307  of  Reorganization  Plan 
No.  2  of  1978,  and  sections  4(b)  and 
5(c)  of  Executive  Order  11491,  as 
amended,  to  govern  the  processing  of 
all  cases  which  are  pending  on  Decem¬ 
ber  31,  1978,  before  the  Federal  Labor 
Relations  Council  (Council),  the  As¬ 
sistant  Secretary  of  Labor  for  Labor- 
Management  Relations  (Assistant  Sec¬ 
retary),  the  Vice  Chairmarr  of  the 
Civil  Service  Commission  (Vice  Chair¬ 
man)  when  performing  the  duties  of 
the  Assistant  Secretary,  and  the  Fed¬ 
eral  Service  Impasses  Panel  (Panel);  to 
govern  the  processing  of  all  cases  filed 
with  the  Authority  and  the  Panel 
during  the  period  January  1  through 
January  10,  1979;  and  to  govern  the 
processing  of  all  unfair  labor  practice 
cases  filed  with  the  Authority  on  or 
after  January  11.  1979,  based  on  occur¬ 
rences  prior  to  January  11,  1979. 

§  2 100.2  Processing  of  unfair  labor  prac¬ 
tice,  representation,  grievability /arbi¬ 
trability  and  national  consultation 
rights  cases. 

All  unfair  labor  practice,  representa¬ 
tion,  grievability/arbitrabUity  and  na¬ 
tional  consultation  rights  cases  pend¬ 
ing  before  the  Assistant  Secretary  and 
the  Vice  Chairman  on  December  31, 
1978  (including  cases  the  time  limit  for 
which  an  appeal  to  the  Council  has 
not  expired  under  the  Council’s  rules 
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and  regulations),  all  such  cases  pend¬ 
ing  before  the  Council  on  December 
31,  1978,  all  such  cases  filed  with  the 
Authority  during  the  period  January  1 
through  January  10,  1979,  and  all 
unfair  labor  practice  cases  filed  with 
the  Authority  on  or  after  January  11, 
1979,  based  on  occurrences  prior  to 
January  11,  1979,  shall  be  processed  by 
the  Authority  in  accordance  with  the 
Rules  and  Regulations  of  the  Office  of 
the  Assistant  Secretary  for  Labor- 
Management  Relations,  Title  29,  Code 
of  Federal  Regulations,  Part  201  et 
seg.  (Revised  as  of  July  1,  1978)  and 
the  Rules  and  Regulations  of  the  Fed¬ 
eral  Labor  Relations  Council,  Title  5, 
Code  of  Federal  Regulations,  Part 
2411  et  seg.  (Revised  as  of  January  1, 
1978);  except  that,  as  appropriate: 

(a)  The  word  “Authority”  shall  be 
substituted  where’ver  the  word  "Coun¬ 
cil”  appears  in  such  rules  and  regula¬ 
tions; 

(b)  The  word  “Authority”  shall  be 
substituted  wherever  the  words  “As¬ 
sistant  Secretary”  or  “Vice  Chairman” 
appear  in  the  rules  and  regulations  of 
the  Office  of  the  Assistant  Secretary, 
except  in  Part  204  of  such  rules; 

(c)  Wherever  the  rules  and  regula¬ 
tions  of  the  Office  of  the  Assistant 
Secretary  require  action  to  be  taken 
by  subordinate  personnel  of  the  As¬ 
sistant  Secretary,  such  action  shall  be 
taken  by  equivalent  subordinate  per¬ 
sonnel  of  the  Authority; 

(d)  Wherever  the  rules  and  regula¬ 
tions  of  the  Council  provide  for  the 
service  of  copies  of  documents  on  the 
Assistant  Secretary,  or  provide  a  right 
of  the  Assistant  Secretary  to  intervene 
in  Council  proceedings,  such  provi¬ 
sions  shall  be  deemed  inoperative;  and 

(e)  The  decision  of  the  Authority 
when  rendered  in  any  case  shall  be 
final  and  not  subject  to  further  appeal 
within  the  Authority. 

§  2400.3  Processing  of  standards  of  con¬ 
duct  cases. 

All  standards  of  conduct  cases  pend¬ 
ing  before  the  Assistant  Secretary  on 
December  31,  1978  (including  cases  the 
time  limit  for  which  an  appeal  to  the 
Council  has  not  expired  under  the 
Council’s  rules  and  regulations),  and 
all  such  cases  filed  with  the  Assistant 
Secretary  during  the  period  January  1 
through  January  10,  1979,  may  be  ap¬ 
pealed  to  the  Authority  under  the 
Rules  and  Regulations  of  the  Federal 
Labor  Relations  Council,  Title  5,  Code 
of  Federal  Regulations,  Part  2411  et 
seg.  (Revised  as  of  January  1,  1978), 
except  that  the  word  “Authority” 
shall  be  substituted,  as  appropriate, 
wherever  the  word  “Council”  appears 
in  such  rules.  All  standards  of  conduct 
cases  pending  before  the  Council  on 
December  31,  1978,  shall  be  processed 
by  the  Authority  in  the  same  manner 
as  Assistant  Secretary  cases  pending 
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before  the  Council  on  that  date  under 
§  2400.2. 

§  2400.4  Processing  of  negotiability  cases. 

All  negotiability  cases  pending 
before  the  Council  on  December  31, 
1978,  and  all  negotiability'  cases  filed 
with  the  Authority  during  the  period 
January  1  through  January  10,  1979, 
shall  be  processed  by  the  Authority  in 
accordance  with  the  Rules  and  Regu¬ 
lations  of  the  Federal  Labor  Relations 
Council,  Title  5,  Code  of  Federal  Reg¬ 
ulations,  Part  2411  et  seg.  (Revised  as 
of  January  1,  1978),  except  that  the 
word  “Authority”  shall  be  substituted, 
as  appropriate,  wherever  the  word 
“Council”  appears  in  such  rules. 

§  2400.5  Processing  of  arbitration  cas-s. 

All  arbitration  cases  pending  before 
the  Council  on  December  31,  1978,  and 
all  arbitration  cases  filed  with  the  Au¬ 
thority  during  the  period  January  1 
through  January  10,  1979,  shall  be 
processed  by  the  Authority  in  accord¬ 
ance  with  the  Rules  and  Regulations 
of  the  Federal  Labor  Relations  Coun¬ 
cil,  Title  5,  Code  of  Federal  Regula¬ 
tions,  Part  2411  et  seg.  (Revised  as  of 
January  1,  1978),  except  that  the  word 
“Authority”  shall  be  substituted,  as 
appropriate,  wherever  the  word 
“Council”  appears  in  such  rules. 

§  2400.6  Processing  of  Panel  cases. 

All  cases  pending  before  the  Panel 
on  December  31,  1978,  and  all  cases 
filed  with  the  Panel  during  the  period 
January  1  through  January  10,  1979, 
shall  be  processed  by  the  Panel  in  ac¬ 
cordance  with  the  Rules  and  Regula¬ 
tions  of  the  Federal  Service  Impasses 
Panel,  Title,  5,  Code  of  Federal  Regu¬ 
lations,  Part  2470  et  seg.  (Revised  as  of 
January  1,  1978),  except  that  the  word 
“Authority”  shall  be  substituted,  as 
appropriate,  wherever  the  word 
“Council”  appears  in  such  rules. 

Appendix  A— Temporary  Addresses  and 
Geographic  Jurisdictions 

AUTHORITY,  GENERAL  COUNSEL,  CHIEF  ADMINIS¬ 
TRATIVE  LAW  JUDGE,  REGIONAL  DIRECTORS 

AND  PANEL 

(a)  The  Office  address  of  the  Authority  is 
as  follows:  1900  E  Street,  NW„  Room  7469, 
Washington,  D.C.  20424  Telephone:  Office 
of  Executive  Director,  FTS— (202)  632-6878, 
Commerical— (202)  632-6878.  Office  of  Oper¬ 
ations,  FTS— (202)  254-7362,  Commerical 
(202) 254-7362. 

(b)  The  Office  address  of  the  General 
Counsel  is  as  follows:  1900  E  Street,  NW., 
Room  7469,  Washington,  D.C.  20424. 

(c)  The  Office  address  of  the  Chief  Ad¬ 
ministrative  Law  Judge  is  as  follows:  1900  E 
Street,  NW..  Room  7469,  Washington,  D.C. 
20424. 

(d)  The  Office  address  of  Regional  Direc¬ 
tors  of  the  Authority,  are  as  follows: 

(1)  Boston  Regional  Office.  Room  211, 
New  Studio  Building.  110  Tremont  Street. 
Boston,  MA  02108,  Telephone:  FTS — (617) 
223-0920,  Commerical— (617)  223-0920. 
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(2)  New  York  Regional  Office,  Room  1751, 
26  Federal  Plaza,  New  York,  NY  10007, 
Telephone:  FTS— (212)  264-1980,  Commer- 
cial— (212)  264-1980. 

(3)  Washington  Regional  Office,  Room 

509,  Vanguard  Building,  P.O.  Box  19257, 
1111— 20th  Street,  NW„  Washington,  DC 
20036,  Telephone:  FTS— (202)  254-6510, 

(Commercial — (202)  254-6510. 

(4)  Atlanta  Regional  Office,  Suite  540, 

1365  Peachtree  Street,  NE,  Atlanta,  GA 
30309,  Telephone:  FTS-<404  )  257-4090, 

Commercial— (404)  881-4090. 

(5)  Chicago  Regional  Office,  Suite  1201A, 
Insurance  Exchange  Building,  175  W.  Jack- 
son  Boulevard,  Chicago,  EL  60604,  Tele¬ 
phone:  FTS— (312)  353-7264,  Commercial— 
(312)  353-7264. 

(6)  Dallas  Regional  Office,  Room  707,  555 
Griffin  Square  Building,  Griffin  &  Young 
Streets.  Dallas,  TX  75202,  Telephone:  FTS— 
(214)  729-6831,  Commercial— (214)  767-6831. 

(7)  Kansas  City  Regional  Office,  Room 
2200,  Federal  Building,  911  Walnut  Street, 
Kansas  City,  MO  64106,  Telephone:  FTS— 
(816)  758-5131,  Commercial— (816)  374-5131. 

(8)  Los  Angeles  Regional  Office,  Room 

4045,  Federal  Building,  300  N.  Los  Angeles 
Street,  Los  Angeles,  CA  90012,  Telephone: 
FTS — (213)  798-3805,  Commercial— (213) 

688-3805. 

(9)  San  Francisco  Regional  Office,  Room 
317,  211  Main  Street,  San  Francisco,  CA 
94106,  Telephone:  FTS— (415)  556-2030, 
Commercial  (415)  556-2030. 

(e)  The  Office  address  of  the  Panel  is  as 
follows:  1900  E  Street,  NW„  Room  7459, 
Washington,  D.C.  20424,  Telephone:  FTS— 
(202)  632-6280,  Commercial-<202)  632-6280. 

(f)  The  geographic  jurisdictions  of  the  Re¬ 
gional  Directors  of  the  Authority,  are  as  fol¬ 
lows: 


State  or  other  locality 

Regional  Office 

Oregon . 

San  Francisco 
Washington,  D.C. 

South  Carolina . 

South  Dakota . 

Atlanta 

Kansas  City 

Atlanta 

Utah . 

Kansas  City 

Virginia . 

Washington,  D.C. 

San  Francisco 

Chicago 

Kansas  City 

Virgin  Islands....... . 

New  York 

New  York 

All  installations  located 
outside  the  United 
States,  including  all 
land  and  water  areas 
east  of  the  continents 
of  North  and  South 
America  to  long.  90E. 
except  the  Virgin 
Islands,  the  Canal 

Zone,  Puerto  Rico  and 
coastal  islands. 

Washington.  D.C. 

’San  Francisco  includes  the  following  California 
counties:  Monterey,  Kings,  Tulare,  Inyo,  and  all 
counties  north  thereof.  All  counties  in  California 
south  thereof  are  within  the  Los  Angeles  jurisdic¬ 
tion. 

'New  York  includes  the  following  counties: 
Ulster,  Sullivan,  Greene.  Columbia  and  all  counties 
south  thereof.  All  counties  in  New  York  state  north 
thereof  are  in  the  jurisdiction  of  Boston. 

Appendix  B— Continuation  of  Forms 


State  or  other  locality 

Regional  Office 

California . 

Los  Angeles/San 

Francisco  1 

Delaware . 

Washington,  D.C. 

District  of  Columbia . 

Washington,  D.C. 

Hawaii  and  all  land  and 

Los  Angeles 

water  areas  west  of  the 
continents  of  North 
and  South  America 
(except  coastal  islands) 
to  long.  90‘E. 

Indiana . 

Chicago 

Maryland . 

Washington,  D.C. 

Massachusetts . 

Boston 

Michigan . 

Chicago 

Minnesota . 

Chicago 

Montana . 

Kansas  City 

New  Hampshire . 

Boston 

New  Jersey . 

New  York 

New  York . 

North  Carolina . 

Atlanta 

North  Dakota . 

Kansas  City 

Ohio . 

Chicago 

Preexisting  forms  of  the  Assistant  Secre¬ 
tary  in  other  than  Standards  of  Conduct 
matters  and  of  the  Panel  shall  be  used  by 
the  Authority  and  the  Panel  respectively,  in 
the  processing  of  all  matters  under  Sub¬ 
chapter  A  of  the  Transition  Rules  and  Reg¬ 
ulations  of  the  Authority  and  the  Panel. 
The  word  “Authority”  shall  be  substituted 
wherever  the  words  “Assistant  Secretary” 
appear  in  such  forms;  and  wherever  the 
forms  refer  to  subordinate  personnel  of  the 
Assistant  Secretary,  such  reference  shall  be 
to  equivalent  subordinate  personnel  of  the 
Authority. 

Note.— The  Federal  Labor  Relations  Au¬ 
thority  and  the  Federal  Service  Impasses 
Panel  have  determined  that  this  document 
does  not  require  preparation  of  a  Regula¬ 
tory  Analysis  Statement  as  required  under 
section  3  of  Executive  Order  12044. 

Dated:  December  26,  1978. 

Henry  B.  Frazier  III, 
Executive  Director, 
Federal  Labor  Relations  Council. 

Louis  S.  Waller  stein, 
Director,  Office  of  Federal 
Labor-Management  Relations. 

Howard  W.  Solomon, 
Executive  Secretary, 
Federal  Service  Impasses  Panel. 

[FR  Doc.  78-36272  Filed  12-29-78;  8:45  am] 


[3410-30-M] 

Title  7 — Agriculture 

CHAPTER  II— FOOD  AND  NUTRITION 
SERVICE,  DEPARTMENT  OF  AGRI¬ 
CULTURE 

PART  225— SUMMER  FOOD  SERVICE 
PROGRAM  FOR  CHILDREN 

Final  Rule 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  is  issu¬ 
ing  final  regulations  for  the  Summer 
Food  Service  Program  for  Children  in 
order  to  provide  for  the  administra¬ 
tion  and  implementation  of  the  Pro¬ 
gram  for  the  upcoming  summer 
period.  These  regulations  are  based  on 
the  proposed  regulations  issued  on  Oc¬ 
tober  31,  1978,  and  reflect  the  Depart¬ 
ment’s  consideration  of  public  com¬ 
ments  on  those  regulations. 

DATE:  Effective  December  29,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Jordan  Benderly,  Director, 
Child  Care  and  Summer  Programs 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  (202)  447- 
8211. 

SUPPLEMENTARY  INFORMATION: 
On  October  31,  the  Department  pub¬ 
lished  in  the  Federal  Register  pro¬ 
posed  regulations  (43  FR  50820)  for 
the  Summer  Food  Service  Program  for 
children,  authorized  by  Section  13  of 
the  National  School  Lunch  Act,  as 
amended  by  Pub.  L.  95-166,  approved 
November  10,  1977,  and  Pub.  L.  95-627, 
approved  November  11,  1978.  A  total 
of  116  communications  were  received 
and  evaluated  in  response  to  the 
public  comment  period  which  ended 
November  20.  The  following  summa¬ 
rizes  those  comments,  and,  where  ap¬ 
plicable,  changes  have  been  made  in 
final  regulations. 

General 

Public  Law  95-627.  Pub.  L.  95-627, 
also  known  as  the  “Child  Nutrition 
Amendments  of  1978”  was  enacted  on 
November  10,  1978,  which  was  after 
the  proposed  rule  was  published. 
Therefore,  the  following  areas  of  the 
final  rule  have  been  revised  to  reflect 
statutory  changes:  (1)  The  definition 
of  children  has  been  amended.  Previ¬ 
ously,  persons  over  18  years  of  age 
who  participated  in  a  public  school 
program  established  for  the  mentally 
or  physically  handicapped  were  eligi¬ 
ble  to  participate  in  the  Program. 
That  condition  has  been  relaxed  so 
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that  in  addition,  mentally  or  physical¬ 
ly  handicapped  persons  over  18  years 
of  age  who  participate  in  nonprofit 
private  school  programs  are  eligible  to 
participate  in  the  Program.  (2) 
FNSRO’s  which  administer  the  Pro¬ 
gram  in  lieu  of  the  State  will  receive, 
administrative  funds  which  the  State 
would  have  earned.  (3)  The  State  ad¬ 
ministrative  expense  formula  was 
amended  so  that  States  will  earn  more 
funds.  (4)  Up  to  10  percent  of  any 
funds  available  to  States  for  the  ad¬ 
ministration  of  each  Child  Nutrition 
Program  may  be  transferred  among 
such  programs.  The  final  rule  reflects 
the  first  3  changes  mentioned,  and  the 
Department  will  issue  separate  State 
administrative  funds  regulations  to  ad¬ 
dress  the  last  area. 

American  Indians.  A  few  comments 
were  received  which  recommended  cat¬ 
egorically  certifying  American  Indian 
children  as  needy  for  the  purpose  of 
the  Program.  Such  a  method  of  deter¬ 
mining  eligibility  is  not  viewed  as  a 
viable  concept  in  the  Summer  Food 
Service  Program.  However,  it  is  the 
Department’s  intention  to  seek  in¬ 
creased  Program  participation  of  Indi¬ 
ans,  and  the  final  rule  has  been  re¬ 
vised  to  require  State  agencies  tc  iden¬ 
tify  Indian  tribal  territories  which 
qualify  for  the  Program,  and  actively 
seek  eligible  applicant  sponsors  to 
serve  such  areas. 

Definitions 

Areas  in  which  poor  economic  condi¬ 
tions  exist/migrants.  A  number  of 
comments  indicated  that  there  are 
misunderstandings  as  to  how  sites 
which  serve  migrant  children  may  uti¬ 
lize  migrant  organizations  to  docu¬ 
ment  eligibility.  A  sponsor  which 
serves  the  children  of  migrant  workers 
may  obtain  information  from  a  mi¬ 
grant  organization  which  supports  the 
eligibility  of  at  least  33  Va  percent  of 
those  children  for  free  or  reduced 
price  school  meals.  In  these  cases  such 
documentation  could  be  used  in  lieu  of 
documentation  on  an  area  basis. 
Therefore,  documentation  from  a  mi¬ 
grant  organization  may  be  used  by  a 
sponsor  to  indicate  the  eligibility  of 
the  applicable  children  for  the  service 
of  3  meals,  one  of  which  is  a  supple¬ 
ment,  each  day.  (If  a  sponsor  which 
serves  the  children  of  migrant  workers 
wishes  to  serve  4  meals  each  day,  or  to 
serve  breakfasts,  lunches,  and  suppers 
each  day  the  site  will  be  considered  a 
(nonresidential)  camp,  and  the  spon¬ 
sor  may  only  receive  reimbursement 
for  those  meals  for  which  it  has  indi¬ 
vidual  documentation  for  each  child, 
as  is  true  for  any  program  which  elects 
to  serve  4  meals  each  day  or  to  serve 
breakfasts,  lunches,  and  suppers  each 
day.) 

It  should  be  clear  that  categorical 
certification  has  not  been  extended  to 


the  children  of  migrant  workers.  In 
recognition  of  the  problems  which 
some  sponsors  have  encountered  in  at¬ 
tempting  to  document  the  area  from 
which  migrant  sites  draw  their  attend¬ 
ance,  the  Department  has  simply  af¬ 
forded  sponsors  which  serve  such  chil¬ 
dren  the  opportunity  to  obtain  their 
eligibility  documentation  from  a  mi¬ 
grant  organization  rather  than  the 
more  commonly  used  sources  of  docu¬ 
mentation. 

Food  service  management  company. 
A  significant  number  of  commenters 
suggested  that  all  nonprofit  organiza¬ 
tions  and  school  food  authorities  be 
excluded  from  the  definition  of  food 
service  management  company,  and 
from  the  requirements  which  apply  to 
them.  The  Department  agrees  that  it 
has  a  positive  responsibility  to  encour¬ 
age  the  use  of  school  facilities  in  the 
Program.  However,  the  exclusion  of 
school  food  authorities  from  the  defi¬ 
nition  of  food  service  management 
company  could  be  interpreted  to  mean 
that  sponsors  may  not  contract  with 
school  food  authorities  for  the  prepa¬ 
ration  of  meals.  Therefore,  the  De¬ 
partment  has  not  revised  the  defini¬ 
tion  of  food  service  management  com¬ 
pany  to  exclude  school  food  authori¬ 
ties,  but  it  has  excluded  school  food 
authorities  from  all  food  service  man¬ 
agement  company  registration  require¬ 
ments. 

Other  public  and  nonprofit  private 
organizations  have  not  been  exempted 
from  the  registration  and  competitive 
bid  requirements  because  the  Depart¬ 
ment  believes  that  there  is  value  in  re¬ 
taining  these  requirements  for  such 
groups. 

Rural.  Many  commenters  objected 
to  the  proposed  definition  or  rural,  on 
the  basis  that  it  excluded  “pockets”  of 
rurality  within  Standard  Metropolitan 
Statistical  Areas.  The  Department 
considered  alternative  definitions 
which  would  address  this  problem  but 
believed  them  to  be  either  too  admin¬ 
istratively  complex  or  too  broad. 

The  proposed  rule  intended  that  the 
definition  be  used  for  outreach  pur¬ 
poses.  Because  final  regulations  pro¬ 
vide  additional  reimbursement  to 
sponsors’  rural  sites  and  self-prepara¬ 
tion  sites,  appropriate  definitions  are 
critical  in  the  final  rule.  In  considera¬ 
tion  of  fiscal  implications,  the  Depart¬ 
ment  has  decided  not  to  expand  the 
definition  of  rural  to  encompass  a 
larger  group  than  that  which  the  pro¬ 
posed  rule  defined.  Based  on  experi¬ 
ence  gained  during  the  1979  Program, 
the  Department  will  consider  revisions 
of  this  definition  at  a  later  date,  and 
any  suggestions  in  this  regard  would 
be  welcome. 

Responsibilities  of  State  Agencies 

Facility  inspections.  Numerous  re¬ 
spondents  objected  to  the  requirement 


to  inspect  all  food  preparation  facili¬ 
ties  in  the  first  4  weeks  of  Program  op¬ 
erations.  It  was  generally  felt  that 
while  this  should  be  a  Program  goal, 
other  review  requirements  would  pre¬ 
vent  the  State  from  meeting  this  re¬ 
quirement.  Therefore,  the  final  rule 
encourages  rather  than  requires  that 
these  inspections  be  performed  in  the 
first  4  weeks  of  Program  operations. 
However,  States  will  be  required  to  es¬ 
tablish  a  priority  order  for  conducting 
such  inspections,  and  will  be  expected 
to  respond  promptly  to  complaints  re¬ 
garding  any  facility.  States  may  use 
the  additional  1  percent  funds  pro¬ 
vided  for  health  inspections  and  meal 
quality  tests  for  this  purpose. 

Sponsor  monitor  form.  The  section 
of  the  proposed  rule  which  dealt  with 
sponsor  requirements  for  participation 
included  a  reference  to  a  sponsor  mon¬ 
itor  form,  which  would  be  developed 
by  the  State  agency.  The  Department 
inadvertently  neglected  to  state  the 
parallel  requirement  for  State  agen¬ 
cies  to  develop  such  a  form.  Therefore, 
a  paragraph  has  been  added  to  the 
program  assistance  section  of  State 
agency  responsibilities  in  the  final  rule 
which  requires  State  agencies  to  devel¬ 
op  such  a  form. 

Sponsor/food  service  management 
company  contract.  Several  comments 
as  well  as  general  inquiries  received  by 
the  Department  indicate  that  there  is 
also  some  misunderstanding  regarding 
payment  to  vendors.  The  proposed 
rule  highlighted  a  contractual  respon- 
siblity  of  sponsors  which  stated  that 
sponsors  shall  agree  to  pay  vendors  for 
all  meals  delivered  in  accordance  with 
the  contract.  However,  neither  USDA 
nor  State  agencies  are  parties  to  the 
sponsor/vendor  contract.  Wording  in 
the  final  rule  clarifies  that  neither  the 
State  agency  nor  the  Department 
guarantees  such  payment  or  assumes 
liability  for  it.  Sponsors  will  continue 
to  be  reimbursed  only  for  those  meals 
served  in  accordance  with  Program 
regulations. 

Special  accounts.  A  significant 
number  of  commenters  requested  that 
the  Department  reconsider  the  need 
for  requiring  special  accounts  on  a  na¬ 
tionwide  basis.  Based  on  these  com¬ 
ments  the  Department’s  final  rule 
allows  State  agencies  the  option  to  re¬ 
quire  any  sponsor  to  establish  a  spe¬ 
cial  account.  However,  States  utilizing 
special  accounts  will  be  required  to  es¬ 
tablish  criteria  for  determining  which 
sponsors  will  be  required  to  establish 
special  accounts.  Criteria  may  include, 
but  not  be  limited  to,  past  perform¬ 
ance  of  the  sponsor  and  the  size  of  the 
sponsor’s  program.  Other  comments 
regarding  special  accounts  indicated 
that  several  States  are  prohibited  by 
law  from  depositing  operating  costs 
payments  to  a  special  account,  as  was 
required  by  the  proposed  rule.  There- 
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fore,  the  final  rule  has  been  revised, 
and  requires  States  to  make  such  pay¬ 
ments  to  sponsors,  and  applicable 
sponsors  shall  agree  to  deposit  such 
payments  to  a  special  account.  The 
Department  recognizes  that  special  ac¬ 
counts  have  not  been  widely  used  in 
the  Program  in  the  past,  and  the  De¬ 
partment  intends  to  provide  guidance 
on  this  subject  in  Program  materials. 

Audit  requirements.  The  Depart¬ 
ment  received  a  number  of  comments 
regarding  the  Office  of  Management 
and  Budget  requirement  to  audit 
every  sponsor  at  least  once  every  2 
years.  Several  commenters  Indicated 
support  of  the  requirement  in  the  pro¬ 
posed  rule  for  States  rather  than 
sponsors  to  pay  for  the  cost  of  the 
audits  of  sponsors  which  expect  to  re¬ 
ceive  less  than  $50,000.  However, 
States  indicated  serious  reservations 
about  this  provision,  since  there  are  no 
specific  funds  earmarked  for  this  pur¬ 
pose.  In  response  to  the  concern  raised 
during  the  comment  period,  the  De¬ 
partment  requested,  and  has  been 
granted,  a  waiver  to  the  bi-annual 
audit  required  by  Federal  Manage¬ 
ment  Circular  A-102,  Attachment  G, 
for  certain  sponsors  under  $50,000. 
Sponsors  under  $50,000  which  are 
exempted  from  the  bi-annual  require¬ 
ment  include:  (1)  Sponsors  earning 
less  than  $10,000  in  Program  pay¬ 
ments,  (2)  Sponsors  receiving  other’ 
Federal  Funds,  and  subject  to  an  orga¬ 
nization-wide  audit  in  accordance  with 
OMB  Circular  A-102,  and  (3)  Sponsors 
for  which  the  State  Agency  deter¬ 
mines  an  audit  is  unnecessary  based 
on  program  performance.  States  are 
required  to  document  and  justify  all 
exemptions  granted  in  the  above  three 
categories.  States  who  believe  the  bi¬ 
annual  audit  requirement  will  impose 
a  serious  financial  hardship  may  initi¬ 
ate  an  appeal  through  FNSRO  to 
FNS.  Audits  should  be  conducted 
when  an  administrative  review  of  a 
sponsor  indicates  serious  program  defi¬ 
ciencies  requiring  corrective  action. 
The  final  rule  maintains  the  provision 
that  the  cost  of  the  audits  for  spon¬ 
sors  under  $50,000  is  an  allowable  Stat 
administrative  expense  and  may  not 
be  passed  through  to  sponsors.  The 
Department  recognize  that  this  may 
pose  a  problem  for  some  States  and 
will  explore  supplementary  sources  of 
funding  for  such  audits. 

The  administrative  review  is  viewed 
by  the  Department  as  one  of  the  most 
important  management  tools  for  effec¬ 
tive  State  administration  of  the  Pro¬ 
gram.  States  are  encouraged  to  con¬ 
duct  comprehensive  administrative  re¬ 
views  for  exempted  sponsors.  Adminis¬ 
trative  reviews  should  include  a  thor¬ 
ough  assessment  of  the  sponsor's  fi¬ 
nancial  records  relating  to  the  pro¬ 
gram,  as  well  as  a  review  of  program 
administration  and  implementation. 


Sponsors  which  export  to  receive  more 
than  $50,000  in  Program  funds  will 
still  be  required  to  meet  the  annual 
CPA  audit  requirement.  The  cost  of 
the  audit  is  an  allowable  sponsor  ad¬ 
ministrative  cost. 

Statistical  Sampling.  Proposed  regu¬ 
lations  required  that  State  agencies 
conduct  statistical  sampling  in  a  select 
number  of  the  Nation’s  largest  cities. 
The  primary  purpose  of  this  require¬ 
ment  was  to  assist  States  in  their  man¬ 
agement  of  the  program,  although  it 
was  also  envisioned  that  the  system 
would  be  utilized  in  determining  reim¬ 
bursement  to  sponsors.  A  substantial 
number  of  comments  were  received  re¬ 
garding  the  use  of  statistical  sampling 
in  the  Summer  Program.  These  com¬ 
ments  were  unanimous  in  their  opposi¬ 
tion  to  requiring  that  States  use  statis¬ 
tical  sampling  in  determining  reim¬ 
bursement  to  sponsors.  The  Depart¬ 
ment  believes  that  much  of  the  oppo¬ 
sition  to  statistical  sampling  may  stem 
from  the  lack  of  clear  guidance  from 
FNS  governing  its  application  in  the 
past,  and  from  lack  of  training.  The 
Department  shares  the  concern  that 
requiring  States  that  have  never  had 
experience  with  statistical  sampling, 
and  that  are  unwilling  to  use  it,  to 
apply  it  this  summer  could  have  dis¬ 
ruptive  impacts  on  the  program.  How¬ 
ever,  the  Department  still  believes 
that  statistical  sampling,  when  proper¬ 
ly  done,  can  have  beneficial  effects  on 
strengthening  program  integrity. 
Therefore,  the  Department  has  decid¬ 
ed  to  take  the  following  actions.  The 
Department  will  not  require  that 
States  use  statistical  sampling  this 
summer.  However,  the  Department 
will  actively  encourage  States  to  use 
statistical  sampling  in  large  cities.  In 
addition,  the  Office  of  the  Inspector 
General  will,  as  in  the  past,  continue 
to  use  statistical  sampling.  The  De¬ 
partment  will  provide  clear  guidance 
for  use  in  statistical  sampling,  and  will 
require,  as  part  of  this  guidance,  that 
sponsors  and  vendors  in  areas  subject 
to  statistical  sampling  be  fully  in¬ 
formed  of  how  the  procedures  will 
work  before  their  application.  The  De¬ 
partment  will  also  evaluate  the  use  of 
statistical  sampling  this  summer,  and 
analyze  its  impacts  on  the  program 
and  whether  modifications  need  to  be 
made  in  guidance  or  other  areas  con¬ 
nected  with  statistical  sampling.  It  is 
the  Department’s  belief  that  this  sum¬ 
mer’s  experience  will  demonstrate 
that  statistical  sampling  can  both 
strengthen  program  integrity  and  be 
fair  and  equitable.  If  so,  this  summer’s 
experience  should  pave  the  way  for 
expanded  use  of  statistical  sampling  in 
1980,  either  through  voluntary  use  by 
States  in  the  largest  cities,  or  if  neces¬ 
sary  to  assure  adequate  coverage, 
through  a  regulatory  requirement 
that  would  take  effect  for  the  1980 


program.  This  summer's  experience 
may,  therefore,  constitute  a  “training 
year”  for  States  in  use  of  statistical 
sampling.  The  results  of  this  summer’s 
evaluation  will  be  utilized  in  reaching 
decisions  for  the  1980  program. 

Food  Service  Requirements 

Supplemental  meal.  A  few  comments 
were  received  regarding  the  portion 
size  of  the  fruit  and/or  vegetable  com¬ 
ponent  of  the  supplemental  meal  pat¬ 
tern.  In  addition  a  few  comments  re¬ 
ceived  at  a  national  meeting  strongly 
favored  a  change  in  the  supplemental 
meal  pattern.  These  comments  unani¬ 
mously  favored  a  decrease  in  the  size 
of  this  component  maintaining  that 
such  a  decrease  would  result  in  less 
plate  waste,  and  an  increased  use  of 
fresh  fruit.  In  response  to  these  com¬ 
ments  and  other  indications,  the  fruit 
and/or  vegetable  component  has  been 
decreased  to  6  ounces  of  full  strength 
fruit  or  vegetable  juice  or  %  cup  of 
fruit  or  vegetable.  The  Department 
will  continue  to  study  the  need  for 
further  changes  in  the  supplemental 
meal  pattern  and  welcomes  comments. 

Program  Payments 

Sponsor  Administrative  Costs.  The 
proposed  regulations  outlined  four 
possible  alternatives  regarding  admin¬ 
istrative  payments  to  sponsors.  It  was 
anticipated  that  a  final  approach 
would  be  selected  based  on  the  com¬ 
ments  received  and  on  results  from 
the  cost  study  mandated  in  Pub.  L.  95- 
166.  The  cost  study  was  not  completed 
at  the  time  the  proposed  regulations 
were  prepared,  but  findings  on  sponsor 
administrative  costs  have  become 
available  since  then. 

In  the  comments,  two  positions  were 
very  frequently  stated:  (1)  Some  cate¬ 
gories  of  sponsors  require  more  money 
to  administer  the  Program  than 
others,  and  (2)  the  evaluation  of  spon¬ 
sors’  budgets  and  the  assignment  of 
varying  rates  is  viewed  as  a  very  sub¬ 
stantial  administrative  burden  for  the 
State  agencies.  The  Department  ac¬ 
knowledges  the  potential  conflict  be¬ 
tween  these  two  positions  reflected  in 
the  comments. 

The  cost  study  examined  the  admin¬ 
istrative  and  operating  costs  of  spon¬ 
sors  participating  in  the  Summer  Food 
Service  Program  for  Children.  A  10 
and  5  percent  stratified  random 
sample  of  vended  and  on-site  sponsors, 
respectively,  was  selected  from  a  com¬ 
plete  listing  of  all  sponsors  approved 
as  of  June  30,  1978,  as  reported  by 
State  agencies  and  Food  and  Nutrition 
Service  (FNS)  regional  offices.  A  21- 
page  questionnaire  was  developed 
which  included  detailed  questions  on 
personnel  and  nonpersonnel  (over¬ 
head)  costs  during  start-up  and  pro¬ 
gram  operation  at  both  the  central 
office  level  and  the  site  level.  Ques- 
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tionnaires  were  administered  by  FNS 
Field  and  Regional  Office  staff  using 
face-to-face  interviews.  Department 
staff  analyzed  the  data  using  cross 
tabulation,  t-tests,  and  multiple  re¬ 
gression. 

The  study  found  that  sponsors  using 
on-site  preparation  had  higher  admin¬ 
istrative  costs  than  those  using  ven¬ 
dors.  Also,  sponsors  in  rural  locations, 
as  defined  in  the  study,  had  higher  ad¬ 
ministrative  costs  than  those  in  urban 
areas.  Levels  of  statistical  significance 
were  found  to  be  90  percent  and  85 
percent,  respectively.  The  definitions 
used  for  vended  vs.  on-site  and  rural 
vs.  urban  were  dictated  by  the  nature 
of  the  data  and  do  not  conform  entire¬ 
ly  to  the  definitions  which  the  Depart¬ 
ment  determined  would  be  more  ap¬ 
propriate  for  practical  use  in  program 
administration  (and  hence  have  been 
set  forth  above  as  the  basis  for  this 
rulemaking).  In  the  study,  sponsors 
which  prepared  their  own  meals  were 
defined  as  “onsite’'  sponsors.  It  has 
been  brought  to  the  attention  of  the 
Department  that  the  reference  to 
onsite  meal  preparation  is  misleading, 
and  would  appear  to  exclude  those 
sponsors  which  prepare  meals  at  a  cen¬ 
tral  facility  and  deliver  meals  to  their 
sites.  It  was  not  the  intention  of  the 
Department  to  exclude  such  sponsors 
from  the  definition  of  onsite  meal 
preparation.  Hence,  sponsors  which 
operate  sites  which  prepare  their  own 
meals  as  well  as  sponsors  which  pre¬ 
pare  meals  in  a  central  facility  and  de¬ 
liver  meals  to  their  sites  are  referred 
to  as  “self-preparation”  sponsors  in 
these  regulations.  The  Department  is 
of  the  opinion,  given  the  statistical 
tests  and  limitations  in  the  study’s 
purposes  and  design,  that  the  findings 
cannot  be  interpreted  as  conclusive 
evidence  on  the  exact  magnitudes  of 
sponsor  administrative  costs.  However, 
the  Department  also  believes  that  to¬ 
gether  with  the  public  comments,  the 
study’s  results  provide  a  general  indi¬ 
cation  of  the  direction  and  approxi¬ 
mate  degree  of  possible  inconsistencies 
between  past  reimbursement  rates  and 
actual  costs.  The  present  rulemaking 
therefore  does  not  adjust  reimburse¬ 
ment  rates  fully  into  accord  with  the 
study’s  findings.  Rather,  rates  are 
modified  (as  described  below)  by  a  rel¬ 
atively  minor  amount.  Certain  rates 
are,  as  a  result,  still  much  lower  in  the 
present  rulemaking  than  the  actual 
costs  reported  in  the  study.  Among 
the  reasons  for  not  making  a  larger 
modification  in  rates  are  (1)  the  study 
did  not  attempt  to  assess  the  efficien¬ 
cy  of  sponsors'  administration  of  the 
program  (so  that  the  study’s  results 
may  overstate  actual  needs  to  the 
extent  that  some  sponsors  may  oper¬ 
ate  inefficiently),  (2)  considerable  vari¬ 
ation  was  found  in  actual  costs  (sug¬ 
gesting  that  some  sponsors  are  able  to 
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operate  within  the  rates  prescribed 
here),  and  (3)  some  sponsors  may  have 
other  funding  sources  to  defray  a  por¬ 
tion  of  the  actual  costs  reported  in  the 
study. 

Therefore,  the  final  rule  provides 
that  all  sponsors  will  earn  the  lesser  of 
actual  administrative  costs  or  the  basic 
administrative  cost  rates  (adjusted  by 
the  Consumer  Price  Index)  multiplied 
by  the  number  of  meals  served.  This 
was  the  method  which  was  in  effect 
last  year.  These  rates  are  currently 
7.25  cents  for  each  lunch  or  supper 
served,  3.75  cents  for  each  breakfast 
served  and  2.00  cents  for  each  supple¬ 
ment  served.  In  addition  to  the  basic 
rates,  sponsors  will  receive  additional 
reimbursement  for  their  (1)  rural,  and 
(2)  self -preparation  sites. 

Such  sponsors  will  earn  an  addition¬ 
al  1.00  cent  for  each  breakfast  served, 
an  additional  1.50  cents  for  each  lunch 
and  supper  served,  and  an  additional 
.50  cent  for  each  supplement  served,  at 
such  sites.  Hence  the  levels  of  reim¬ 
bursement  will  be  the  lesser  of  actual 
administrative  costs  or  4.75  cents  for 
breakfast,  8.75  cents  for  lunch  and 
supper  and  2.50  cents  for  snacks,  at 
such  sites.  Therefore,  sponsors  will 
earn  administrative  monies  on  a  site- 
by-site  basis,  with  one  earning  factor 
for  all  rural  sites  or  self-preparation 
sites,  and  one  earning  factor  for  all 
other  sites.*  It  is  anticipated  that 
these  additional  monies  will  support 
State  efforts  to  meet  the  legislative 
priorities  to  reach  children  in  rural 
areas  and  to  use  self-preparation  in 
the  Program.  Several  comments  from 
the  public  indicated  that  the  cost  of 
transporting  children  to  sites  in  rural 
areas  should  be  an  allowable  program 
cost.  While  transportation  of  children 
has  not  been  an  allowable  cost  for  any 
of  the  Child  Nutrition  Programs  in 
the  past,  the  Department  believes  the 
Summer  Food  Service  Program  is 
unique  with  respect  to  the  meal  serv¬ 
ice  provided.  In  many  cases  sponsors 
bring  children  together  during  the 
summer  months  specifically  for  the 
purpose  of  providing  an  organized 
food  service  program.  Schools  and 
child  care  centers,  on  the  other  hand, 
provide  additional  services  to  children 
and  the  feeding  program  is  a  second¬ 
ary  service.  Some  summer  sponsors 
may  have  no  other  funds  available  for 
transportation  costs.  Hence,  final  reg¬ 
ulations  permit  sponsors  with  rural 
sites  to  claim  such  cost  as  an  operating 
cost  within  the  maximum  reimburse¬ 
ment  levels  prescribed.  The  legislation 
provided  the  Department  the  flexibil- 


•The  earning  factors  for  both  rural  and 
self-preparation  sites  will  be  adjusted  for 
the  summer  of  1979  based  on  changes  in  the 
Food  Away  From  Home  series  of  the  Con¬ 
sumer  Price  Index  for  the  period  November, 
1977,  through  November,  1978.  The  earning 
factors  for  the  summer  of  1979  will  be  an¬ 
nounced  shortly. 
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ity  to  consider  other  methods  of  reim¬ 
bursing  sponsors  rather  than  the  tra¬ 
ditional  method  which  ties  reimburs- 
ment  to  the  number  of  meals  served. 
While  the  Department  believes  that 
continued  use  of  the  traditional  ap¬ 
proach  is  necessary  at  this  time,  it  also 
recognizes  that  further  explanation 
and  evaluation  of  other  approaches 
are  needed.  Developmental  projects 
designed  for  the  purpose  of  evaluating 
the  feasibility  of  alternatives  to  the 
present  system  are  under  considera¬ 
tion. 

Final  data  from  the  study  on  operat¬ 
ing  costs  was  not  available  in  time  to 
be  fully  considered  prior  to  this  issu¬ 
ance  of  these  regulations.  If  the  data 
supports  changes  and/or  revisions  of 
reimbursement  payments  for  operat¬ 
ing  costs,  the  Department  will  publish 
an  amendment  to  this  rule,  however  it 
is  unlikely  that  such  revisions  would 
be  in  effect  for  the  1979  Program. 

Accordingly,  Part  225  is  revised  and 
reissued  as  follows: 

Subpart  A — General 

Sec. 

225.1  General  purpose  and  scope. 

225.2  Definitions. 

225.3  Administration. 

Subpart  B — State  Agency  Provisions 

225.4  Procedures  for  approval  of  sponsors 
and  sites. 

225.5  Responsibilities  of  State  agencies. 

225.6  Program  management  and  adminis¬ 
tration  plan. 

225.7  Payment  and  use  of  State  adminis¬ 
trative  funds. 

225.8  Payments  to  State  agencies  and  use 
of  Program  funds. 

Subpart  C — Sponsor  Provisions 

225.9  Requirements  for  participation. 

225.10  Food  service  requirements. 

225.11  Food  service  management  compa¬ 
nies. 

225.12  Program  payments. 

225.13  Program  payments  procedures. 

225.14  Claims  against  sponsors. 

Subpart  D — Miscellaneous  Provisions 

225.15  Procurement  provisions. 

225.16  Prohibitions. 

225.17  Free  meal  policy. 

225.18  Other  provisions. 

225.19  Program  information. 

Authority:  Sec.  2.  6,  10,  Pub.  L.  95-627,  95 
Stat.  3603:  sec.  2,  Pub.  L.  95-166,  91  Stat. 
1325  (42  U.S.C.  1761);  sec.  7.  Pub.  L.  91-248, 
84  Stat.  211  (42  U.S.C.  1759a). 

Subpart  A — General 

§  225.1  General  purpose  and  scope. 

This  part  announces  the  policies  and 
prescribes  the  regulations  under  which 
the  Secretary  will  carry  out  a  Summer 
Food  Service  Program  for  Children  to 
assist  States  through  grants-in-aid  to 
initiate,  maintain,  and  expand  non¬ 
profit  food  service  programs  for  chil¬ 
dren  during  the  summer  months  and 
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at  other  approved  times.  The  food 
service  to  be  provided  under  the  Pro¬ 
gram  is  similar  to  that  provided  under 
the  National  School  Lunch  and  School 
Breakfast  Programs  and  is  intended  to 
serve  as  a  substitute  for  those  pro¬ 
grams  for  children  who  are  on  school 
vacation,  except  that  it  is  primarily  di¬ 
rected  toward  children  for  needy 
areas. 

§  225.2  Definitions. 

(a)  “Act”  means  the  National  School 
Lunch  Act,  as  amended. 

(b)  “Administrative  costs”  means 
costs  incurred  by  a  sponsor  related  to 
planning,  organizing,  and  managing  a 
food  service  under  the  Program,  and 
excluding  interest  costs  and  operating 
costs. 

<c)  “Advance  payments”  means  fi¬ 
nancial  assistance  made  available  to  a 
sponsor  for  its  operating  costs  or  ad¬ 
ministrative  costs  prior  to  the  end  of 
the  month  in  which  such  costs  will  be 
incurred. 

(d)  “Areas  in  which  poor  economic 
conditions  exist”  means  (1)  the  local 
areas  from  which  a  site  draws  its  at- 
tendence  in  which  at  least  33  Vs  per¬ 
cent  of  the  children  are  eligible  for 
free  or  reduced  price  school  meals 
under  the  National  School  Lunch  Pro¬ 
gram  and  the  School  Breakfast  Pro¬ 
gram,  as  determined  by  information 
provided  from  departments  of  welfare, 
zoning  commissions,  census  tracts,  and 
organizations  determined  by  the  State 
agency  to  be  migrant  organizations,  by 
the  number  of  free  and  reduced  price 
lunches  or  breakfasts  served  to  chil- 
dem  attending  public  and  nonprofit 
private  schools  located  in  the  areas  of 
Program  sites,  or  from  other  appropri¬ 
ate  sources,  or  (2)  an  enrollment  pro¬ 
gram  in  which  at  least  33%  percent  of 
the  children  are  eligible  for  free  or  re¬ 
duced  price  school  meals  as  deter¬ 
mined  by  statements  of  eligibility 
based  on  the  size  and  incomes  of  the 
families  of  the  children  enrolled. 

(e)  “Camps”  means  (1)  residential 
summer  camps  which  offer  a  regularly 
scheduled  food  sendee  as  part  of  an 
organized  program  for  enrolled  chil¬ 
dren  and  which  serve  up  to  four  meals 
a  day,  and  (2)  nonresidential  programs 
which  offer  a  regularly  scheduled  or¬ 
ganized  cultural  or  recreational  pro¬ 
gram  for  enrolled  children  and  which 
serve  such  children  four  meals  a  day 
or  three  meals  consisting  of  a  break¬ 
fast,  lunch  and  supper. 

(f)  “Children”  means  (1)  persons  18 
years  of  age  and  under,  and  (2)  per¬ 
sons  over  18  years  of  age  who  are  de¬ 
termined  by  a  State  educational 
agency  or  a  local  public  educational 
agency  of  a  State  to  be  mentally  or 
physically  handicapped  and  who  par¬ 
ticipate  in  a  public  or  nonprofit  pri¬ 
vate  school  program  established  for 


the  mentally  or  physically  handi¬ 
capped. 

(g)  “Costs  of  obtaining  food”  means 
costs  related  to  obtaining  agricultural 
commodities  and  other  food  for  con¬ 
sumption  by  children.  Such  costs  may 
include,  in  addition  to  the  purchase 
price  of  agricultural  commodities  and 
other  food,  the  cost  of  processing,  dis¬ 
tributing,  transporting,  storing,  or 
handling  any  food  purchased  for,  or 
donated  to,  the  Program. 

(h)  “Continuous  school  calendar” 
means  a  situation  in  which  all  or  part 
of  the  student  body  of  a  school  are  ( 1 ) 
on  a  vacation  for  periods  of  15  con¬ 
tinuous  school  days  or  more  during 
the  period  October  through  April  and 
(2)  in  attendance  at  regularly  sched¬ 
uled  classes  during  most  of  the  period 
May  through  September. 

(i)  “Department”  means  the  U.S.  De¬ 
partment  of  Agriculture. 

(j)  “Fiscal  year”  means  the  period 
beginning  October  1  of  any  calendar 
year  and  ending  September  30  of  the 
following  calendar  year. 

(k)  “FNS”  means  the  Food  and  Nu¬ 
trition  Service  of  the  Department. 

(l)  “FNSRO”  means  the  appropriate 
FNS  Regional  Office. 

(m)  “Food  service  management  com¬ 
pany”  means  a  commerical  enterprise 
or  a  nonprofit  organization  which  con¬ 
tracts  with  a  sponsor  to  manage  any 
aspect  of  the  food  service.  References 
to  food  service  management  compa¬ 
nies  in  the  Act  and  in  this  part  shall 
include  vendors  which  means  commer¬ 
ical  enterprises  or  nonprofit  organiza¬ 
tions  which  contract  with  a  sponsor  to 
prepare  meals,  with  or  without  milk. 

(n)  “Income  accruing  to  the  Pro¬ 
gram”  means  all  moneys  (other  than 
Program  payments)  received  by  a 
sponsor  for  use  in  the  Program  from 
Federal,  State  and  local  governments; 
from  food  sales  to  adults,  and  from 
any  other  source,  including  cash  dona¬ 
tions  or  grants. 

(o)  “Meals”  means  food  which  is 
served  to  children  at  a  food  service  site 
and  which  meets  the  nutritional  re¬ 
quirements  set  out  in  this  part. 

(p)  “Milk”  means  fluid  types  of  pas¬ 
teurized  flavored  or  unflavored  whole 
milk,  lowfat  milk,  skim  milk,  or  cul¬ 
tured  buttermilk  which  meet  State 
and  local  standards  for  such  milk.  In 
Alaska,  Hawaii,  American  Samoa, 
Guam,  Puerto  Rico,  the  Trust  Terri¬ 
tory  of  the  Pacific  Islands,  the  North¬ 
ern  Mariana  Islands,  and  the  Virgin  Is¬ 
lands  of  the  United  States,  if  a  suffi¬ 
cient  supply  of  such  types  of  fluid 
milk  cannot  be  obtained,  reconstitued 
or  recombined  milk  may  be  used.  All 
milk  should  contain  vitamins  A  and  D 
at  the  levels  specified  by  the  Food  and 
Drug  Administration  and  consistent 
with  State  and  local  standards  for 
such  milk. 


(q)  “Needy  children”  means  children 
from  families  whose  income  is  at  or 
below  the  Secretary’s  Guideline  for 
Determining  Eligibility  for  Reduced 
Price  Meals. 

(r)  “OIG”  means  the  Office  of  the 
Inspector  General  of  the  Department. 

(s)  “Operating  costs”  means  the  cost 
of  operating  a  food  service  under  the 
Program,  including  (1)  cost  of  obtain¬ 
ing  food,  (2)  labor  directly  involved  in 
the  preparation  and  service  of  food, 
(3)  cost  of  nonfood  supplies,  (4)  rental 
and  use  allowances  of  equipment  and 
space,  and  (5)  transportation  costs  for 
rural  sponsors,  but  excluding  (i)  the 
cost  of  the  purchase  of  land,  acquisi¬ 
tion  or  construction  of  buildings,  (ii) 
alteration  of  existing  buildings,  (iii)  in¬ 
terest  costs,  (iv)  the  value  of  inkind 
donations,  and  (v)  administrative 
costs;  less  income  accruing  to  the  Pro¬ 
gram. 

(t)  "Private  nonprofit”  means  tax 
exempt  under  the  Internal  Revenue 
Code  of  1954,  as  amended. 

(u)  "Program”  means  the  Summer 
Food  Service  Program  for  Children 
authorized  by  Section  13  of  the  Act. 

(v)  “Program  funds”  means  financial 
assistance  made  available  to  State 
agencies  for  the  purpose  of  making 
Program  payments. 

(w)  “Program  payments”  means  fi¬ 
nancial  assistance  in  the  form  of  start¬ 
up  payments,  advance  payments  or  re¬ 
imbursement  to  sponsors  for  operating 
and  administrative  costs. 

(x)  “Rural”  means  any  county  which 
is  not  a  part  of  a  Standard  Metropoli¬ 
tan  Statistical  Area  as  defined  by  the 
Office  of  Management  and  Budget. 

(y)  “Secretary”  means  the  Secretary 
of  Agriculture. 

(z)  “Self-preparation”  means  the 
sponsor  prepares  the  meals  which  will 
be  served  at  the  site(s),  and  does  not 
contract  with  a  food  service  manage¬ 
ment  company  for  the  preparation  of 
meals  or  a  portion  of  the  meals. 

(aa)  “School  Food  Authority”  means 
the  governing  body  which  is  responsi¬ 
ble  for  the  administration  of  one  or 
more  schools  and  which  has  the  legal 
authority  to  operate  a  lunch  program 
therein. 

(bb)  “Session”  means  a  specified 
period  of  time  during  which  an  en¬ 
rolled  group  of  children  attend  camp. 

(cc)  “Site”  means  a  physical  location 
at  which  a  sponsor  provides  or  will 
provide  a  food  service  for  children  and 
at  which  children  consume  meals  in  a 
supervised  setting. 

(dd)  “Special  account”  means  an  ac¬ 
count  between  applicable  sponsors  and 
food  service  management  companies 
with  a  State  or  Federally  insured  bank 
in  which  checks  from  the  State  agency 
for  operating  costs  are  deposited  by 
the  sponsor  and  released  only  in  ac¬ 
cordance  with  the  terms  of  the  special 
account  agreement. 
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(ee)  “Sponsors”  means  public  or  pri¬ 
vate  nonprofit  (1)  camps  and  (2)  non- 
residential  institutions  which  provide 
a  year  round  service  to  the  communi¬ 
ty,  or  provide  a  food  service  for  the 
children  of  migrant  workers,  or  pro¬ 
vide  a  food  service  for  a  significant 
number  of  needy  children  which 
would  not  otherwise  have  reasonable 
access  to  the  Program.  Such  camps 
and  institutions  shall  develop  special 
summer  or  school  vacation  programs 
providing  food  service  similar  to  that 
available  to  children  during  the  school 
year  under  the  National  School  Lunch 
and  School  Breakfast  Programs. 
(Sponsors  are  referred  to  in  the  Act  as 
“service  institutions.") 

(ff)  "Start-up  payments”  means  fi¬ 
nancial  assistance  made  available  to  a 
sponsor  for  administrative  costs  to 
enable  it  to  effectively  plan  a  summer 
food  service,  and  to  establish  effective 
management  procedures  for  such  a 
service.  Such  payments  shall  be  de¬ 
ducted  from  subsequent  administra¬ 
tive  costs  payments. 

(gg)  “State”  means  any  of  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the  Trust 
Territory  of  the'  Pacific  Islands,  and 
the  Northern  Mariana  Islands. 

(hh)  “State  agency”  means  the  State 
educational  agency  or  an  alternate 
State  agency  that  has  been  designated 
by  the  Governor  or  other  appropriate 
executive  or  legislative  authority  of 
the  State  and  approved  by  the  Depart¬ 
ment  to  administer  the  Program 
within  the  State. 

§  225.3  Administration. 

(a)  Within  the  Department,  FNS 
shall  act  on  behalf  of  the  Department 
in  the  administration  of  the  Program. 

(b)  Within  the  States,  responsibility 
for  the  administration  of  the  Program 
shall  be  in  the  State  agency,  except 
that  FNSRO  shall  administer  the  Pro¬ 
gram  in  any  State  where  the  State 
agency  is  not  permitted  by  law  or  is 
otherwise  unable  to  disburse  Federal 
funds  paid  to  it  under  the  Program  to 
any  sponsor  in  the  State.  Each  State 
agency  shall  notify  the  Department  by  , 
each  November  1  as  to  whether  or  not 
it  intends  to  administer  the  Program. 

(c)  Each  State  agency  desiring  to 
take  part  in  the  Program  shall  enter 
into  a  written  agreement  with  the  De¬ 
partment  for  the  administration  of 
the  Program  in  the  State  in  accord¬ 
ance  with  the  provisions  of  this  part. 
Such  agreement  shall  cover  the  oper¬ 
ation  of  the  Program  during  the 
period  specified  therein  and  may  be 
extended  by  consent  of  both  parties. 

(d)  When  the  Secretary  determines 
that  the  State  is  not  operating  the 
Program  in  accordance  with  the  provi¬ 
sions  of  this  part,  he  shall,  through 
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FNSRO,  assume  the  administration  of 
the  Program  in  the  State  as  provided 
for  in  §  225.18(b). 

(e)  FNSRO  shall,  in  the  States  in 
which  it  administers  the  Program, 
assume  all  responsibilities  and  earn 
State  agency  funds  as  set  forth  in  this 
part. 

Subpart  B— State  Agency  Provisions 

§  225.4  Procedures  for  approval  of  spon¬ 
sors  and  sites. 

(a)  The  State  agency  shall  determine 
the  eligibility  of  applicant  sponsors 
applying  for  participation  in  the  Pro¬ 
gram  in  accordance  with  the  applicant 
sponsor  eligibility  criteria  outlined  in 
§  225.9(a). 

(b)  The  State  agency  shall  not  ap¬ 
prove  the  application  of  any  applicant 
sponsor,  identifiable  through  its  orga¬ 
nization  or  principals  as  a  sponsor 
which  participated  previously  and  was 
seriously  deficient  in  its  Program  oper¬ 
ations.  In  the  event  that  an  applicant 
sponsor’s  application  is  denied,  the 
State  agency  shall  inform  such  appli¬ 
cant  sponsor  of  the  procedure  to  re¬ 
quest  a  review  of  the  denial.  The  offi¬ 
cial  making  the  determination  of 
denial  must  notify  the  applicant  spon¬ 
sor  in  writing  stating  all  of  the 
grounds  on  which  the  State  agency 
based  the  denial.  Serious  deficiencies, 
which  are  grounds  for  nonapproval  in¬ 
clude,  but  are  not  limited  to,  any  of 
the  following: 

(1)  Noncompliance  with  the  applica¬ 
ble  bid  procedures  and  contract  re¬ 
quirements  of  Program  regulations; 

(2)  The  submission  of  false  informa¬ 
tion  to  the  State  agency; 

(3)  Failure  to  return  to  the  State 
agency  any  start-up  or  advance  pay¬ 
ments  which  exceeded  the  amount 
earned  for  serving  eligible  meals,  or 
failure  to  submit  all  Claims  for  Reim¬ 
bursement  in  any  prior  year:  Provided, 
however.  That  failure  to  return  any 
advance  payments  of  Claims  for  Reim¬ 
bursement  which  are  under  dispute 
from  any  prior  year  shall  not  be 
grounds  for  disapproval  in  accordance 
with  this  paragraph. 

(4)  Program  violations  at  a  signifi¬ 
cant  proportion  of  the  sites  which  in¬ 
clude,  but  are  not  limited  to,  the  fol¬ 
lowing: 

(i)  Noncompliance  with  the  between 
meal  time  requirements; 

(ii)  Failure  to  maintain  adequate  rec¬ 
ords; 

(iii)  Failure  to  adjust  meal  orders  to 
conform  to  variations  in  the  number 
of  participating  children; 

(iv)  The  simultaneous  service  of 
more  than  one  meal  to  each  child; 

(v)  The  claiming  of  Program  pay¬ 
ments  for  meals  not  served  to  partici¬ 
pating  children; 

(vi)  Service  of  a  significant  number 
of  meals  which  did  not  include  re- 
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quired  quantities  of  all  meal  compo¬ 
nents; 

(vii)  Excessive  instances  of  off -site 
meal  consumption; 

(viii)  Continued  use  of  food  service 
management  companies  that  are  in 
violation  of  health  codes. 

(c)  Pending  the  outcome  of  a  review 
of  a  denial  of  an  application  for  Pro¬ 
gram  participation,  the  State  agency 
shall  proceed  to  approve  other  appli¬ 
cants  in  accordance  with  its  responsi¬ 
bilities  under  paragraph  (h)  of  this 
section,  without  regard  to  the  applica¬ 
tion  under  review. 

(d)  The  State  agency  shall  not  ap¬ 
prove  the  application  of  any  applicant 
sponsor  which  submits  fraudulent  in¬ 
formation  or  documentation  when  ap¬ 
plying  for  Program  participation  or 
knowingly  withholds  information 
which  may  lead  to  the  disapproval  of 
its  application.  Complete  information 
regarding  the  disapproval  of  an  appli¬ 
cant  sponsor  on  the  basis  of  fraudu¬ 
lent  submission  or  knowingly  with¬ 
holding  of  information  shall  be  sub¬ 
mitted  by  the  State  agency  through 
FNSRO  to  OIG. 

(e)  The  State  agency  shall  develop, 
in  accordance  with  the  requirements 
of  this  part  and  such  other  guidance 
as  furnished  by  the  Department,  a  site 
information  sheet,  on  which  applicant 
sponsors  shall  provide,  for  each  site, 
information  to  demonstrate  or  de¬ 
scribe: 

(1)  An  organized  and  supervised 
system  for  serving  meals  to  attending 
children; 

(2)  The  estimated  number  and  types 
of  meals  to  be  served  and  the  times  of 
service; 

(3)  Arrangements,  within  acceptable 
standards  prescribed  by  the  State  or 
local  health  authorities,  for  delivery 
and  holding  of  meals  until  time  of 
service,  and  if  there  are  excess  meals, 
arrangements  for  storing  and  refriger¬ 
ating  them  until  the  next  day; 

(4)  Arrangements  for  food  service 
during  periods  of  inclement  weather; 

(5)  Access  to  a  means  of  communica¬ 
tion  for  making  adjustments  as  needed 
in  the  number  of  meals  delivered  in  ac¬ 
cordance  with  the  number  of  children 
attending  daily  at  each  site; 

(6)  The  geographic  area  to  be  served 
by  the  site; 

(7)  The  percentage  of  children 
served  by  the  site  who  meet  the  eligi¬ 
bility  requirements  for  free  or  reduced 
price  school  meals;  and 

(8)  Whether  the  site  is  rural,  as  de¬ 
fined  by  §  225. 2(x),  or  non-rural,  and 
self -preparation  or  vended. 

(f)  The  State  agency  shall,  when 
evaluating  proposed  sites,  insure  that: 

(1)  If  not  a  camp,  the  proposed  site 
serves  an  area  in  which  poor  economic 
conditions  exist,  as  defined  by 
§  225.2(d). 
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(2)  The  number  of  meals,  by  type, 
proposed  to  be  served  to  children  at 
the  site  docs  not  exceed  the  number  of 
children  residing  in  the  area  to  be 
served,  or,  if  applicable,  the  number 
enrolled;  and 

(3)  The  area  which  the  site  proposes 
to  serve  is  not  or  will  not  be  served  in 
whole  or  in  part  by  another  site, 
unless  it  can  be  demonstrated  to  the 
satisfaction  of  the  State  agency  that 
each  site  will  serve  children  not  served 
by  any  other  site  in  the  same  area  for 
the  same  meal  and  that  the  total 
number  of  meals,  by  type,  served  to 
children  at  all  sites  does  not  exceed 
the  number  of  children  residing  in  the 
area. 

(g)  The  State  agency  shall  not  ap¬ 
prove  any  applicant  sponsor  to  operate 
more  than  200  sites  or  to  serve  an 
average  daily  attendance  of  more  than 
50,000  children  unless  it  can  demon¬ 
strate  to  the  satisfaction  of  the  State 
agency  that  it  has  the  capability  of 
managing  a  program  of  that  size. 

(h)  The  State  agency  shall  use  the 
following  order  of  priority  in  approv¬ 
ing  sponsors  to  operate  sites  which 
propose  to  serve  the  same  area  or  the 
same  enrolled  children: 

(1)  Applicant  sponsors  which  are 
public  or  nonprofit  private  schools  and 
other  applicant  sponsors  which  have 
demonstrated  successful  Program  per¬ 
formance  in  a  prior  year; 

(2)  Applicant  sponsors  which  pro¬ 
pose  to  prepare  meals  at  their  own 
facilities  or  which  operate  only  one 
site; 

(3)  Applicant  sponsors  which  pro¬ 
pose  to  utilize  local  school  food  facili¬ 
ties  for  the  preparation  of  meals; 

(4)  Other  sponsors  which  have  dem¬ 
onstrated  ability  for  successful  Pro¬ 
gram  operations;  and 

(5)  Applicant  sponsors  which  plan  to 
integrate  the  Program  with  Federal, 
State,  or  local  employment  or  training 
programs. 

(i)  State  agencies  may  approve  the 
application  of  an  otherwise  eligible  ap¬ 
plicant  sponsor  which  does  not  provide 
a  year-round  service  to  the  community 
which  it  proposes  to  serve  under  the 
Program  only  if  it  is  a  residential 
camp,  or  an  applicant  sponsor  which 
provides  a  food  service  for  the  chil¬ 
dren  of  migrant  workers,  or  when  a 
failure  to  do  so  would  deny  the  Pro¬ 
gram  to  an  area  in  which  poor  eco¬ 
nomic  conditions  exist,  or  if  a  signifi¬ 
cant  number  of  needy  children  will 
not  have  reasonable  access  to  the  Pro¬ 
gram:  Provided,  however.  That  such 
an  applicant  sponsor  shall  not  be  ap¬ 
proved  to  operate  more  than  50  sites. 
The  State  agency  may  approve  appli¬ 
cant  sponsors  which  provide  a  food 
service  for  the  children  of  migrant 
workers  to  operate  more  than  50  sites 
if  the  State  agency  determines  that 
such  sponsors  have  adequate  capabili- 
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ties  and  facilities  and  have  provided 
services  to  migrant  communities  in 
prior  years.  State  agencies,  when  ap¬ 
proving  the  applications  of  such  appli¬ 
cant  sponsors  shall  take  particular 
care  to  ensure  that  such  applicant 
sponsors  are  timely  in  their  Program 
planning  and  thoroughly  prepared  to 
assume  and  carry  out  all  Program  re¬ 
sponsibilities. 

(j)  Applicant  sponsors  which  qualify 
as  camps  shall  be  approved  for  reim¬ 
bursement  only  for  meals  served  free 
to  children  enrolled  who  meet  the  eli¬ 
gibility  requirements  for  free  and  re¬ 
duced  price  school  meals. 

§  225.5  Responsibilities  of  State  agencies. 

(a)  State  agency  personnel.  Each 
State  agency  shall  provide  sufficient 
qualified  consultative,  technical  and 
managerial  personnel  to  administer 
the  Program  and  monitor  performance 
and  to  measure  progress  toward 
achieving  Program  goals.  The  State 
agency  shall  assign  specific  Program 
responsibilities  to  such  personnel  so  as 
to  insure  that  all  applicable  require¬ 
ments  under  this  part  are  met.  All  ad¬ 
ministrative  personnel  shall  be  em¬ 
ployed  and  available  for  Program 
duties  at  least  30  calendar  days  prior 
to  the  State  agency’s  sponsor  applica¬ 
tion  deadline  date  and  all  field  staff 
personnel  shall  be  employed  and  avail¬ 
able  at  least  15  calendar  days  prior  to 
the  beginning  of  Program  operations: 
Provided,  however.  That  State  agen¬ 
cies  may  submit  to  FNSRO  written  re¬ 
quests  for  exceptions  to  these  hiring 
dates.  Such  requests  shall  include  in¬ 
formation  in  sufficient  detail  for 
FNSRO  to  determine  that  the  excep¬ 
tion  is  necessary  for  and  will  not  ad¬ 
versely  affect  optimal  Program  admin¬ 
istration  and  operation. 

(b)  Program  assistance.  Each  State 
agency  shall  provide  Program  assist¬ 
ance  as  follows: 

(1)  Each  State  agency  shall  visit, 
prior  to  the  approval  of  the  applica¬ 
tion,  all  applicant  sponsors  which  have 
not  participated  in  the  Program  in  the 
previous  year  and  all  applicant  spon¬ 
sors  which  participated  in  the  previous 
year  and  have  been  determined  by  the 
State  agency  to  need  a  pre-operational 
visit.  Grounds  for  such  a  visit  include, 
but  are  not  limited  to,  sponsors  with 
sites  which  were  terminated  for  cause 
in  the  previous  year  and  sponsors 
which  had  sites  in  violation  of  the 
meal  service  requirements  in  the  previ¬ 
ous  year.  These  visits  shall  be  utilized 
to  provide  the  State  agency  the  oppor¬ 
tunity  to  further  assess  the  applicant 
sponsor’s  potential  for  successful  Pro¬ 
gram  operations,  assess  information 
submitted  on  the  application,  and 
assure  the  State  agency  that  the  appli¬ 
cant  sponsor  is  aware  of  its  responsi¬ 
bilities  under  the  Program. 


(2)  Each  State  agency  shall,  prior  to 
approval,  visit  each  new  proposed 
nonschool  site  located  in  cities  whose 
total  elementary  and  secondary  public 
school  enrollment  exceeds  75,000  for 
the  purpose  of  evaluating  its  suitabil¬ 
ity  for  the  food  service  proposed. 

(3)  Each  State  agency  shall,  prior  to 
approval  of  any  site  with  a  proposed 
average  daily  attendance  of  more  than 
300  children,  visit  each  such  site  to 
evaluate  its  capability  of  serving  the 
number  of  children  expected:  Pro¬ 
vided,  however.  That  the  State  agency 
may  elect  to  not  carry  out  such  a 
preapproval  evaluation  if  the  site  has 
been  used  under  the  Program  in  a 
prior  year  and  the  State  agency  has 
documentation  on  file  which  supports 
the  capability  of  the  site  and  gives  evi¬ 
dence  of  successful  prior  Program  op¬ 
erations  at  the  site. 

(4)  Each  State  agency  shall  review 
during  the  first  4  weeks  of  operations, 
all  sponsors  which  operate  10  or  more 
sites,  and,  at  a  minimum,  an  average 
of  15  percent  of  the  sites  of  such  spon¬ 
sors,  to  insure  compliance  with  Pro¬ 
gram  regulations  and  with  the  Depart¬ 
ment’s  nondiscrimination  regulations 
(Part  15  of  this  title)  and  other  appli¬ 
cable  instructions  as  issued  by  the  De¬ 
partment. 

(5)  In  addition  to  the  review  require¬ 
ments  described  in  paragraph  (b)(4)  of 
this  section,  each  State  agency  which 
expects  to  receive  more  than  $250,000 
in  State  administrative  funds  shall 
meet  additional  review  requirements 
for  all  sponsors  which  operate  10  or 
more  sites  and  which  are  located  in 
cities  whose  total  elementary  and  sec¬ 
ondary  public  school  enrollment  ex¬ 
ceeds  75,000.  These  additional  require¬ 
ments  shall  be  to  conduct  reviews  of 
75  percent  of  the  total  number  of 
nonschool  sites  in  the  State,  and  25 
percent  of  the  total  number  of  school 
sites,  during  the  first  four  weeks  of  op¬ 
eration.  In  determining  which  sites 
shall  be  reviewed  under  this  para¬ 
graph  and  under  paragraph  (b)(4)  of 
this  section,  the  State  agency  shall 
consider,  at  a  minimum,  whether  or 
not  the  site  has  been  used  in  prior 
years,  the  performance  of  the  site  in 
prior  years,  the  performance  of  other 
sites  operated  by  the  same  sponsor  in 
both  prior  years  and  the  current  year 
and  the  performance  of  the  applicable 
sponsor  in  prior  years  and  in  the  cur¬ 
rent  year. 

(6)  Each  State  agency  shall,  in  addi¬ 
tion,  review  80  percent  of  the  remain¬ 
ing  sponsors,  and  an  average  of  10  per¬ 
cent  of  the  remaining  sites  of  such 
sponsors,  at  least  once  during  the 
period  of  Program  operations. 

(7)  In  the  conduct  of  reviews,  each 
State  agency  shall  develop  a  monitor¬ 
ing  system  to  insure  that  sponsors,  in¬ 
cluding  site  personnel,  and  the  appro¬ 
priate  food  service  management  com- 
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pany,  if  applicable,  immediately  re¬ 
ceive  a  copy  of  any  review  reports 
which  indicate  Program  violations  and 
could  result  in  a  Program  disallow¬ 
ance.  Sponsors  and  site  personnel 
shall  be  afforded  every  opportunity  to 
make  necessary  corrections  in  a  timely 
manner.  In  cases  where  corrective 
action  of  sites  is  not  taken  in  accord¬ 
ance  with  this  paragraph,  and  such 
sites  are  cancelled,  each  State  agency 
shall  insure  that  food  service  manage¬ 
ment  companies  are  notified  of  all 
sites  which  are  cancelled  within  a  rea¬ 
sonable  time. 

(8)  Documentation  of  Program  as¬ 
sistance  and  results  of  such  assistance 
shall  be  maintained  on  file  by  the 
State  agency. 

(9)  Each  State  agency  shall  establish 
an  order  of  priority  for  visiting  facili¬ 
ties  in  its  State  in  which  food  is  pre¬ 
pared  to  be  served  in  the  Program. 
The  State  agency  shall  respond 
promptly  to  complaints  concerning 
facilities  with  potential  problems. 
Funds  provided  for  in  §  225. 8(i)  may  be 
used  for  this  purpose. 

(10)  Each  State  agency  shall  develop 
and  provide  monitor  review  forms  to 
all  approved  sponsors.  These  forms 
shall  be  completed  by  sponsor  moni¬ 
tors.  The  monitor  review  form  shall  in¬ 
clude,  but  not  be  limited  to,  time  of  re¬ 
viewer’s  arrival  and  departure,  site  su¬ 
pervisor’s  signature,  certification 
statement  to  be  signed  by  monitor, 
and  corrective  actions  taken  by  spon¬ 
sor  and  date  of  such  actions. 

(c)  Program  availability.  Each  State 
agency  shall,  by  February  1  of  each 
fiscal  year,  announce  the  purpose,  eli¬ 
gibility  criteria  and  availability  of  the 
Program  throughout  the  State, 
through  appropriate  means  of  commu¬ 
nication.  As  par,  of  this  effort,  each 
State  agency  shall  compile  a  listing  of 
potential  sponsors  which  have  not  pre¬ 
viously  participated  in  the  Program, 
and  shall  contact  such  potential  spon¬ 
sors.  State  agencies  shall  identify  rural 
areas  and  Indian  tribal  territories 
which  qualify  for  the  Program  and  ac¬ 
tively  seek  eligible  applicant  sponsors 
to  serve  such  areas.  States  shall  identi¬ 
fy  priority  outreach  areas  in  accord¬ 
ance  with  PTOS  guidance,  for  targeting 
outreach  efforts  in  such  areas. 

(d)  Financial  management  system 
for  sponsors.  Each*  State  agency  shall 
establish  a  financial  management 
system  which  is  in  compliance  with  At¬ 
tachment  G  of  the  Office  of  Manage¬ 
ment  and  Budget  Circular  A-102, 
under  which  sponsors  shall  maintain 
and  report  the  information  required  in 
this  part.  The  systeYn  shall  also  be 
consistent  with  the  cost  principles 
found  in  Federal  Management  Circu¬ 
lar  74-4  and  any  applicable  Instruction 
issued  by  FNS. 

(e)  Payment  of  claims.  A  State 
agency  may  make  full  or  partial  reim¬ 


bursement  upon  receipt  of  a  Claim  for 
Reimbursement  from  a  sponsor,  but 
shall  first  make  any  necessary  adjust¬ 
ments  in  payments. 

(f)  Sponsor  and  food  service  manage¬ 
ment  company  contract  Each  State 
agency  shall  develop  a  standard  form 
of  contract  for  use  by  sponsors  in  con¬ 
tracting  with  food  service  manage¬ 
ment  companies.  The  contract  shall 
expressly  and  without  exception  pro¬ 
vide  that: 

(1)  The  sponsor  shall  provide  to  the 
food  service  management  company  a 
list  of  State  agency  approved  food 
service  sites  and  shall  notify  the  food 
service  management  company  of  all 
sites  which  have  been  approved  or 
cancelled  subsequent  to  the  submis¬ 
sion  of  the  initital  approved  site  list. 
Such  notification  shall  be  provided 
within  the  time  limits  mutually  agreed 
upon  in  the  contract; 

(2)  The  food  service  management 
company  shall  maintain  such  records 
(supported  by  invoices,  receipts  or 
other  evidence)  as  the  sponsor  will 
need  to  meet  its  responsibilities  under 
this  part,  and  shall  report  to  the  spon¬ 
sor  promptly  at  the  end  of  each 
month,  at  a  minimum; 

(3)  The  food  service  management 
company  shall  have  State  or  local 
health  certification  for  the  facility  in 
which  it  proposes  to  prepare  meals  for 
use  in  the  Program  and  it  shall  insure 
that  health  and  sanitation  require¬ 
ments  are  met  at  all  times.  In  addition, 
the  food  service  management  company 
shall  provide  for  meals  which  it  pre¬ 
pares  to  be  periodically  inspected  by 
the  local  health  department  or  an  in¬ 
dependent  agency  to  determine  bacte¬ 
ria  levels  in  the  meals  beings  served. 
Such  levels  shall  conform  to  the 
standards  which  are  applied  by  the 
local  health  authority  with  respect  to 
the  level  of  bacteria  which  may  be 
present  in  meals  served  by  other  estab¬ 
lishments  in  the  locality.  Results  of 
such  inspections  shall  be  submitted  to 
the  sponsor  and  to  the  State  agency; 

(4)  The  meals  served  under  the  con¬ 
tract  shall  conform  to  the  cycle  menus 
and  meal  quality  standards  and  food 
specifications  approved  by  the  State 
agency  upon  which  the  bid  was  based; 

(5)  The  books  and  records  of  the 
food  service  management  company 
pertaining  to  the  sponsor’s  food  serv¬ 
ice  operation  shall  be  available  for  in¬ 
spection  and  audit  by  representatives 
of  the  State  agency,  of  the  Depart¬ 
ment,  and  the  U.S.  General  Account¬ 
ing  Office  at  any  reasonable  time  and 
place,  for  a  period  of  3  years  from  the 
date  of  receipt  of  final  payment  under 
the  contract; 

(6)  The  sponsor  and  the  food  service 
management  company  shall  operate  in 
accordance  with  current  Program  reg¬ 
ulations; 


(7)  The  food  service  management 
company  shall  be  paid  by  the  sponsor 
for  all  meals  delivered  in  accordance 
with  the  contract  and  this  part.  How¬ 
ever,  neither  the  Department  nor  the 
State  agency  assumes  any  liability  for 
payment  of  differences  between  the 
number  of  meals  delivered  by  the  food 
service  management  company  and  the 
number  of  meals  served  by  the  spon¬ 
sor  that  are  eligible  for  reimburse¬ 
ment; 

(8)  Unitized  meals  shall  be  delivered 
in  accordance  with  a  delivery  schedule 
prescribed  in  the  contract; 

(9)  Increases  and  decreases  in  the 
number  of  meal  orders  shall  be  made 
by  the  sponsor,  as  needed,  within  a 
prior  notice  period  mutually  agreed 
upon; 

(10)  All  meals  served  under  the  Pro¬ 
gram  shall  meet  the  requirements  of 
§  225.10; 

(11)  In  cases  of  nonperformance  or 
noncompliance  on  the  part  of  the  food 
service  management  company,  the 
company  shall  pay  the  sponsor  for  any 
excess  costs  the  sponsor  incurs  by  ob¬ 
taining  meals  from  another  source; 
and 

(12)  A  State  agency  may  require  any 
sponsor  to  establish  a  special  account 
for  the  deposit  of  operating  costs  pay¬ 
ments  made  by  the  State  agency  to 
the'' sponsor.  A  separate  special  ac¬ 
count  as  provided  for  in  §  225.9(i)  shall 
be  established  for  each  food  service 
management  company  under  contract 
with  a  sponsor. 

(g)  Advance  and  start-up  payment 
procedures.  Each  State  agency  shall 
inform  sponsors  of  the  procedure 
whereby  they  may  apply  for  advance 
operating  costs  payments  and  advance 
administrative  costs  payments  as  pro¬ 
vided  for  in  §225.13  and,  where  appli¬ 
cable,  each  State  agency  shall  inform 
sponsors  of  the  procedure  whereby 
they  may  apply  for  start-up  payments 
provided  for  in  §  225.12(c). 

(h)  Use  of  on-site  facilities  or  school 
food  service  facilities.  State  agencies 
shall  make  a  positive  effort  to  encour¬ 
age  sponsors  to  use  the  sponsors’  own 
facilities  or  the  facilities  of  public  or 
nonprofit  private  schools  to  the  maxi¬ 
mum  extent  feasible,  in  the  prepara¬ 
tion,  service,  and  delivery  of  meals 
under  the  Program. 

(i)  Sponsor  application  deadline 
date.  Each  State  agency  shall  establish 
and  inform  all  applicant  sponsors  of  a 
deadline  date  for  submission  of  a  writ¬ 
ten  application  for  participation  in  the 
Program:  Provided,  however.  That 
State  agencies  shall  approve  the  appli¬ 
cation  of  an  otherwise  eligible  appli¬ 
cant  sponsor  submitted  after  the  date 
established  by  the  State  agency,  when 
the  failure  to  do  so  would  deny  the 
Program  to  an  area  in  which  poor  eco¬ 
nomic  conditions  exist  or  a  significant 
number  of  needy  children  will  not 
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have  reasonable  access  to  the  Pro¬ 
gram.  The  State  agency  shall  inform 
potential  sponsors  inquiring  after  the 
sponsor  application  deadline  date  of 
the  possibility  of  approval  if  the  spon¬ 
sor  qualifies  under  these  terms.  The 
State  agency  must  act  on  all  applica¬ 
tions  within  30  calendar  days  after  the 
sponsor  application  deadline  date:  Pro¬ 
vided,  however,  That  the  30  calendar 
days  may  be  extended  upon  approval 
by  FNS.  In  the  case  of  applicant  spon¬ 
sors  which  apply  after  the  deadline 
date  and  qualify  in  accordance  with 
the  terms  of  this  paragraph,  the  State 
agency  shall  act  on  such  applications 
as  soon  as  possible  after  receipt.  Spon¬ 
sors  applying  after  the  deadline  must 
provide  an  explanation  to  the  State  on 
why  they  ere  applying  late,  and  the 
State  must  maintain  a  record  docu¬ 
menting  all  late  submissions. 

<j)  Meal  service  restriction.  (1)  A 
State  agency  shall  restrict  to  one  meal 
service  per  day  (i)  any  site  determined 
to  be  in  violation  of  the  meal  service 
requirements  as  set  forth  in  this  para¬ 
graph  when  corrective  action  is  not 
taken  within  a  reasonable  time  as  de¬ 
termined  by  the  State  agency,  and  (ii) 
all  sites  under  a  sponsor  if  more  than 
20  percent  of  the  sponsor’s  sites  are 
determined  to  be  in  violation  of  the 
meal  service  requirements  as  set  forth 
in  this  paragraph.  If  such  action  re¬ 
sults  in  children  not  receiving  any 
meals  under  the  Program,  the  State 
agency  shall  make  every  reasonable 
effort  to  locate  another  source  of  meal 
service  for  such  children.  In  addition, 
the  State  agency  shall  not  approve  the 
service  of  more  than  one  meal  per  day 
at  any  site  unless  each  type  of  meal  is 
delivered  separately  within  1  hour  of 
the  beginning  of  the  meal  service  or 
facilities  capable  of  holding  hot  or 
cold  meals  within  the  temperatures  re¬ 
quired  by  State  or  local  health  regula¬ 
tions  are  available  at  the  site. 

(2)  Meals  which  may  be  served 
under  the  Program  shall  be  breakfast, 
lunch,  supper,  and  supplemental  food. 
Only  camps  may  be  approved  to  serve 
supplemental  food  and  also  participate 
in  the  Special  Milk  Program  (7  CFR 
Part  215):  Provided,  That  those  camps 
keep  separate  records  for  each  Pro¬ 
gram.  Except  for  camps,  sponsors  shall 
be  approved  to  serve  only  up  to  three 
meals  a  day  at  each  site:  Provided, 
That  at  least  one  of  the  three  meals  is 
a  supplement.  Residential  camps  shall 
be  approved  to  serve  up  to  four  meals 
a  day,  and  nonresidential  camps  shall 
be  approved  to  serve  four  meals  a  day 
or  three  meals  consisting  of  a  break¬ 
fast,  lunch,  and  supper,  provided  that 
camps  have  the  administrative  capa¬ 
bility  and  where  applicable,  the  food 
preparation  and  holding  facilities:  And 
provided.  That  the  service  period  of 
different  meals  does  not  coincide  or 
overlap.  No  sponsor  shall  be  reim- 
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bursed  for  meals  served  outside  of  the 
meal  service  limitations  contained  in 
this  subparagraph.  No  sponsor  shall 
be  approved  for  more  than  two  supple¬ 
ments  a  day. 

(3)  Three  hours  shall  elapse  between 
the  beginning  of  one  meal  service,  in¬ 
cluding  supplements,  and  the  begin¬ 
ning  of  another,  except  that  4  hours 
shall  elapse  between  the  service  of  a 
lunch  and  supper  when  no  supplement 
is  served  between  lunch  and  supper. 
The  service  of  supper  shall  begin  no 
later  than  7  p.m.:  Provided,  however. 
That  a  State  agency  may  consider  a 
waiver  of  this  requirement  for  extenu¬ 
ating  circumstances.  Such  waivers 
shall  be  granted  only  when  the  State 
agency  and  the  sponsor  insure  that 
special  arrangements  shall  be  made  to 
monitor  these  sites.  In  no  case  may 
the  completion  of  supper  be  later  than 
8  p.m.  None  of  the  preceding  time  re¬ 
strictions  of  this  subparagraph  shall 
apply  to  residential  camps.  The  dura¬ 
tion  of  the  meai  service  shall  be  limit¬ 
ed  to  2  hours  for  lunch  or  supper  and 
1  hour  for  all  other  meals.  Meals 
served  outside  of  the  period  of  ap¬ 
proved  meal  service  shall  not  be  eligi¬ 
ble  for  Program  payments.  Any 
changes  in  meal  service  periods  must 
be  approved  by  the  State  agency.  Each 
sponsor  shall  serve  only  the  type  or 
types  of  meals  for  which  it  is  approved 
in  its  agreement  with  the  State 
agency. 

(k)  Records  and  reports.  (1)  Each 
State  agency  shall  maintain  current 
accounting  records  of  its  Program  op¬ 
erations  which  will  adequately  identi¬ 
fy  funds  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
income,  and  expenditures  for  adminis¬ 
trative  costs  and  operating  costs.  The 
records  may  be  kept  in  their  original 
form  or  on  microfilm,  and  shall  be  re¬ 
tained  for  a  period  of  3  years  after  the 
date  of  submission  of  the  final  Finan¬ 
cial  Status  Report,  except  that,  if 
audit  findings  have  not  been  resolved, 
the  records  shall  be  retained  beyond 
the  3-year  period  as  long  as  required 
for  the  resolution  of  any  Issues  raised 
by  the  audit.  (2)  No  later  than  Sep¬ 
tember  30  of  each  year,  the  State 
agency  shall  provide  the  Department 
with  information  on  the  scope  of  Pro¬ 
gram  operations  within  the  State,  in¬ 
cluding  information  on  Program  levels 
in  rural  areas.  (3)  Each  State  agency 
shall  report  information  on  the  use  of 
Program  funds  and  on  Program  oper¬ 
ations  to  FNS  on  forms  provided  by 
FNS,  as  instructed  by  FNS. 

(l)  Investigations.  Each  State  agency 
shall  promptly  investigate  complaints 
received  or  irregularities  noted  in  con¬ 
nection  with  the  operation  of  the  Pro¬ 
gram,  and  shall  take  appropriate 
action  to  correct  any  irregularities. 
State  agencies  shall  maintain  on  file 
all  evidence  relating  to  such  investiga¬ 


tions  and  actions.  The  Department 
may  make  investigations  at  the  re¬ 
quest  of  the  State  agency,  or  where 
the  Department  determines  investiga¬ 
tions  are  appropriate. 

(m)  Commodity  distribution  infor¬ 
mation.  A  list  of  sponsors  which  are  to 
receive  food  commodities,  with  accom¬ 
panying  information  on  the  average 
daily  number  of  eligible  meals  to  be 
served  by  such  sponsors,  shall  be  pre¬ 
pared  not  later  than  June  1  of  each 
year  by  the  State  agency.  Such  a  list 
shall  contain  only  the  names  of  spon¬ 
sors  which  will  prepare  the  meals  to 
be  served  at  their  sites  and  the  names 
of  sponsors  which  have  entered  into 
an  agreement  with  a  school  or  school 
district  for  the  preparation  of  meals  to 
be  served  under  the  Program.  If  the 
State  agency  is  other  than  the  agency 
of  the  State  which  handles  the  distri¬ 
bution  of  food  commodities  donated 
by  the  Department,  this  information 
shall  be  forwarded  to  the  agency  of 
the  State  which  handles  the  distribu¬ 
tion  of  donated  commodities.  The 
State  agency  shall  be  responsible  for 
promptly  revising  the  information  to 
reflect  additions  or  deletions  of  spon¬ 
sors  and  for  providing  such  adjust¬ 
ments  in  participation  data  as  are  de¬ 
termined  necessary  by  the  State 
agency.  Availability  of  commodities 
and  other  foods  which  are  not  donated 
commodities  but  are  in  plentiful 
supply  shall  be  summarized  and  made 
available  to  all  sponsors  upon  the  ap¬ 
proval  of  their  application  for  partici¬ 
pation. 

(n)  Training.  Each  State  agency 
shall  plan  for  and  carry  out  Program 
training  for  sponsors,  food  service 
management  company  representatives, 
and  health  inspectors  which  will  par¬ 
ticipate  in  the  Program  in  that  State. 
Each  State  agency  shall,  prior  to  pro¬ 
gram  operations,  insure  that  the  spon¬ 
sor’s  supervisory  personnel  responsible 
for  the  food  service  receive  training  in 
all  necessary  areas  of  Program  admin¬ 
istration  and  operations.  Such  training 
shall  be  structured  and  scheduled  to 
reflect  the  fact  that  individual  spon¬ 
sors  or  groups  of  sponsors  require  dif¬ 
ferent  levels  and  areas  of  Program 
training.  State  agencies  are  encour¬ 
aged  to  utilize  sponsors  which  have 
previously  participated  in  the  Program 
in  such  training,  and  to  train  site  per¬ 
sonnel  regarding  their  responsibilities. 
Training  should  be  made  available  at 
convenient  locations.  Each  St'-te 
agency  shall  make  available,  prior  to 
the  beginning  of  Program  operations, 
training  in  all  necessary  areas  of  Pro¬ 
gram  administration  for  representa¬ 
tives  from  all  food  service  manage¬ 
ment  companies  and  each  health  de¬ 
partment  which  will  participate  in  the 
Program  in  the  current  year. 

(o)  Program  materials.  Each  State 
agency  shall  develop  and  make  availa- 
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ble  in  a  timely  manner  all  necessary 
Program  materials  so  that  applicant 
sponsors  have  sufficient  time  to  ade¬ 
quately  prepare  for  their  participation 
in  the  Program. 

(p)  Procurement  provisions.  State 
agencies  shall  adhere  to  the  procure¬ 
ment  provisions  set  forth  in  this  part 
and  in  Attachment  O  of  the  Office  of 
Management  and  Budget  Circular  A- 
102.  In  addition.  State  agencies  shall 
encourage  sponsors  to  use  small  and 
minority  owned  businesses,  as  sources 
of  supplies  and  services.  The  Depart¬ 
ment  will  provide  guidance  on  techni¬ 
cal  and  financial  assistance  available 
to  such  businesses. 

(q)  Management  evaluation  and 
audits.  (1)  Each  State  agency  shall 
insure  that  the  requirements  of  this 
part  are  met  and  upon  approval  of  ap¬ 
plicant  sponsors'  applications  whose 
total  Claims  for  Reimbursement  are 
expected  to  exceed  $50,000  shall  pro¬ 
vide  those  sponsors  with  an  audit 
guide  to  be  used  in  the  conduct  of  the 
audit  required  by  §  225. 9(k)  and  any 
other  guidance  necessary  to  enable 
them  to  comply  with  the  requirements 
set  out  in  §  225. 9(k).  The  audit  guide 
developed  by  the  State  agency  shall, 
at  a  minimum,  contain  the  standards 
set  forth  in  the  audit  guide  issued  by 
the  Department  for  the  Program. 

(2)  In  accordance  with  the  plan  sub¬ 
mitted  under  §  225.6(a)(14),  the  State 
agency  shall  ensure  that  all  sponsors 
within  the  State  whose  total  Claims 
for  Reimbursement  are  expected  to  be 
more  than  $50,000,  shall  provide  for 
an  annual  audit  of  their  program.  Any 
audit  of  an  organization  which  is  con¬ 
ducted  in  accordance  with  the  Pro¬ 
gram  audit  guide  and  includes  the  Pro¬ 
gram  covered  by  this  part  may  be  in¬ 
cluded  to  meet  a  portion  of  the  audit 
requirement  contained  in  this  section. 
The  State  agency  shall  also  provide 
for  audits  bi-annually  for  sponsors 
whose  total  Claims  for  Reimburse¬ 
ment  are  expected  to  be  less  than 
$50,000  with  the  following  exceptions: 
(i)  Sponsors  under  $10,000,  (ii)  spon¬ 
sors  receiving  other  Federal  funds,  and 
subject  to  an  organization-wide  audit 
in  accordance  with  OMB  Circular  A- 
102,  and  (iii)  sponsors  for  which  the 
State  agency  determines  an  audit  is 
unnecessary  based  on  program  per¬ 
formance.  States  must  justify  and  doc¬ 
ument  all  exemptions  made  to  the  bi¬ 
annual  audit  requirement.  The  cost  of 
such  audits  shall  be  considered  an  al¬ 
lowable  State  administrative  expense 
and  in  no  case  may  the  cost  of  such 
audits  be  passed  through  to  sponsors. 
States  who  can  justify  that  compli¬ 
ance  with  the  requirement  will  impose 
financial  hardship  may  initiate  an 
appeal  through  FNSRO  to  FNS. 
Audits  shall  be  conducted  by  State 
agency  internal  auditors,  State  Audi¬ 
tors  General.  State  Comptrollers, 


other  comparable  independent  State 
audit  groups.  Certified  Public  Ac¬ 
countants  or  State  licensed  public  ac¬ 
countants. 

(3)  Each  State  agency  shall  coordi¬ 
nate  its  monitoring  review  findings 
under  paragraph  (b)  of  this  section 
and  the  audit  reports  provided  for 
under  §  225.9(k).  Each  State  agency 
shall  insure  that  monitoring  is  con¬ 
ducted  to  result  in  a  representative 
review  of  the  sponsor's  operations 
under  the  Program. 

(4)  While  OIG  shall  rely  to  the  ful¬ 
lest  extent  feasible  upon  State-spon¬ 
sored  audits,  it  shall,  whenever  it  con¬ 
siders  necessary,  (i)  make  audits  on  a 
State-wide  basis,  (ii)  perform  on-site 
test  audits,  and  (iii)  review  audit  re¬ 
ports  and  related  working  papers  of 
audits  performed  by  or  for  State  agen¬ 
cies. 

(5)  State  agencies  shall  provide  FNS 
and  OIG  with  full  opportunity  to  con¬ 
duct  management  evaluations  (includ¬ 
ing  visits  to  sponsors)  and  audits  of  all 
operations  of  the  State  agency.  Each 
State  agency  shall  make  available  its 
records,  including  records  of  the  re¬ 
ceipts  and  expenditures  of  funds  upon 
a  reasonable  request  by  FNS  or  OIG. 
OIG  shall  also  have  the  right  to  make 
audits  of  the  records  and  operations  of 
any  sponsor. 

(6)  State  agencies  are  encouraged  to 
utilize  statistical  sampling  procedures 
in  monitoring  program  performance 
and  correcting  deficiencies.  Such  sta¬ 
tistical  sampling  must  be  conducted  in 
accordance  with  guidelines  issued  by 
the  Department.  The  Department  will 
provide  training  on  these  procedures 
to  State  agencies.  Whenever  statistical 
sampling  procedures  are  used.  State 
agencies  shall  establish  a  system  for 
prompt  communication  of  adverse 
findings  to  sponsors  and  for  corrective 
action  by  sponsors.  In  addition,  if  the 
State  agency  determines  that  the 
quality  of  the  data  permits,  it  shall  be 
used  as  one  factor  in  the  settlement  of 
claims.  Greater  weight  should  general¬ 
ly  be  given  sampling  results,  when  as¬ 
sessing  claims,  in  instances  where  a 
sponsor  has  failed  to  take  corrective 
action,  after  being  notified  of  the  re¬ 
sults  and  their  potential  consequences, 
than  in  instances  where  a  sponsor  has 
acted  promptly  to  correct  its  deficien¬ 
cies. 

(7)  Use  of  program  audit  guide  avail¬ 
able  from  OIG  is  encouraged.  When 
this  guide  is  utilized,  OIG  will  coordi¬ 
nate  its  audits  with  State  sponsored 
audits  to  form  a  network  of  intergov¬ 
ernmental  audit  systems. 

(8)  In  conducting  management  eval¬ 
uations  or  audits  for  any  fiscal  year, 
the  State  agency,  FNS  or  OIG  may 
disregard  overpayment  which  does  not 
exceed  $35  or,  in  the  case  of  State 
agency  administered  programs,  does 
not  exceed  the  amount  established 


under  State  law,  regulations  or  proce¬ 
dures  as  a  minimum  for  which  claims 
will  be  made  for  State  losses  generally. 
No  overpayment  shall  be  disregarded, 
however,  where  there  are  unpaid 
claims  for  the  same  fiscal  year  from 
which  the  overpayment  can  be  deduct¬ 
ed,  or  where  there  is  substantial  evi¬ 
dence  of  violation  of  criminal  law  or 
civil  fraud  statutes. 

(r)  Food  specifications  and  meal 
quality  standards.  Each  State  agency 
shall,  with  the  assistance  of  the  De¬ 
partment,  develop  and  make  available 
to  all  sponsors,  minimum  food  specifi¬ 
cations  and  model  meal  quality  stand¬ 
ards  which  shall  become  part  of  the 
contracts  between  sponsors  and  food 
service  management  companies. 

(s)  Food  quality  and  preparation  fa¬ 
cility  inspection  procedures.  Each 
State  agency  shall,  with  the  funds  au¬ 
thorized  in  §  225.8(i),  establish  a  proce¬ 
dure  for  inspections  of  food  prepara¬ 
tion  facilities  and  food  service  sites. 
The  procedures  for  carrying  out  work 
such  as  inspections  and  testing  shall 
be  consistent  with  procedures  used  by 
local  health  authorities.  Copies  of  the 
results  of  the  inspections  of  the  facili¬ 
ties  of  food  service  management  com¬ 
panies  shall  be  provided  to  the  State 
agency;  the  company  and  the  sponsor 
shall  also  immediately  receive  a  copy 
of  the  results  of  such  inspections  when 
corrective  action  is  required. 

(t)  Food  service  management  compa¬ 
ny  registration.  (1)  Each  State  agency 
shall  by  February  1  provide  to  all  food 
service  management  companies  which 
participated  in  the  Program  in  either 
of  the  prior  2  years  in  that  State  a  no¬ 
tification  of  mandatory  registration. 
Such  notification  shall  contain  at  a 
minimum  (i)  a  statement  of  the  re¬ 
quirement  for  registration  with  the 
State  agency  as  a  prerequisite  to  par¬ 
ticipation  in  the  Program  during  the 
applicable  fiscal  year,  (ii)  a  summary 
of  those  items  which  are  required  to 
be  submitted  in  the  application  for 
registration  as  set  forth  in  paragraph 
(t)(2)  of  this  section,  (iii)  an  enumera¬ 
tion  of  the  specific  criteria  developed 
by  the  State  agency  upon  which  regis¬ 
trant  eligibility  shall  be  based,  and  (iv) 
other  relevant  information  necessary 
to  make  application  for  registration. 
In  addition,  each  State  agency  shall, 
by  the  same  date,  issue  through  the 
appropriate  media  a  notification  of 
mandatory  registration  and  informa¬ 
tion  necessary  to  make  application  for 
registration. 

(2)  By  March  15  each  food  service 
management  company  with  the  excep¬ 
tion  of  school  food  authorities,  which 
desires  to  participate  in  the  Program 
within  the  State  during  such  fiscal 
year  shall  submit  an  application  for 
registration  to  the  State  agency.  At  a 
minimum,  registration  shall  require  (i) 
submission  of  name  and  mailing  ad- 
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dress  and  any  other  names  under 
which  such  food  service  management 
company  presently  or  in  the  past  two 
years  has  marketed  its  services,  (ii)  a 
certification  that  the  food  service 
management  company  meets  applica¬ 
ble  State  and  local  health,  safety  and 
sanitation  standards,  (iii)  disclosure  of 
present  company  owners,  directors 
and  officers,  and  their  relationship,  in 
the  past  2  years  to  any  sponsor  or  food 
service  management  company  which 
participated  in  the  Program,  (iv)  rec¬ 
ords  of  contract  terminations,  disal¬ 
lowances,  and  health,  safety,  and  sani¬ 
tation  code  violations  related  to  prior 
Program  participation  during  the  past 
two  years,  (v)  records  of  any  other 
contract  terminations  and  health, 
safety  and  sanitation  code  violations 
during  the  past  2  years,  (vi)  the  ad¬ 
dress  or  addresses  of  the  company’s 
food  preparation  and  distribution 
facilities  which  will  be  used  in  the  Pro¬ 
gram  and  the  local  officials  responsi¬ 
ble  for  the  operation  of  such  facilities, 
(vii)  the  number  of  meals  which  may 
be  prepared  in  each  preparation  facili¬ 
ty  in  a  twenty-four  hour  period  for  use 
in  the  Program,  (viii)  a  certification 
that  the  food  service  management 
company  will  operate  in  accordance 
with  current  Program  regulations,  (ix) 
a  statement  that  the  food  service  man¬ 
agement  company  understands  that  it 
will  not  be  paid  for  meals  which  are 
delivered  to  non-approved  sites  or  for 
meals  which  are  delivered  to  approved 
sites  outside  of  the  agreed  upon  deliv¬ 
ery  time  or  meals  that  do  not  meet  the 
meal  requirements  and  food  specifica¬ 
tions  contained  in  the  contract  be¬ 
tween  the  sponsor  and  the  food  service 
management  company,  and  (x)  sub¬ 
mission  of  a  CPA  audit  report  if  one 
has  been  performed  in  the  prior  year. 

(3)  No  food  service  management 
company  shall  be  registered  by  the 
State  agency  if  the  State  agency  deter¬ 
mines  that  the  company  lacks  the  ad¬ 
ministrative  and  financial  capability  to 
perform  under  the  Program  or  if  it  is 
identifiable  through  its  organization 
or  principals  as  a  food  service  manage¬ 
ment  company  which  participated  in 
the  Program  during  any  previous  year 
and  was  seriously  deficient  in  its  Pro¬ 
gram  operation.  Serious  deficiencies 
which  are  grounds  for  non-registration 
include,  but  are  not  limited  to,  any  of 
the  following: 

(i)  Noncompliance  with  the  applica¬ 
ble  bid  procedures,  contract  require¬ 
ments  or  Program  regulations; 

(ii)  Submission  of  false  information 
to  the  State  agency; 

(iii)  Failure  to  conform  meal  deliv¬ 
eries  to  meal  orders; 

(iv)  Delivery  of  a  significant  number 
of  meals  which  do  not  meet  contract 
requirements; 

(v)  Failure  to  maintain  adequate  rec¬ 
ords; 


(vi)  Significant  health  code  viola¬ 
tions  which  were  not  corrected  upon 
reinspection; 

(vii)  Failure  to  deliver  meals;  or 

(viii)  The  conviction  of  any  officer, 

owner,  partner,  or  manager  of  the 
company  for  a  crime  in  connection 
with  a  prior  Program  operation. 

(4)  The  State  agency  shall  provide 
for  inspections  prior  to  registration  of 
all  food  sendee  management  compa¬ 
nies’  food  preparation  facilities  listed 
on  the  applications  for  registration, 
except  those  located  outside  the  State. 
The  State  agency  shall  promptly 
notify  FNSRO  of  the  name  and  loca¬ 
tion  of  any  out-of-State  facility,  and 
FNSRO  shall  ensure  that  such  facility 
is  inspected  prior  to  registration.  The 
purpose  of  the  inspection  is  to  evalu¬ 
ate  each  facility’s  suitability  for  prepa¬ 
ration  of  meals  for  use  in  the  Pro¬ 
gram.  The  State  agency  may  waive 
this  inspection  requirement  if  a  facili¬ 
ty  was  registered  last  summer  and  op¬ 
erated  in  accordance  with  Program  re¬ 
quirements. 

(5)  The  State  agency  shall  notify  in 
writing  each  food  service  management 
company  which  applied  for  registra¬ 
tion  of  its  determination  on  the  appli¬ 
cation  within  30  calendar  days  after 
receipt  of  the  complete  application. 
The  State  agency  shall  inform  any 
food  service  management  company 
whose  application  for  registration  has 
been  denied  of  the  procedures  to  re¬ 
quest  a  renew  of  the  denial  as  pro¬ 
vided  for  in  paragraph  (w)  of  this  sec¬ 
tion.  The  official  making  the  determi¬ 
nation  of  denial  must  notify  the  food 
service  management  company  in  writ¬ 
ing,  stating  all  the  grounds  on  which 
the  State  agency  based  the  denial. 

(6)  By  October  15  of  the  current 
year,  each  State  agency  shall  forward 
to  the  Department,  on  a  form  pro¬ 
vided  by  FNS,  information  on  all  food 
service  management  companies  which 
applied  for  registration  to  the  State 
agency  and  their  registration  status. 
The  Department  shall  allow  any  food 
service  management  company  to 
review  any  information  concerning 
that  company  which  was  submitted  to 
FNS  as  required  by  this  paragraph. 

(7)  A  State  agency  shall  consider  a 
food  service  management  company’s 
application  for  registration  submitted 
after  March  15  of  the  current  year,  if 
the  State  agency  determines  that  the 
lack  of  registration  could  result  in  an 
area  in  which  poor  economic  condi¬ 
tions  exist  not  being  served  or  a  sig¬ 
nificant  number  of  needy  children  not 
having  reasonable  access  to  the  Pro¬ 
gram. 

(8)  Each  State  agency  shall  require 
food  service  management  companies 
submitting  applications  for  registra¬ 
tion  to  certify  that  the  information 
submitted  on  the  form  is  true  and  cor¬ 
rect  and  that  the  food  service  manage¬ 


ment  company  is  aware  that  misrepre¬ 
sentation  may  result  in  prosecution 
under  applicable  State  and  Federal 
statutes. 

(u)  Bid  opening  monitoring.  Each 
State  agency  shall  have  a  representa¬ 
tive  present  at  all  procurement  bid 
openings  of  sponsors  which  expect  to 
receive  more  than  $100,000  in  Program 
payments. 

(v)  Sponsor  certifications.  Each 
State  agency  shall  require  applicant 
sponsors  submitting  Program  applica¬ 
tions,  site  information  sheets.  Pro¬ 
gram  agreements  or  Claims  for  Reim¬ 
bursement,  and  sponsors  requesting 
advance  payments,  to  certify  that  the 
information  submitted  on  these  forms 
is  true  and  correct  and  that  the  spon¬ 
sor  is  aware  that  deliberate  misrepre¬ 
sentation  or  withholding  of  informa¬ 
tion  may  result  in  prosecution  under 
applicable  State  and  Federal  statutes. 

(w)  Sponsor  and  food  service  man¬ 
agement  company  hearing  procedures. 
( 1 )  Each  State  agency  shall  establish  a 
procedure  to  be  followed  by  an  appli¬ 
cant  requesting  a  review  of  a  denial  of 
an  applicant  sponsor’s  application  for 
participation,  a  denial  of  a  request  by 
a  sponsor  for  an  advance  payment,  a 
denial  of  a  claim  by  a  sponsor  for  re¬ 
imbursement,  a  denial  of  a  sponsor’s 
site  or  a  denial  of  a  food  service  man¬ 
agement  company's  registration. 

(2)  At  a  minimum  the  procedure 
shall  provide  that; 

(i)  The  denied  applicant  be  advised 
in  writing  of  the  grounds  upon  which 
the  State  agency  based  the  denial; 

(ii)  The  denied  applicant  be  advised 
in  writing  that  the  request  for  review 
must  be  made  within  a  specified  time. 
The  State  agency  may  establish  this 
period  of  time  at  not  less  than  one 
w^eek  nor  more  than  two  weeks  from 
the  date  of  receipt  of  the  letter  of 
denial; 

(iii)  The  denied  applicant  be  afford¬ 
ed  the  opportunity  to  review  any  in¬ 
formation  upon  which  the  denial  was 
based; 

(iv)  The  hearing  official  be  an  offi¬ 
cial  other  than  the  one  directly  re¬ 
sponsible  for  the  original  determina¬ 
tion; 

(v)  The  review  be  held  within  two 
weeks  of  the  date  of  the  receipt  of  the 
request  for  review; 

(vi)  The  applicant  may  refute  the 
charges  contained  in  the  letter  of 
denial  either  in  person  or  by  mailing 
written  documentation  to  the  review¬ 
ing  official.  The  applicant  may  retain 
legal  counsel,  or  may  be  represented 
by  another  person; 

(vii)  Within  3  working  days  after  the 
applicant’s  hearing,  or  within  3  work¬ 
ing  days  after  receipt  of  written  docu¬ 
mentation,  the  reviewing  official  must 
make  a  determination  based  on  a  full 
review  of  the  administrative  record; 
and 
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(viii)  The  State  agency  must  inform 
the  applicant  of  the  determination  of 
the  review  by  certified  mail,  return  re¬ 
ceipt  requested.  The  determination  by 
the  State  reviewing  official  is  the  final 
administrative  determination  to  be  af¬ 
forded  an  applicant. 

(x)  Advance  payment  estimates. 
Each  State  agency  shall,  when  deter¬ 
mining  the  amount  of  advance  operat¬ 
ing  and  administrative  costs  payments 
to  be  made  to  each  sponsor  under 
§  225.13  make  the  best  possible  esti¬ 
mate  based  on  the  amount  requested 
by  the  sponsor  and  any  other  data 
available  to  the  State  agency. 

(y)  Sponsor’s  budget  approval  proc¬ 
ess.  Each  State  agency  shall,  when  ap¬ 
proving  an  applicant  sponsor’s  admin¬ 
istrative  budget,  take  into  considera¬ 
tion  the  number  of  sites  and  children 
to  be  served,  as  well  as  any  other  fac¬ 
tors  determined  by  the  State  agency 
and  set  forth  in  guidance  provided  by 
the  Department.  The  purpose  of  the 
sponsor’s  budget  approval  process  is  to 
assess  the  sponsor  s  ability  to  operate 
under  the  Program,  within  its  project¬ 
ed  reimbursement  as  described  in 
§  225.8(c). 

(z)  Special  accounts.  A  State  agency 
may  require  a  sponsor  to  establish  a 
special  account  for  the  deposit  of  oper¬ 
ating  costs  payments,  made  by  the 
State  agency  to  the  sponsor,  as  pro¬ 
vided  for  in  §  225.9(i),  but  shall  first  es¬ 
tablish  criteria  for  determining  which 
sponsors  will  be  required  to  establish 
such  accounts.  Criteria  may  include, 
but  not  be  limited  to,  past  perform¬ 
ance  of  the  sponsor,  and  the  size  of 
the  sponsor’s  program. 

§  225.6  Program  management  and  admin¬ 
istration  plan. 

(a)  Not  later  than  February  15  of 
each  fiscal  year,  each  State  agency 
shall  submit  to  FNSRO  a  Program 
management  and  administration  plan 
for  that  fiscal  year.  The  plan  shall 
have  the  original  signature  of  the 
chief  official  (Commissioner  or  Super¬ 
intendent)  of  the  State  agency.  Ap¬ 
proval  of  the  plan  by  FNS  shall  be  a 
prerequisite  to  the  payment  of  Pro¬ 
gram  funds,  or  to  the  donation  by  the 
Department  of  any  commodities  for 
use  in  the  Program.  The  plan  shall  in¬ 
clude  the  following  information  at  a 
minimum: 

(1)  How  the  State  plans  to  use  Pro¬ 
gram  funds  and  funds  from  within  the 
State  to  the  maximum  extent  practi¬ 
cable  to  reach  needy  children,  includ¬ 
ing  needy  children  in  rural  areas.  The 
State  should  clearly  define  its  meth¬ 
ods  for  assessing  need,  the  total 
number  of  children  reached  by  the 
Program  last  year,  its  priority  areas 
for  program  expansion,  and  its  plans 
and  schedule  for  informing  potential 
sponsors  of  the  availability  of  the  Pro¬ 
gram; 


(2)  Estimated  number  and  type  of 
sponsors  expected  to  participate  and 
estimated  number  of  sites  and  average 
daily  attendance,  and  a  description  of 
the  estimating  methods  used,  includ¬ 
ing  data  on  the  number  of  sponsors 
which  participated  in  the  prior  year; 

(3)  Estimated  amount  of  Program 
funds,  by  month,  needed  for  operating 
costs  payments  to  sponsors; 

(4)  Estimated  amount  of  Program 
funds,  by  month,  needed  for  adminis¬ 
trative  costs  payments  to  sponsors; 

(5)  The  State’s  plans  and  schedule 
for  providing  technical  assistance  and 
training  for  sponsors,  food  service 
management  company  representatives 
and  health  department  officials,  in¬ 
cluding  the  number  of  such  training 
sessions  planned  and  number  of  re¬ 
views  planned,  including  data  on  the 
number  of  reviews  conducted  in  the 
prior  fiscal  year; 

(6)  The  State  agency  budget,  by 
month  and  function  on  the  use  of 
State  administrative  funds,  including, 
but  not  limited  to  staffing  (part-time 
and  full-time),  salaries,  travel  and  per 
diem; 

(7)  The  State’s  plan  to  comply  with 
the  Department's  standards  for  dis¬ 
bursing  administrative  costs  payments 
to  sponsors; 

(8)  The  actions  to  be  taken  by  the 
State  agency  to  maximize  the  use  of 
on-site  meal  preparation  and  the  use 
of  school  food  service  facilities; 

(9)  The  actions  to  be  taken  by  the 
State  to  ensure  compliance  with  the 
requirements  of  the  Department’s  reg¬ 
ulations  respecting  nondiscrimination 
(7  CFR  Part  15); 

(10)  The  State’s  plan  for  monitoring 
and  inspecting  sponsors,  sites,  and 
food  service  management  companies 
and  for  ensuring  that  such  companies 
do  not  enter  into  contracts  for  more 
meals  than  they  can  provide  effective¬ 
ly  and  efficiently; 

(11)  The  State’s  plan  for  timely  and 
effective  action  on  Program  violations; 

(12)  The  State’s  plan  and  schedule 
for  submission  and  approval  of  spon¬ 
sor  applications; 

(13)  The  State’s  plan  for  determin¬ 
ing  the  amounts  and  timing  of  Pro¬ 
gram  payments  to  sponsors  and  for 
disbursing  such  payments; 

(14)  The  State's  plan  for  ensuring 
fiscal  integrity  by  auditing  sponsors  as 
provided  under  §  225. 5(q),  including 
data  on  the  number  of  audits  per¬ 
formed  in  the  prior  fiscal  year; 

(15)  The  State’s  plan  and  procedure 
for  registering  food  service  manage¬ 
ment  companies; 

(16)  The  State’s  procedures  for 
granting  a  hearing  and  prompt  deter¬ 
mination  to  any  sponsor  wishing  tp 
appeal  a  State’s  ruling  denying  its  ap¬ 
plication  for  Program  participation,  its 
site  participation,  its  approved  level  of 
administrative  costs.  Program  advance 


payments,  or  Program  reimbursement 
and  the  State’s  procedure  for  granting 
a  hearing  and  prompt  determination 
to  any  food  service  management  com¬ 
pany  wishing  to  appeal  a  State’s  ruling 
denying  the  food  service  management 
company  registration  in  the  State; 

(17)  The  State’s  plan  for  utilizing 
the  funds  provided  for  under  §  225.8(i) 
to  provide  for  health  inspections  and 
meal  quality  tests,  including  the  esti¬ 
mated  number  and  frequency  of  such 
inspections  and  tests  and  a  description 
of  the  arrangements  made  by  the 
State  with  the  agencies  which  will  per¬ 
form  these  services; 

(18)  The  amount  of  non-Federal 
funds  made  available  to  the  State 
through  direct  State  appropriations 
for  the  Program. 

(19)  An  explanation  of  significant 
deviations  in  last  year’s  actual  Pro¬ 
gram  operations  and  administration 
from  that  proposed  in  the  plan  for  last 
year;  and 

(20)  The  State's  procedures  for  solic¬ 
iting  and  ensuring  that  timely  com¬ 
ments  or  recommendations  made  by 
interested  parties  regarding  this  plan 
receive  full  consideration. 

(b)  The  State  agency  shall  give  the 
Governor,  or  his  delegated  agency,  the 
opportunity  to  comment  on  the  rela¬ 
tionship  of  the  Program  management 
and  administration  plan  to  compre¬ 
hensive  and  other  State  plans  and  pro¬ 
grams  and  to  those  of  affected 
areawide  or  local  jurisdictions.  A 
period  of  45  calendar  days  from  the 
date  of  receipt  of  the  Program  man¬ 
agement  and  administration  plan  shall 
be  afforded  to  make  such  comments. 

(c)  All  plans  shall  be  approved  or 
acted  on  by  March  15,  or  if  it  is  sub¬ 
mitted  late,  within  30  calendar  days 
following  receipt  of  the  plan.  In  cases 
where  the  plan  initially  submitted  is 
not  approved,  the  State  agency  and 
the  approval  authority  shall  work  to¬ 
gether  to  ensure  that  changes  to  the 
plan,  in  the  form  of  amendments, 
shall  be  submitted  so  that  the  plan 
shall  be  approved  within  60  calendar 
days  following  the  initial  submission 
of  the  plan. 

(d)  Upon  plan  approval,  each  State 
agency  shall  be  notified  of  the  level  of 
State  administrative  funding  which  it 
is  assured  of  receiving  as  provided  for 
in  §  225.7(f). 

§  225.7  Payment  and  use  of  State  adminis¬ 
trative  funds. 

(a)  For  each  fiscal  year,  the  Secre¬ 
tary  shall  pay  to  each  State  agency  for 
administrative  expenses  incurred  in 
the  Program  an  amount  equal  to  (1) 
20  percent  of  the  first  $50,000  in  Pro¬ 
gram  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  year;  (2) 
10  percent  of  the  next  $100,000  in  Pro¬ 
gram  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  year;  (3)5 
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percent  of  the  next  $250,000  in  Pro¬ 
gram  funds  properly  payable  to  the 
State  in  the  preceding  fiscal  year;  and 
(4)  2V4  percent  of  any  remaining  funds 
properly  payable  to  the  State  in  the 
preceding  fiscal  year:  Provided,  howev¬ 
er,  That  FNS  may  make  appropriate 
adjustments  in  the  level  of  State  ad¬ 
ministrative  funds  to  reflect  changes 
in  Program  size  from  the  preceding 
fiscal  year  as  evidenced  by  informa¬ 
tion  submitted  in  the  State  Program 
management  and  administration  plan 
and  any  other  information  available  to 
FNS. 

(b)  State  administrative  funds  paid 
to  any  State  shall  be  used  by  State 
agencies  to  employ  personnel,  includ¬ 
ing  travel  and  related  expenses,  and  to 
supervise  and  give  technical  assistance 
to  sponsors  in  their  initiation,  expan¬ 
sion,  and  conduct  of  any  food  service 
for  which  Program  funds  are  made 
available.  State  agencies  may  also  use 
administrative  funds  for  such  other 
administrative  expenses  as  set  forth  in 
their  approved  Program  management 
and  administration  plan. 

(c)  Not  later  than  October  1  of  each 
fiscal  year,  the  Secretary  shall  make 
available  to  each  State  agency  by 
Letter  of  Credit  an  initial  allocation  of 
State  administrative  funds  for  use  in 
the  fiscal  year  beginning  on  that  Octo¬ 
ber  1  and  in  an  amount  not  to  exceed 
one-third  of  the  State  administrative 
funds  which  are  determined  in  accord¬ 
ance  with  the  formula  set  forth  in 
paragraph  (a)  of  this  section.  For 
States  w'hich  did  not  receive  any  Pro¬ 
gram  funds  during  the  fiscal  year  im¬ 
mediately  preceding  the  fiscal  year  for 
which  the  initial  allocation  is  being 
made,  the  amount  to  be  made  availa¬ 
ble  by  October  1  of  each  fiscal  year 
shall  be  determined  by  the  Depart¬ 
ment. 

(d)  An  additional  amount  of  State 
administrative  fluids  shall  be  made 
available  upon  the  receipt  and  approv¬ 
al  by  FNS  of  the  State’s  Program 
management  and  administration  plan. 
The  amount  of  such  funds,  plus  the 
initial  allocation,  shall  not  exceed 
three-fourths  of  the  State  administra¬ 
tive  funds  which  are  determined  in  ac¬ 
cordance  with  the  formula  set  forth  in 
paragraph  (a)  of  this  section  and 
based  on  the  estimates  set  forth  in  the 
approved  Program  management  and 
administration  plan. 

(e)  The  balance  of  State  administra¬ 
tive  funds  shall  be  paid  to  each  State 
agency  as  soon  as  practicable  after  the 
conduct  of  the  second  funding  assess¬ 
ment  provided  for  in  paragraph  (g)  of 
this  section,  and  shall  be  in  an  amount 
equal  to  that  obtained  by  applying  the 
formula  set  forth  in  paragraph  (a)  of 
this  section  to  the  State’s  actual  pro¬ 
gram  size  as  determined  by  informa¬ 
tion  obtained  during  the  second  fund¬ 
ing  assessment,  less  the  amounts  paid 
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under  paragraphs  (c)  and  (d)  of  this 
section.  As  provided  for  in  paragraph 
(g)  of  this  section,  further  adjust¬ 
ments  in  the  levels  of  State  adminis¬ 
trative  funding  paid  or  payable  to  a 
State  may  be  made. 

(f)  Notwithstanding  the  levels  of 
payments  provided  for  in  this  section, 
each  State  agency  shall  at  the  time 
FNS  approves  the  State’s  management 
and  administration  plan,  be  assured  of 
receiving  State  administrative  funding 
in  an  amount  equal  to  the  lesser  of  80 
percent  of  that  obtained  by  applying 
the  formula  set  forth  in  paragraph  (a) 
of  this  section  to  the  total  amount  of 
Program  payments  made  within  the 
State  during  the  prior  fiscal  year,  or, 
80  percent  of  that  obtained  by  apply¬ 
ing  the  formula  to  the  estimated 
amount  of  Program  funds  as  con¬ 
tained  in  the  management  and  admin¬ 
istration  plan.  The  State  agency  shall 
be  assured  that  it  will  receive  no  less 
than  these  levels  unless  FNS  deter¬ 
mines  that  the  State  agency  has  failed 
or  is  failing  to  meet  its  responsibilities 
as  contained  in  this  part. 

(g)  FNSRO  shall  at  the  times  it 
deems  most  appropriate  conduct  as¬ 
sessments  of  the  need  for  Program 
and  State  administrative  funding 
within  each  State  agency.  At  a  mini¬ 
mum,  such  funding  assessments  shall 
be  made  at  least  twice  during  each 
fiscal  year.  The  first  of  these  assess¬ 
ments  shall  be  conducted  prior  to  the 
beginning  of  sponsor  operations  when 
FNSRO  determines  that  there  is  ade¬ 
quate  information  available  at  the 
State  agency  upon  which  a  reasonable 
projection  of  program  size  can  be 
made.  Based  on  information  obtained 
during  the  initial  assessment,  FNS 
may  make  adjustments  in  the  level  of 
State  administrative  funding  paid  or 
payable  to  the  State  agency  to  reflect 
changes  in  the  size  of  the  State’s  pro¬ 
gram  as  compared  to  that  contained  in 
its  management  and  administration 
plan.  The  second  assessment  shall  be 
conducted  at  some  time  during  the 
period  of  program  operations,  but  no 
later  than  August  1,  or  when  informa¬ 
tion  is  available  on  the  actual  size  of 
program  operations.  Immediately  fol¬ 
lowing  such  assessment,  any  remain¬ 
ing  payment  of  State  administrative 
funds  shall  be  made  to  the  State 
agency.  Such  payment  may  reflect  ad¬ 
justments  in  the  level  of  State  admin¬ 
istrative  funding,  based  on  the  infor¬ 
mation  collected  in  the  second  assess¬ 
ment.  FNS  shall  not  decrease  the 
amount  of  a  State’s  administrative 
funds  unless  the  State  did  not  make 
reasonable  efforts  to  administer  the 
Program  as  it  proposed  in  its  manage¬ 
ment  and  administration  plan,  or 
unless  the  State  incurred  expenses 
that  were  not  necessary. 

(h)  In  no  event  may  the  sum  of  the 
amounts  properly  payable  under  this 


section  for  a  fiscal  year  exceed  the 
total  amount  of  expenditures  incurred 
by  the  State  agency  for  its  administra¬ 
tive  costs  in  the  same  fiscal  year.  Each 
State  agency  shall  report  to  FNS  in¬ 
formation  on  the  use,  in  the  prior 
year,  of  Program  funds  and  State  ad¬ 
ministrative  funds,  on  a  form  provided 
by  FNS,  not  later  than  November  30 
of  each  fiscal  year.  FNS  shall  make, 
prior  to  February  15  of  each  fiscal 
year,  any  adjustments  necessary  in  the 
Letter  of  Credit  to  reflect  actual  ex¬ 
penditures  in  the  prior  fiscal  year. 

§  225.8  Payments  to  State  agencies  and 
use  of  Program  funds. 

(a)  Upon  approval  of  the  State’s  Pro¬ 
gram  management  and  administration 
plan,  the  Secretary  shall  make  availa¬ 
ble  by  Letter  of  Credit  to  the  State 
agency  Program  funds  to  be  used  to 
make  start-up  payments,  where  appli¬ 
cable,  to  sponsors  as  provided  for  in 
§  225.12(0. 

(b)  Not  later  than  April  15,  May  15, 
and  July  1  of  each  fiscal  year  the  Sec¬ 
retary  shall  make  available  to  each 
State  agency  by  Letter  of  Credit  Pro¬ 
gram  funds  to  be  used  by  the  State 
agency  to  make  advance  operating 
costs  payments  to  sponsors  in  the 
months  for  which  such  Letter  of 
Credit  is  issued.  The  amount  of  each 
of  these  payments  shall  be  equal  to  65 
percent  of  the  amount  derived  by  mul¬ 
tiplying  the  number  of  operating  days 
in  the  month  times  the  average  daily 
attendance  by  meal  type  as  estimated 
in  the  State’s  approved  Program  man¬ 
agement  and  administration  plan, 
times  the  maximum  allowable  rates 
payable  to  sponsors  for  operating  costs 
payments  as  set  forth  in  §  225.12(e). 

(c)  Not  later  than  April  15,  May  15, 
and  July  1  of  each  fiscal  year  the  Sec¬ 
retary  shall  make  available,  by  Letter 
of  Credit,  Program  funds  to  be  used  by 
the  State  agency  to  make  advance  ad¬ 
ministrative  costs  payments  to  spon¬ 
sors.  The  amount  of  each  of  these  pay¬ 
ments  shall  be  equal  to  one-third  of 
the  sum  of  the  products  obtained  by 
multiplying:  The  estimated  number  of 
breakfasts  times  3.75  cents;  the  esti¬ 
mated  number  of  lunches  times  7.25 
cents;  the  estimated  number  of  sup¬ 
pers  times  7.25  cents;  and  the  estimat¬ 
ed  number  of  supplemental  meals 
times  2.00  cents:  Provided,  however. 
That  the  factors  used  in  this  formula 
shall  be  4.75  cents  for  each  breakfast, 
8.75  cents  for  each  lunch  and  supper 
and  2.50  cents  for  each  supplement  for 
rural  sites,  and  self -preparation  sites. 
Notice  of  any  adjustment  of  these 
rates  to  reflect  changes  in  the  Depart¬ 
ment  of  Labor’s  food  away  from  home 
series  of  the  Consumer  Price  Index 
will  be  published  in  the  Federal  Reg¬ 
ister.  The  estimated  number  of  meals 
shall  be  those  which  are  contained  in 
the  approved  Program  management 
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and  administration  plan.  FNS  may 
make  appropriate  changes  in  the 
amounts  of  these  payments  based  on 
information  obtained  during  the  con¬ 
duct  of  the  funding  assessments  pro¬ 
vided  for  in  §  225.7(g)  and  any  other 
information  available  to  FNS  upon 
which  determinations  as  to  actual  pro¬ 
gram  size  may  be  made. 

(d)  For  sponsors  which  operate 
under  a  continuous  school  calendar, 
the  Secretary  shall  make  available 
Program  funds  by  Letter  of  Credit  to 
the  State  agencies  to  make  advance 
payments  to  sponsors  in  an  amount 
equal  to  the  amount  needed  by  the 
State  agencies  to  make  advance  Pro¬ 
gram  payments  and  advance  adminis¬ 
trative  costs  payments  to  such  spon¬ 
sors,  as  set  forth  in  the  State’s  ap¬ 
proved  Program  management  and  ad¬ 
ministration  plan,  on  the  first  day  of 
the  month  prior  to  the  month  during 
which  the  food  service  will  be  conduct¬ 
ed. 

(e)  The  Secretary  shall  make  availa¬ 
ble  any  remaining  Program  funds  due, 
no  later  than  45  days  following  receipt 
of  valid  claims  from  sponsors  by  the 
State  agency.  Any  funds  advanced  to  a 
State  agency  for  which  valid  claims 
have  not  been  established  within  180 
days  after  the  sponsor’s  operation 
shall  be  deducted  from  the  next 
monthly  payment  to  the  State. 

(f)  Program  funds  shall  be  used  by 
State  agencies  to  make  Program  pay¬ 
ments  to  sponsors  in  connection  with 
meals  served  to  children  in  accordance 
with  the  provisions  of  this  part. 

(g)  Each  State  agency  shall  release 
to  FNS  any  Program  funds  which  it 
determines  are  unobligated  as  of  Sep¬ 
tember  30  of  each  fiscal  year.  Release 
of  funds  by  the  State  agency  shall  be 
made  as  soon  as  practicable,  but  in  no 
event  later  than  30  calendar  days  fol¬ 
lowing  demand  by  FNS,  and  shall  be 
accomplished  by  an  adjustment  in  the 
State  agency's  Letter  of  Credit. 

(h)  The  State  agency  may  use  in  car¬ 
rying  out  special  developmental  pro¬ 
jects  an  amount  up  to  1  percent  of 
Program  payments  made  in  any  fiscal 
year:  Provided,  however.  That  such 
projects  have  been  included  in  the 
State’s  Program  management  and  ad¬ 
ministration  plan  and  have  been  ap¬ 
proved  in  writing  by  FNS. 

(i)  By  April  15  of  each  fiscal  year, 
the  Secretary  shall  make  available  by 
Letter  of  Credit  to  each  State  agency 
an  additional  amount  equal  to  1  per¬ 
cent  of  Program  funds  estimated  to  be 
needed  by  the  State  agency  for  Pro¬ 
gram  payments  in  the  State’s  ap¬ 
proved  Program  management  and  ad¬ 
ministration  plan  and  any  amend¬ 
ments  thereto  for  the  current  fiscal 
year.  These  funds  shall  be  used  solely 
to  enable  State  or  Local  health  depart¬ 
ments  of  other  governmental  agencies 
charged  with  health  inspection  func- 


RULES  AND  REGULATIONS 

tions,  to  carry  out  health  inspections 
and  meal  quality  tests:  Provided,  how¬ 
ever,  That,  if  such  agencies  cannot 
perform  such  inspections  or  tests,  the 
State  agency  may  use  such  funds;  to 
contract  with  an  independent  agency 
to  conduct  either  the  inspection  or  the 
meal  quality  tests,  or  both.  An  adjust¬ 
ment  may  be  made  in  the  amount  pro¬ 
vided  for  in  this  paragraph  based  on 
the  evaluation  required  in  §  225.7(e)  if 
such  an  adjustment  is  warranted.  Pro¬ 
gram  funds  so  provided  but  not  ex¬ 
pended  or  obligated  shall  be  returned 
to  the  Department  by  September  30  of 
the  same  fiscal  year. 

Subport  C — Sponsor  Provisions 

§  225.9  Requirements  for  participation. 

(а)  No  applicant  sponsor  shall  be  eli¬ 
gible  to  participate  in  the  Program 
unless  it: 

(1)  Demonstrates  financial  and  ad¬ 
ministrative  capability  for  Program 
operations  and  accepts  final  financial 
and  administrative  responsibility  for 
total  Program  operations  at  all  sites  at 
which  it  proposes  to  conduct  a  food 
service: 

(2)  Has  not  been  seriously  deficient 
in  operating  the  Program  in  prior 
years: 

(3)  Will  conduct  a  regularly  sched¬ 
uled  food  service  for  children  from 
areas  in  which  poor  economic  condi¬ 
tions  exist  or  qualifies  as  a  camp; 

(4)  Has  adequate  supervisory  and 
operational  personnel  for  overall  mon¬ 
itoring  and  management  of  each  site, 
including  adequate  personnel  to  visit 
all  sites  at  least  once  in  the  first  week 
of  operation  under  the  Program,  to 
promptly  take  such  actions  as  are  nec¬ 
essary  to  correct  deficiencies  found  at 
the  time  of  the  initial  visit,  to  review 
food  service  operations  at  every  site  at 
least  once  during  the  first  four  weeks 
of  Program  operations,  and  thereafter 
to  maintain  a  reasonable  level  of  site 
monitoring.  During  these  visits  and  re¬ 
views  a  monitoring  form  developed  by 
the  State  agency  shall  be  completed 
by  the  monitor; 

(5)  Provides  an  ongoing  year-round 
service  to  the  community  which  it  pro¬ 
poses  to  serve  under  the  Program 
except  as  provided  for  in  §  225.4(i); 

(б)  Certifies  that  all  sites  have  been 
visited  and  have  the  capability  and  the 
facilities  for  the  meal  service  planned 
for  the  number  of  children  anticipated 
to  be  served: 

(7)  Is  a  public  or  private  nonprofit 

entity; 

(8)  If  not  a  camp,  provides  documen¬ 
tation  that  its  food  service  will  serve 
children  from  an  area  in  which  poor 
economic  conditions  exist.  If  a  camp, 
certifies  that  it  will  collect  family-size 
and  income  information  to  support  its 
Claim  for  Reimbursement;  and 

(9)  If  a  summer  school,  is  open  to 
serve  children  in  addition  to  those  en- 
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rolled  in  the  accredited  school  pro¬ 
gram  or  is  a  school  serving  children 
outside  of  the  summer  school  hours. 

(b)  Applicant  sponsors  shall  make 
written  application  to  the  State 
agency  for  participation  in  the  Pro¬ 
gram  as  sponsors.  Such  application 
shall  be  made  on  a  timely  basis  in  ac¬ 
cordance  with  the  requirements  of 
§  225. 5(i). 

(c)  Each  applicant  sponsor  shall 
submit,  as  part  of  the  application,  a 
site  information  sheet,  as  developed  by 
the  State  agency,  for  each  site  where  a 
food  service  operation  is  proposed. 

(d)  Applications  shall  include  infor¬ 
mation  in  sufficient  detail  to  enable 
the  State  agency  to  determine  wheth¬ 
er  the  applicant  sponsor  meets  the  cri¬ 
teria  for  participation  in  the  Program 
as  set  forth  in  paragraph  (a)  of  this 
section  and  the  extent  of  Program 
payments  needed,  including  requests 
for  advance  payments  and  start-up 
payments,  if  applicable,  and  adminis¬ 
trative  and  operating  budget,  staffing 
and  monitoring  plan. 

(e)  Each  applicant  sponsor  shall 
submit  to  the  State  agency,  as  part  of 
the  application  for  participation,  a 
complete  administrative  budget  for 
State  agency  review  and  approval.  The 
budget  shall  contain  the  projected  ad¬ 
ministrative  expenses  which  a  sponsor 
expects  to  incur  during  the  operation 
of  the  Program,  and  shall  include  in¬ 
formation  in  sufficient  detail  to  enable 
the  State  agency  to  assess  the  spon¬ 
sor’s  ability  to  operate  under  the  Pro¬ 
gram,  within  its  estimated  reimburse¬ 
ment.  A  sponsor’s  approved  adminis¬ 
trative  budget  shall  be  subject  to  sub¬ 
sequent  review  by  the  State  agency  for 
adjustments  in  projected  administra¬ 
tive  costs. 

(f)  Each  applicant  sponsor  shall 
submit  to  the  State  agency,  along  with 
its  application,  a  plan  for  and  a  synop¬ 
sis  of  its  invitation  to  bid  for  food  serv¬ 
ice,  if  a  bid  is  required  under  §225.11, 
and  a  copy  of  its  letter  of  engagement 
with  a  certified  public  accountant  or 
an  independent  State  or  local  govern¬ 
ment  accountant  if  required  under 
paragraph  (k)  of  this  section.  In  addi¬ 
tion,  the  selected  accountant  shall 
within  the  first  two  weeks  of  operation 
under  the  Program,  submit  a  copy  of 
the  management  letter  to  the  sponsor 
and  to  the  State  agency. 

(g)  Each  applicant  sponsor,  except  a 
camp,  shall  submit,  along  with  its  site 
information  sheet,  documentation  sup¬ 
porting  the  eligibility  of  each  site  as 
serving  an  area  in  which  poor  econom¬ 
ic  conditions  exist.  For  those  sites  at 
which  applicant  sponsors  will  serve 
children  of  migrant  workers,  the  docu¬ 
mentation  requirement  may  be  met  by 
providing  the  State  agency  with  data 
from  an  organization  determined  by 
the  State  agency  to  be  a  migrant  orga¬ 
nization,  which  supports  eligibility  for 
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those  children  as  a  group.  When  a 
sponsor  proposes  to  serve  a  site  which 
it  served  in  the  previous  year,  docu¬ 
mentation  from  the  previous  year  may 
be  used  to  support  the  eligibility  of 
the  site.  Therefore,  for  such  sites  ap¬ 
plicant  sponsors  shall  only  be  required 
to  obtain  new  documentation  every 
other  year.  Camps  shall  submit  to  the 
State  agency,  prior  to  filing  their 
Claims  for  Reimbursement  for  each 
session  or  at  such  time  as  specified  by 
the  State  agency,  family-size  and 
income  information  which  documents 
the  number  of  children  enrolled  in 
each  session  whose  family  incomes 
meet  the  eligibility  requirements  for 
free  or  reduced  price  school  meals. 

(h)  Sponsors  approved  for  participa¬ 
tion  in  the  Program  shall  enter  into 
written  agreements  with  the  State 
agency,  or  in  those  States  in  which 
FNSRO  administers  the  Program, 
sponsors  shall  enter  into  written 
agreements  with  the  Department. 
Such  agreements  shall  provide  that 
the  sponsor  shall: 

(1)  Operate  a  nonprofit  food  service 
during  any  period  from  May  through 
September  for  children  on  school  va¬ 
cation  or  at  some  other  time  or  times 
during  the  year  for  children  on  school 
vacation  under  a  continuous  school 
calendar  system: 

(2)  Serve  meals  which  meet  the  re¬ 
quirements  and  provisions  set  forth  in 
§  225.10  during  a  period  designated  as 
the  meal  service  period  by  the  sponsor, 
and  serve  the  same  meals  to  all  chil¬ 
dren: 

(3)  Serve  meals  without  cost  to  all 
children,  except  that  camps  may 
charge  for  meals  served  to  children 
who  are  not  eligible  for  free  or  re¬ 
duced  price  school  meals; 

(4)  Issue  a  policy  statement  in  ac¬ 
cordance  with  §  225.17; 

(5)  Hold  training  sessions  for  its  ad¬ 
ministrative  and  site  personnel  with 
regard  to  Program  duties  and  allow  no 
site  to  operate  until  site  personnel 
have  attended  such  training  sessions. 
Training  of  site  personnel,  at  a  mini¬ 
mum,  shall  include:  Purpose  of  the 
Program,  site  eligibility,  recordkeep¬ 
ing,  site  operations,  meal  pattern  re¬ 
quirements,  and  duties  of  a  monitor. 
Each  sponsor  shall  ensure  that  its  ad¬ 
ministrative  personnel  attend  State 
agency  training  provided  to  sponsors 
under  §  225.5(n)  and  sponsors  shall 
provide  training  throughout  the 
summer  to  ensure  that  administrative 
and  site  personnel  are  thoroughly 
knowledgeable  in  all  requisite  areas  of 
Program  administration  and  operation 
and  are  provided  with  sufficient  infor¬ 
mation  to  enable  them  to  carry  out 
their  Program  responsibilities; 

(6)  Provide  for  an  audit  under  any 
Program  agreement  for  which  it  may 
receive  over  $50,000  in  Program  pay¬ 
ments,  as  outlined  in  §  225. 9(k); 


(7)  Claim  reimbursement  only  for 
the  type  or  types  of  meals  specified  in 
the  agreement  and  served  without 
charge  to  children  at  approved  sites 
during  the  approved  meal  service 
period;  except  that  camps  shall  claim 
reimbursement  only  for  the  type  or 
types  of  meals  specified  in  the  agree¬ 
ment  and  served  without  charge  to 
children  who  are  eligible  for  free  or  re¬ 
duced  price  school  meals.  No  perma¬ 
nent  changes  may  be  made  in  the  time 
of  any  meal  service  period  until  such 
changes  are  approved  by  the  State 
agency; 

(8)  Submit  Claims  for  Reimburse¬ 
ment  in  accordance  with  procedures 
established  by  the  State  agency,  and 
those  stated  in  §  225.13(a); 

(9)  Maintain,  in  the  storage,  prepa¬ 
ration  and  service  of  food,  proper  sani¬ 
tation  and  health  standards  in  con¬ 
formance  with  all  applicable  State  and 
local  laws  and  regulations; 

(10)  Purchase,  in  as  large  quantities 
as  may  be  efficiently  utilized  in  the 
Program,  foods  designated  as  plentiful 
by  the  State  agency  or  the  Depart¬ 
ment; 

(11)  Accept  and  use,  in  as  large 
quantities  as  may  be  efficiently  uti¬ 
lized  in  the  Program,  such  foods  as 
may  be  offered  as  a  donation  by  the 
Department; 

(12)  Have  access  to  facilities  neces¬ 
sary  for  storing,  preparing,  and  serv¬ 
ing  food; 

(13)  Maintain  a  financial  manage¬ 
ment  system  as  prescribed  by  the 
State  agency; 

(14)  Maintain  on  file  documentation 
of  site  visits  in  accordance  with  para¬ 
graph  (a)(4)  of  this  section; 

(15)  Upon  request,  make  all  accounts 
and  records  pertaining  to  the  Program 
available  to  State,  Federal,  or  other 
authorized  officials  for  audit  or  ad¬ 
ministrative  review,  at  a  reasonable 
time  and  place.  Such  records  shall  be 
retained  for  a  period  of  3  years  after 
the  end  of  the  fiscal  year  to  which 
they  pertain,  except  that,  if  audit  find¬ 
ings  have  not  been  resolved,  the  rec¬ 
ords  shall  be  retained  beyond  the  3- 
year  period  as  long  as  required  for  the 
resolution  of  any  issues  raised  by  the 
audit;  and 

(16)  Maintain  children  on  site  while 
meals  are  consumed. 

(i)  In  addition  to  the  provisions  de¬ 
scribed  in  paragraph  (h)  of  this  sec¬ 
tion,  State  agencies  may  require  an 
agreement  between  the  State  agency 
and  the  sponsor  to  provide  that  the 
sponsor  shall  establish  a  special  ac¬ 
count  with  a  State  or  Federally  in¬ 
sured  bank  for  the  deposit  of  Program 
payments  for  operating  costs  payable 
to  the  sponsor  by  the  State.  The  spe¬ 
cial  account  agreement  must  specify 
that  any  disbursement  of  monies  from 
the  account  must  be  authorized  by 
both  the  sponsor  and  the  food  service 


management  company.  The  special  ac¬ 
count  agreement  may  contain  other 
terms  as  are  agreed  to  by  both  sponsor 
and  food  service  management  compa¬ 
ny:  Provided,  however.  That  such 
terms  are  not  inconsistent  with  the 
terms  of  the  contract  between  the 
sponsor  and  the  food  service  manage¬ 
ment  company.  A  copy  of  the  special 
account  agreement  shall  be  submitted 
to  the  State  agency  and  another  copy 
maintained  on  file  by  the  sponsor.  Any 
charges  made  by  the  bank  for  the  ac¬ 
count  described  in  this  section  shall  be 
considered  an  allowable  sponsor  ad¬ 
ministrative  cost. 

(j)  Upon  notification  of  their  approv¬ 
al,  sponsors  selected  for  participation 
in  the  Program  shall  submit  evidence 
to  the  State  agency  that  they  have  ad¬ 
vised  the  appropriate  health  depart¬ 
ment  of  their  intention  to  provide  a 
food  service  during  a  specific  period  at 
specific  sites.  Such  evidence  shall  be  in 
the  form  of  a  letter  to  the  health  de¬ 
partment. 

(k)  Each  sponsor  whose  total  Pro¬ 
gram  payments  under  any  program 
agreement  are  expected  to  exceed 
$50,000  shall  have  an  audit  conducted 
of  its  Program  claims  and  the  support¬ 
ing  documentation  for  those  claims  by 
an  independent  certified  public  ac¬ 
countant  or  an  independent  State  or 
local  government  accountant  and  shall 
submit  to  the  State  agency  a  copy  of 
the  letter  of  engagement  with  the  ac¬ 
counting  firm  or  individual  which  is  to 
conduct  the  audit.  The  sponsor’s  final 
Claim  for  Reimbursement  under  the 
agreement  shall  not  be  eligible  for 
payment  until  the  audit  has  been  com¬ 
pleted  and  the  results  have  been  re¬ 
viewed  by  the  State  agency.  The  cost 
of  the  audit  may  be  considered  an  ad¬ 
ministrative  cost.  All  such  audits  shall 
be  subject  to  review  by  the  Depart¬ 
ment. 

(l)  Sponsors  shall  not  claim  reim¬ 
bursement  under  Parts  210,  215,  220, 
or  226  of  this  chapter,  or  any  other 
federally  funded  program  for  meals 
served  under  the  Program. 

(m)  Each  sponsor  shall,  to  the  maxi¬ 
mum  extent  feasible,  utilize  either  its 
own  food  service  facilities,  or  obtain 
meals  from  a  school  food  service  facili¬ 
ty.  If  the  sponsor  obtains  meals  from  a 
school  food  service  facility  the  applica¬ 
ble  requirements  of  this  part  shall  be 
embodied  in  a  written  agreement  be¬ 
tween  the  sponsor  and  the  school. 

(n)  Sponsors  shall  operate  the  food 
service  in  accordance  with  the  provi¬ 
sions  of  this  part  and  any  instructions 
and  handbooks  issued  by  FNS  under 
this  part  or  issued  by  the  State  agency 
which  are  not  inconsistent  with  the 
provisions  of  this  part. 

§  225.10  Food  service  requirements. 

(a)  Except  as  otherwise  provided  in 
this  section  and  any  appendices  to  this 
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part,  each  meal  served  in  the  Program 
shall  contain,  as  a  minimum,  the  indi¬ 
cated  food  components: 

(1)A  breakfast  shall  contain: 

(1)  One-half  pint  (1  cup)  of  milk  as  a 
beverage  or  on  cereal  or  used  in  part 
for  each  purpose, 

(ii)  One-half  cup  serving  of  fruit  or 
vegetable,  or  both,  or  full-strength 
fruit  or  vegetable  juice,  and 

(iii)  One  slice  of  whole-grain  or  en¬ 
riched  bread;  or  an  equivalent  quanti¬ 
ty  of  cornbread,  biscuits,  rolls,  muf¬ 
fins,  etc.,  made  of  whole-grain  or  en¬ 
riched  meal  or  flour;  or  %  cup 
(volume)  or  1  ounce  (weight),  which¬ 
ever  is  less,  of  whole-grain  or  enriched 
or  fortified  cereal,  or  an  equivalent 
quantity  of  any  combination  of  these 
foods. 

(2)  A  lunch  or  supper  shall  contain: 

(i)  One-half  pint  (1  cup)  of  milk  as  a 
beverage, 

(ii)  Two  ounces  (edible  portion  as 
served)  of  cooked  lean  meat,  poultry, 
or  fish;  or  2  ounces  of  cheese;  or  one 
egg;  or  M>  cup  of  cooked  dry  beans  or 
peas;  or  4  tablespoons  of  peanut 
butter;  or  an  equivalent  quantity  of 
any  combination  of  the  above-listed 
foods.  To  be  counted  in  meeting  this 
requirement,  these  foods  must  be 
served  as  a  main  dish  or  in  a  main  dish 
and  one  other  menu  item. 

(iii)  A  three-fourths  cup  serving  con¬ 
sisting  of  two  or  more  vegetables  or 
fruit,  or  both.  Full-strength  vegetable 
or  fruit  juice  may  be  counted  to  meet 
not  more  than  one-fourth  cup  of  this 
requirement, 

(iv)  One  slice  of  whole-grain  or  en¬ 
riched  bread,  or  an  equivalent  quanti¬ 
ty  of  cornbread,  biscuits,  rolls,  muf¬ 
fins,  etc.,  made  of  whole-grain  or  en¬ 
riched  meal  or  flour. 

(3)  Supplemental  food  shall  contain 
two  of  the  folic  .ving  four  components: 

(i)  One-half  pint  (1  cup)  of  milk, 

(ii)  One  ounce  of  meat  or  meat  alter¬ 
nate, 

(iii)  Six  fluid  ounces  of  full-strength 
fruit  or  vegetable  juice  (juices  shall 
not  be  served  when  milk  is  served)  or 
three-quarters  of  a  cup  of  fruit  or 
vegetable, 

(iv)  One  slice  of  whole-grain  or  en¬ 
riched  bread,  or  an  equivalent  quanti¬ 
ty  of  cornbread,  biscuits,  rolls,  muf¬ 
fins,  etc.,  made  of  whole-grain  or  en¬ 
riched  meal  or  flour;  or  three-fourths 
cup  (volume)  or  one  ounce  (weight), 
whichever  is  less,  of  whole-grain  or  en¬ 
riched  or  fortified  cereal,  or  an  equiva¬ 
lent  quantity  of  any  combination  of 
these  foods. 

(b)  The  quantities  of  food  specified 
in  subparagraphs  (1)  and  (2)  of  para¬ 
graph  (a)  of  this  section  are  approxi¬ 
mate  amounts  of  food  to  serve  10  to  12 
year-old  boys  and  girls.  Greater  or 
lesser  amounts  of  these  foods  may  be 
served  if  participating  children  are 
older  or  younger  and  if  the  sponsor 
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can  demonstrate  to  the  satisfaction  of 
the  State  agency  that  it  has  the  capa¬ 
bility  of  controlling  portion  size  so  as 
to  ensure  that  variations  in  portion 
size  are  in  accordance  with  the  age 
levels  of  the  children  served. 

(c)  if  emergency  conditions  prevent  a 
sponsor  normally  having  a  supply  of 
milk  from  temporarily  obtaining  deliv¬ 
ery,  the  State  agency  may  approve  the 
service  of  breakfast,  lunches,  suppers, 
or  supplemental  food  without  milk 
during  the  emergency  period. 

(d)  The  inability  of  a  sponsor  to 
obtain  a  supply  of  milk  on  a  continu¬ 
ing  basis  shall  not  bar  it  from  partici¬ 
pation  in  the  Program.  In  such  cases 
the  State  agency  may  approve  the 
service  of  meals  without  milk:  Pro¬ 
vided,  That  an  equivalent  amount  of 
canned,  whole  dry,  or  nonfat  dry  milk 
is  used  in  the  preparation  of  the  com¬ 
ponents  of  all  meals.  In  addition,  the 
State  agency  may  approve  the  use  of 
nonfat  dry  milk  in  meals  served  to 
children  participating  in  activities 
which  make  the  service  of  fluid  milk 
impracticable,  and  in  locations  which 
are  unable  to  obtain  fluid  milk.  Such 
authorization  shall  stipulate  that 
nonfat  dry  milk  be  reconstituted  at 
normal  dilution  and  under  sanitary 
conditions  consistent  with  State  and 
local  health  regulations. 

(e)  In  American  Samoa,  Guam, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  the  Trust  Territory  of 
the  Pacific  Islands  and  the  Northern 
Mariana  Islands,  the  following  vari¬ 
ations  from  the  meal  requirements  are 
authorized:  A  serving  of  a  starchy 
vegetable,  such  as  ufi,  tanniers,  yams, 
plaintains,  sweet  potatoes,  or  a  serving 
of  enriched  rice  or  enriched  or  whole- 
grain  cereal  products  such  as  macaro¬ 
ni,  dumplings  or  noodles  may  be  sub¬ 
stituted  for  th£  bread  requirement. 

(f)  Substitutions  may  be  made  by 
sponsors  in  paragraph  (a)  of  this  sec¬ 
tion  if  individual  participating  chil¬ 
dren  are  unable,  because  of  medical  or 
other  special  dietary  needs,  to  con¬ 
sume  such  food.  Such  substitutions 
shall  be  made  only  w  hen  supported  by 
a  statement  from  a  recognized  medical 
authority  which  includes  recommend¬ 
ed  alternate  foods.  Such  statements 
shall  be  kept  on  file  by  the  sponsor. 

(g)  FNS  may  approve  variations  in 
the  food  components  of  the  meals  on 
an  experimental  or  a  continuing  basis 
for  any  sponsor  where  there  is  evi¬ 
dence  that  such  variations  are  nutri¬ 
tionally  sound  and  are  necessary  to 
meet  ethnic,  religious,  economic,  or 
physical  needs. 

(h)  Sponsors  approved  to  serve  chil¬ 
dren  under  1  year  of  age  shall  be  re¬ 
quired  to  comply  with  the  applicable 
meal  patterns  contained  in  the  Child 
Care  Food  Program  regulations  (7 
CFR  Part  226). 
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§225.11  Food  service  management  compa¬ 
nies. 

(a)  Any  sponsor  may  contract  with  a 
food  service  management  company  for 
the  preparation  of  unitized  meals, 
with  or  without  milk.  Sponsors  may, 
prior  to  issuance  of  bids,  submit  in 
writing  to  the  State  agency,  requests 
for  exceptions  to  unitizing  certain 
components  of  a  meal.  Such  requests 
shall  include  sufficient  reasons  for  the 
State  agency  to  determine  that  the  ex¬ 
ception  is  necessary  to  effectively 
meet  the  meal  requirements  of  this 
part.  Each  State  agency  shall  notify 
the  sponsor  in  writing  of  its  determi¬ 
nation  in  a  timely  manner.  Any  spon¬ 
sor  may  contract  with  a  food  service 
management  company  to  operate  its 
entire  food  service:  Provided,  however. 
That  a  sponsor  that  so  employs  a  food 
service  management  company  shall 
remain  responsible  for  assuring  that 
the  food  service  operation  is  in  com- 
formity  with  its  agreement  with  the 
State  agency  and  all  applicable  provi¬ 
sions  of  this  part.  Sponsors  may  con¬ 
tract  only  with  food  service  manage¬ 
ment  companies  registered  with  the 
State  in  which  the  sponsor  will  oper¬ 
ate,  as  provided  for  under  §  225.5(t), 
except  that  food  service  management 
companies  which  have  exclusive  con¬ 
tracts  with  a  school  shall  be  exempted 
from  all  food  service  management 
company  registration  and  competitive 
bid  requirements  under  this  part.  This 
exception  does  not  relieve  schools  of 
the  responsibility  to  insure  that  nor¬ 
mally  accepted  bidding  procedures  are 
adhered  to  before  contracting  with  a 
food  service  management  company.  A 
food  service  management  company  en¬ 
tering  into  a  contract  with  a  sponsor 
under  the  Program  shall  not  subcon¬ 
tract  for  the  total  meal,  with  or  with¬ 
out  milk,  or  for  the  assembly  of  the 
meal.  Any  sponsor  entering  into  a  con¬ 
tract  with  a  food  service  management 
company  shall  use  the  standard  form 
of  contract  established  by  its  State 
agency.  For  sponsors  which  are  public 
institutions,  sponsors  desiring  to  con¬ 
tract  only  for  the  management  of  the 
Program,  and  sponsors  whose  contract 
with  a  food  service  management  com¬ 
pany  will  not  exceed  $10,000  this  may 
be  their  existing  or  usual  form  of 
contrct  if  such  form  of  contract  has 
been  submitted  to  and  approved  by 
the  State  agency.  In  any  event,  spon¬ 
sors  shall  adhere  to  the  procurement 
standards  set  forth  in  §  225.15.  Each 
proposed  additional  provision  to  the 
established  form  of  contract  shall  be 
submitted  to  the  State  agency  for  ap¬ 
proval. 

(1)  In  the  absence  of  any  State  or 
local  law,  sponsors  whose  proposed 
contracts  are  subject  to  competitive 
bidding  procedure  shall,  at  a  mini¬ 
mum,  ensure  that: 
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(1)  All  proposed  contracts  shall  be 
publicly  announced  at  least  once,  not 
less  than  14  calendar  days  prior  to  the 
opening  of  bids,  and  the  announce¬ 
ment  shall  include  the  time  and  place 
of  the  bid  opening; 

(ii)  The  bids  shall  be  publicly 
opened;  and 

(iii)  The  State  agency  is  notified  at 
least  14  calendar  days  prior  to  the 
opening  of  the  bids,  of  the  time  and 
place  of  the  bid  opening. 

(2)  In  addition,  sponsor  shall,  at  a 
minimum,  when  advertising  for  bids 
adhere  to  the  following  requirements: 

(i)  The  invitation  to  bid  shall  not 
specify  a  minimum  price; 

(ii)  The  invitation  to  bid  shall  con¬ 
tain  a  cycle  menu  approved  by  the 
State  agency  upon  which  the  bid  shall 
be  based; 

(iii)  The  invitation  to  bid  shall  con¬ 
tain  food  specifications  and  meal  qual¬ 
ity  standards  approved  by  the  State 
agency  upon  which  the  bid  shall  be 
based; 

(iv)  The  invitation  to  bid  shall  not 
specify  special  meal  requirements  to 
meet  ethnic  or  religious  needs  unless 
such  special  requirements  are  neces¬ 
sary  to  meet  the  needs  of  the  children 
to  be  served; 

(v)  Neither  the  invitation  to  bid  nor 
the  contract  shall  provide  for  loans  or 
any  other  monetary  benefit  or  term  or 
condition  to  be  made  to  sponsors  by 
food  service  management  companies; 

(vi)  Nonfood  items  shall  be  excluded 
from  the  invitation  to  bid,  except 
where  such  items  are  essential  to  the 
conduct  of  the  food  service; 

(vii)  A  copy  of  the  food  service  man¬ 
agement  company  registration  deter¬ 
mination  issued  by  the  State  agency 
shall  be  submitted  by  the  food  service 
management  company  with  each  bid; 

(viii)  Sponsors  shall  submit  to  the 
State  agency  copies  of  all  bids  received 
and  the  reason  for  selecting  the  food 
service  management  company  chosen; 

(ix)  All  bids  totaling  $100,000  or 
more  shall  be  submitted  to  the  State 
agency  for  approval  before  acceptance. 
All  bids  in  an  amount  which  exceeds 
the  lowest  bid  shall  be  submitted  to 
the  State  agency  for  approval  before 
acceptance.  State  agencies  shall  re¬ 
spond  to  a  request  for  approval  within 
5  working  days  of  receipt. 

(b)  Copies  of  all  contracts  between 
sponsors  and  food  service  management 
companies,  along  with  a  certification 
of  independent  price  determination, 
shall  be  submitted  to  the  State  agency 
prior  to  the  beginning  of  Program  op¬ 
erations. 

(c)  Each  food  service  management 
company  which  submits  a  bid  over 
$100,000  shall  obtain  a  bid  bond  in  an 
amount  not  less  than  five  (5)  percent 
nor  more  than  ten  (10)  percent,  as  de¬ 
termined  by  the  sponsor,  of  the  value 
of  the  contract  for  which  the  bid  is 
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made.  A  copy  of  the  bid  bond  shall  ac¬ 
company  each  bid. 

(d)  Each  food  service  management 
company  which  enters  into  a  food 
service  contract  for  over  $100,000  with 
a  sponsor  shall  obtain  a  performance 
bond  in  an  amount  not  less  than  ten 
(10)  percent  nor  more  than  twenty- 
five  (25)  percent  of  the  value  of  the 
contract  as  determined  by  the  State 
agency.  Any  food  service  management 
company  which  enters  into  more  than 
one  contract  with  any  one  sponsor 
shall  obtain  a  performance  bond  cov¬ 
ering  all  contracts  if  the  aggregate 
amount  of  such  contracts  exceeds 
$100,000.  Sponsors  shall  require  the 
food  service  management  company  to 
furnish  a  copy  of  the  bond  within  ten 
days  of  the  awarding  of  the  contract. 

(e)  Food  service  management  compa¬ 
nies  shall  obtain  bid  bonds  and  per¬ 
formance  bonds  only  from  surety  com¬ 
panies  listed  in  the  current  Depart¬ 
ment  of  the  Treasury  Circular  570. 

(f)  Failure  by  a  sponsor  to  comply 
with  the  provisions  of  this  section 
shall  be  sufficient  grounds  for  the 
State  agency  to  terminate  participa¬ 
tion  by  the  sponsor  in  accordance  with 
§  225.18(b). 

§225.12  Program  payments. 

(a)  Program  payments  shall  be  made 
to  sponsors  only  after  execution  of 
and  in  accordance  with  the  terms  of 
the  agreement  with  the  State  agency 
or  the  Department.  No  Program  pay¬ 
ments  shall  be  made  for  meals  served 
at  a  site  before  the  sponsor  has  re¬ 
ceived  written  notification  of  approval 
for  the  site  from  the  State  agency. 

(b)  Reimbursement  shall  be  made  to 
camps  only  for  meals  served  to  chil¬ 
dren  whose  eligibility  is  documented 
on  the  basis  of  family  size  and  income 
information.  Any  nonresidential  camp 
reduced  to  less  than  four  meals  per 
day  under  §225.5(j)(l)  shall  continue 
to  receive  reimbursement  for  only 
those  meals  served  to  children  eligible 
for  free  or  reduced  priced  school 
meals. 

(c)  Sponsors  which  have  executed  an 
agreement  may,  at  the  descretion  of 
the  State  agency,  receive  start-up  pay¬ 
ments  not  earlier  than  2  months 
before  beginning  food  service  oper¬ 
ations.  Start-up  payments  shall  not 
exceed  20  percent  of  the  amount  esti¬ 
mated  by  the  State  agency  to  be 
needed  by  a  sponsor  to  administer  the 
Program  in  accordance  with  the  spon¬ 
sor’s  approved  administrative  budget, 
as  provided  for  under  §  225.9(e).  Start¬ 
up  payments  shall  be  deducted  from 
the  first  advance  payment  made  to  a 
sponsor  for  allowable  administrative 
costs. 

(d)  Payments  to  all  sponsors  for  ad¬ 
ministrative  costs  shall  equal  the  full 
amount  of  administrative  costs  as  ap¬ 
proved  in  the  sponsor’s  budget  by  the 


REGISTER,  VOL.  44,  NO.  1— TUESDAY,  JANUARY 


State  agency  except  that  a  sponsor’s 
administrative  budget  shall  be  subject 
to  subsequent  review  by  the  State 
agency  for  adjustments  in  projected 
administrative  costs  if  the  sponsor’s 
level  of  site  participation  or  the 
number  of  meals  served  to  eligible 
children  changes  significantly:  Pro¬ 
vided,  however,  That  a  sponsor  shall 
not  receive  payment  for  administrative 
costs  in  excess  of  its  actual  expendi¬ 
tures  for  approved  administrative 
costs  or  the  per  meal  administrative 
rates  by  type  as  set  forth  in  §  225.8(c) 
for  meals  actually  served  to  eligible 
children,  whichever  is  less. 

(e)  Payment  to  a  sponsor  for  operat¬ 
ing  costs  shall  not  exceed  92.75  cents 
for  each  lunch  or  supper,  51.50  cents 
for  a  breakfast  and  24.25  cents  for  sup¬ 
plemental  food:  Provided,  however. 
That  the  total  Program  payments  paid 
to  a  sponsor  for  operating  costs  do  not 
exceed  the  lesser  of: 

(1)  The  above  rates  times  the  meals 
by  type  actually  served  to  eligible  chil¬ 
dren  during  the  Program  operation,  or 

(2)  The  actual  operating  costs. 

(f)  Sponsors  shall  maintain  accurate 
records  to  justify  the  operating  costs 
and  administrative  costs  claimed. 
Sponsors  who  wish  to  claim  only  for 
the  costs  of  obtaining  food  shall  main¬ 
tain  accurate  records  to  justify  their 
food  costs.  In  no  instance  shall  Pro¬ 
gram  payments  for  the  costs  of  obtain¬ 
ing  food  exceed  the  per  meal  operat¬ 
ing  costs  payment  rates. 

(g)  Sponsors  shall  plan  for  and  pre¬ 
pare  or  order  meals  on  the  basis  of 
participation  trends,  with  the  objec¬ 
tive  of  providing  only  one  meal  per 
child  at  each  meal  service.  Records  of 
participation  and  of  preparation  or  or¬ 
dering  of  meals  shall  be  maintained  to 
demonstrate  positive  action  toward 
this  objective.  In  recognition  of  the 
fluctuation  in  participation  levels 
which  makes  it  difficult  to  precisely 
estimate  the  number  of  meals  needed 
and  to  reduce  the  resultant  waste,  any 
excess  meals  that  are  prepared  or  or¬ 
dered  may  be  served  to  children  and 
may  be  claimed  for  reimbursement 
unless  the  State  agency  determines 
that  the  sponsor  has  failed  to  plan  and 
prepare  or  order  meals  with  the  objec¬ 
tive  of  providing  only  one  meal  per 
child  at  each  meal  service.  In  monitor¬ 
ing  the  number  of  meals  served  at  a 
site,  the  State  agency  shall  withhold 
reimbursement  for  those  meals  served 
to  children  which  exceed  the  number 
of  children  being  served  by  the  site 
when  the  State  agency  determines 
that  the  sponsor  has  not  complied 
with  the  provisions  of  this  paragraph. 

§  225.13  Program  payment  procedures. 

(a)  To  be  reimbursed  under  this 
part,  each  sponsor  shall  submit  Claims 
for  Reimbursement  to  the  State 
agency  monthly  by  the  10th  calendar 


2,  1979 


day  following  the  period  of  operations 
covered  by  the  Claim.  Claims  may  be 
submitted  more  frequently  at  the  dis¬ 
cretion  of  the  State  agency.  Sponsors 
whose  final  period  of  operation  is  less 
than  10  calendar  days  in  duration 
shall  submit  a  combined  Claim  cover¬ 
ing  the  final  period  and  the  period  im¬ 
mediately  preceding  the  final  period. 
The  State  agency  shall  not  be  respon¬ 
sible  for  acting  upon  any  Claim  for 
Reimbursement  which  is  not  received 
by  the  State  agency  within  30  calen¬ 
dar  days  after  the  close  of  the  spon¬ 
sor’s  food  service  operations,  except 
where  the  State  agency  determines 
that  the  Claim  has  been  filed  late  be¬ 
cause  of  circumstances  beyond  the 
control  of  the  sponsor.  Appropriate 
payments  may  then  be  made  if  the 
Claim  submitted  by  the  sponsor  is 
valid. 

(b)  Claims  for  Reimbursement  shall 
include  data  in  sufficient  detail  to  jus¬ 
tify  the  reimbursement  claimed  and  to 
enable  the  State  agency  to  provide  the 
required  information  for  Program  re¬ 
ports.  In  submitting  a  Claim  for  Reim¬ 
bursement,  in  addition  to  the  certifica¬ 
tion  requirements  set  for  the  in 
§  225. 5(v),  each  sponsor  shall  certify 
that  records  are  available  to  support 
the  Claim. 

(c)  Not  later  than  June  1,  July  15, 
and  August  15  of  each  fiscal  year,  or  in 
the  case  of  sponsors  which  operate 
under  a  continuous  school  calendar, 
the  first  day  of  each  month  of  oper¬ 
ation,  the  State  agency  shall  forward 
advance  operating  costs  payments  to 
each  sponsor  if  a  request  for  such  pay¬ 
ment  was  received  from  the  sponsor 
no  later  than  30  calendar  days  prior  to 
the  date  for  each  such  payment:  Pro¬ 
vided,  however.  That  the  State  agency 
shall  not  release  the  second  month's 
advance  operating  costs  payment  to 
any  sponsor  which  has  not  certified 
that  it  has  held  training  sessions  for 
its  own  personnel,  including  site  per¬ 
sonnel,  with  regard  to  Program  duties 
and  responsibilities:  And  provided,  fur¬ 
ther,  That  no  advance  operating  costs 
payment  shall  be  made  for  any  month 
in  which  the  sponsor  will  serve  meals 
under  the  Program  for  less  than  10 
calendar  days.  Requests  by  sponsors 
for  advance  operating  costs  payments 
received  less  than  30  calendar  days 
preceding  the  applicable  payment  date 
shall  be  paid  by  the  State  agency 
within  30  calendar  days  of  receipt. 

(d)  Each  month's  advance  operating 
costs  payment  to  any  sponsor  shall  be 
in  an  amount  equal  to:  (1)  The  total 
operating  costs  payment  for  meals 
served  by  such  sponsor  in  the  same 
calendar  month  of  the  preceding  cal¬ 
endar  year,  or  (2)  50  percent  of  the 
amount  determined  by  the  State 
agency  to  be  needed  by  the  sponsor 
for  meals,  if  the  sponsor  contracts 
with  a  food  service  management  com- 
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pany  or  (3)  65  percent  of  the  amount 
determined  by  the  State  agency  to  be 
needed  by  the  sponsor  for  meals  for 
that  month,  if  the  sponsor  prepares  its 
own  meals,  which  ever  amount  is 
greater:  Provided,  however.  That  the 
advance  operating  costs  payment  may 
not  exceed  the  total  amount  estimated 
by  the  State  agency  to  be  needed  by 
the  sponsor  for  meals  to  be  served  in 
the  month  for  which  the  advance  op¬ 
erating  costs  payment  is  made. 

(e)  Not  later  than  June  1  and  July  15 
of  each  fiscal  year,  or  in  the  case  of 
sponsors  which  operate  under  a  con¬ 
tinuous  school  calendar,  the  first  day 
of  each  month  of  operation,  the  State 
agency  shall  forward  advance  adminis¬ 
trative  costs  payments  to  each  sponsor 
if  a  request  for  such  payment  was  re¬ 
ceived  from  the  sponsor  no  later  than 
30  calendar  days  prior  to  the  date  for 
each  such  payment:  Provided,  howev¬ 
er,  That  (1)  the  State  agency  shall  not 
release  the  second  month’s  advance 
administrative  cost  payment  to  any 
sponsor  until  the  sponsor  has  certified 
that  it  is  operating  the  number  of  sites 
for  which  the  administrative  budget 
was  approved,  and  that  there  has  been 
no  significant  change  in  its  projected 
administrative  costs  since  approval  of 
the  administrative  budget,  (2)  no  ad¬ 
vance  administrative  costs  payment 
shall  be  made  for  any  month  in  which 
the  sponsor  will  operate  under  the 
Program  for  less  than  10  calendar 
days,  and  (3)  in  the  case  of  a  sponsor 
that  operates  less  than  10  calendar 
days  in  June  but  at  least  10  calendar 
days  in  August,  the  second  month’s 
advance  administrative  costs  payment 
shall  be  made  on  August  15.  Requests 
by  sponsors  for  advance  administrative 
costs  payments  received  less  than  30 
calendar  days  preceding  the  applicable 
payment  date  shall  be  paid  by  the 
State  agency  within  30  calendar  days 
of  receipt. 

(f)  Each  sponsor’s  first  month’s  ad¬ 
vance  administrative  costs  payment 
shall  be  in  an  amount  equal  to  one 
third  of  the  amount  established  by  the 
State  agency  to  be  needed  by  the 
sponsor  to  administer  the  Program. 
Each  sponsor’s  second  month’s  ad¬ 
vance  administrative  costs  payment 
shall  be  in  an  amount  equal  to  one- 
third  of  the  amount  established  by  the 
State  agency  to  be  needed  by  the 
sponsor  to  administer  the  Program.  In 
the  case  of  sponsors  which  will  oper¬ 
ate  10  calendar  days  o~  more  in  only 
one  month  and  thereby  will  qualify 
for  only  one  advance  administrative 
costs  payment  the  State  agency  shall 
provide  an  advance  administrative 
costs  payment  of  no  less  than  one-half 
and  no  more  than  two-thirds  of  the 
amount  established  by  the  State 
agency  to  be  needed  by  the  sponsor  as 
indicated  in  its  approved  administra¬ 
tive  budget.  The  State  agency  shall 
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forward  any  remaining  payment  due 
to  a  sponsor  no  later  than  45  calendar 
days  following  receipt  of  valid  claims: 
Provided,  however ,  That  the  State 
agency  shall  not  pay  any  sponsor  for  is 
final  claim  until  the  sponsor  has  certi¬ 
fied  that  it  did  operate  all  sites  ap¬ 
proved  in  the  administrative  budget 
and  that  there  has  been  no  significant 
change  in  the  projected  administrative 
costs  since  the  preceding  claim  or.  in 
the  case  of  sponsors  which  will  receive 
only  one  month’s  advance,  that  there 
has  been  no  significant  change  in  the 
projected  administrative  costs  since 
payment  of  the  inititial  advance  ad¬ 
ministrative  costs  payments.  The  total 
Program  payment  paid  to  a  sponsor 
for  administrative  costs  shall  not 
exceed  the  lesser  of:  (1)  Actual  ex¬ 
penditures  incurred  for  administrative 
costs  or  (2)  the  per  meal  administra¬ 
tive  rates  contained  in  §225.8(0  times 
meals  by  type  served  to  eligible  chil¬ 
dren. 

(g)  The  sum  of  any  advance  operat¬ 
ing  costs  payment  and  any  advance  ad¬ 
ministrative  costs  payment  to  a  spon¬ 
sor  for  one  month  shall  not  exceed 
$40,000:  Provided,  however.  That  a 
State  agency  may  make  advance  pay¬ 
ments  totalling  more  than  $40,000  to  a 
sponsor  for  a  given  month  if  the  State 
determines  that  a  larger  payment  is 
necessary  for  the  effective  operation 
of  the  Program  and  the  sponsor  dem¬ 
onstrates  sufficient  administrative  and 
management  capability  to  justify  a 
larger  payment. 

(h)  Any  prior  Program  payment 
which  is  under  dispute  or  which  is 
part  of  a  demand  for  recovery  under 
§  225.14(a)  or  §  225.14(d)  shall  be  de¬ 
ducted  from  any  advance  operating 
costs  payment  or  advance  administra¬ 
tive  costs  payment. 

(i)  If  the  State  agency  has  reason  to 
believe  that  a  sponsor  will  not  be  able 
to  submit  a  valid  Claim  for  Reimburse¬ 
ment  covering  the  period  for  which 
advance  operating  costs  payments  and 
advance  administrative  costs  payments 
have  been  made  the  subsequent 
month’s  advance  operating  costs  pay¬ 
ment  and  advance  administrative  costs 
payment  shall  be  withheld  until  such 
time  as  the  State  agency  has  received 
a  valid  claim.  Sponsors  shall  repay  ad¬ 
vance  Program  payments  which  are 
not  subsequently  deducted  from  a 
valid  Claim  for  Reimbursement  upon 
demand  by  the  State  agency.  Any  in¬ 
terest  earned  by  a  sponsor  on  advance 
operating  costs  payments  and  advance 
administrative  costs  payments  shall  be 
returned  to  the  State  agency.  In 
States  where  FNSRO  administers  the 
Program,  such  interest  shall  be  re¬ 
turned  to  FNS. 

§  225.14  Claims  against  sponsors. 

(a)  State  agencies  shall  disallow  any 
portion  of  a  Claim  for  Reimbursement 
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and  Promptly  recover  any  Program 
payment  made  to  a  sponsor  that  was 
not  properly  payable  under  this  part. 
State  agencies  shall  use  their  own  pro¬ 
cedures  to  disallow  claims  and  recover 
overpayments  already  made.  This 
shall  include  court  actions,  where  ap¬ 
propriate.  However,  the  State  agency 
shall  notify  the  sponsor  of  the  reasons 
for  any  disallowance  or  demand,  and 
allow  the  sponsor  full  opportunity  to 
submit  evidence  on  appeal  as  provided 
for  in  §225.5(w).  If,  in  the  determina¬ 
tion  of  FNS,  a  State  agency  has  acted 
in  conformity  with  the  provisions  of 
this  part  and  has  made  every  reason¬ 
able  effort  to  recover  any  overpay¬ 
ment,  the  State  agency  shall  not  be 
liable  for  failure  to  collect  an  overpay¬ 
ment. 

(b)  The  State  agency  shall  maintain 
all  records  pertaining  to  action  taken 
under  this  section.  Such  records  shall 
be  retained  for  a  period  of  three  years 
after  the  date  of  the  submission  of  the 
final  Financial  Status  Report,  except 
that,  if  audit  findings  have  not  been 
resolved,  the  records  shall  be  retained 
beyond  the  three-year  period  as  long 
as  required  for  the  resolution  of  any 
issues  raised  in  the  audit. 

(c)  The  amounts  recovered  by  the 
Slate  agency  from  sponsors  may  be 
utilized,  first,  to  make  Program  pay¬ 
ments  to  sponsors  for  the  period  for 
which  the  funds  were  initially  availa¬ 
ble,  and  second,  to  repay  any  State 
funds  expended  in  the  payment  of 
Claims  for  Reimbursement  under  the 
Program  not  otherwise  repaid.  Any 
amounts  recovered  which  are  not  so 
utilized  shall  be  returned  to  FNS  in  ac¬ 
cordance  with  the  requirements  of 
this  part. 

(d)  When  a  State  agency  disallows  a 
Claim  for  Reimbursement  or  a  portion 
of  a  claim,  or  makes  a  demand  for 
refund  of  an  alleged  overpayment,  it 
shall  notify  the  sponsor  of  the  reasons 
for  such  disallowance  or  demand,  and 
the  sponsor  shall  have  full  opportuni¬ 
ty  to  submit  evidence  as  provided  for 
in  §  225. 5(w)  or  to  resubmit  a  claim  for 
any  amount  disallowed  or  demanded. 

(e)  If  a  State  agency  has  reason  to 
believe  that  a  sponsor  or  food  service 
management  company  has  engaged  in 
unlawful  acts  with  respect  to  Program 
operations,  evidence  found  in  audits, 
investigations  or  other  review's  shall  be 
a  basis  for  non-payment  of  Claims  for 
Reimbursement. 

Subpart  D — Miscellaneous  Provisions 

§  225.15  Procurement  provisions. 

(a)  This  section  provides  standards 
for  use  by  sponsors  in  establishing 
procedures  for  the  procurement  of 
food,  supplies,  goods,  and  other  serv¬ 
ices  with  Program  payments.  These 
standards  are  furnished  to  insure  that 
such  goods  and  services  are  obtained 
in  an  effective  manner  and  in  compli¬ 


ance  with  the  provisions  of  applicable 
Federal  law’s  and  Executive  Orders. 

(b)  The  Standards  contained  in  this 
section  do  not  relieve  the  sponsor  of 
the  contractual  responsibilities  arising 
under  its  contracts.  The  sponsor  is  the 
responsible  authority,  without  re¬ 
course  to  the  State  agency  and  the  De¬ 
partment  regarding  the  settlement 
and  satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  under  the 
Program.  This  includes  but  is  not  lim¬ 
ited  to:  disputes,  claims,  protests  of 
award,  source  evaluation  or  other  mat¬ 
ters  of  a  contractual  nature.  Matters 
concerning  violation  of  law  are  to  be 
referred  to  such  local.  State,  or  Feder¬ 
al  authorities  as  may  have  proper  ju¬ 
risdiction. 

(c)  Sponsors  may  use  their  own  pro¬ 
curement  regulations  which  reflect  ap¬ 
plicable  State  and  local  law,  rules  and 
regulations:  Provided,  That  procure¬ 
ments  made  with  Program  payments 
adhere  to  the  provisions  outlined  in 
the  Office  of  Management  and  Budget 
Circulars  A-102  and  A-110  and  to  the 
standards  set  forth  as  follow's: 

(1)  The  sponsor  shall  maintain  a 
code  or  standards  of  conduct  which 
shall  govern  the  performance  of  its  of¬ 
ficers,  employees,  or  agents  in  con¬ 
tracting  with  and  expending  Program 
payments.  The  officers,  employees,  or 
agents,  of  a  sponsor  shall  neither  solic¬ 
it  nor  accept  gratuities,  favors,  or  any¬ 
thing  of  monetary  value  from  contrac¬ 
tors  or  potential  contractors  on  their 
owm  behalf  or  for  others.  To  the 
extent  permissible  by  State  or  local 
laws,  rules  or  regulations,  such  stand¬ 
ards  shall  provide  for  penalties,  sanc¬ 
tions,  or  other  disciplinary  actions  to 
be  applied  for  violations  of  such  stand¬ 
ards  by  either  the  sponsor's  officers, 
employees,  or  agents,  or  by  contrac¬ 
tors  or  their  agents. 

(2)  All  procurement  transactions,  re¬ 
gardless  of  whether  negotiated  or  ad¬ 
vertised  and  without  regard  to  dollar 
value,  shall  be  conducted  in  a  manner 
so  as  to  provide  maximum  open  and 
free  competition.  The  sponsor  shall  be 
alert  to  organizational  conflicts  of  in¬ 
terest  or  non-competitive  practices 
among  contractors  which  may  restrict 
or  eliminate  competition  or  otherwise 
restrain  trade. 

(3)  All  sponsors  shall  establish  pro¬ 
curement  procedures  which  provide 
for,  as  a  minimum,  the  following  pro¬ 
cedural  requirements: 

(i)  Proposed  procurement  actions 
shall  be  reviewed  by  sponsor’s  officials 
to  avoid  purchasing  unnecessary  or 
duplicative  items.  Where  appropriate, 
an  analysis  shall  be  made  of  lease  and 
purchase  alternatives  to  determine 
which  would  be  the  most  economical, 
practical  procurement. 

(ii)  Invitations  for  bids  or  requests 
for  proposals  shall  be  based  upon  a 


clear  and  accurate  description  of  the 
technical  requirements  for  the  materi¬ 
al.  product,  or  service  to  be  procured: 
Such  description  shall  not,  in  competi¬ 
tive  procurements,  contain  features 
which  unduly  restrict  competition. 
“Brand  name  or  equal”  description 
may  be  used  as  a  means  to  define  the 
performance  or  other  salient  require¬ 
ments  of  a  procurement,  and.  when  so 
used,  the  specific  features  of  the  name 
brand  which  must  be  met  by  offerors 
should  be  clearly  specu^d. 

(iii)  Positive  efforts  shall  be  made  by 
the  sponsors  to  utilize  small  business 
and  minority  owned  business  as 
sources  of  supplies  and  services.  Such 
efforts  should  allow  these  sources  the 
maximum  feasible  opportunity  to  com¬ 
pete  for  contracts  to  be  performed  uti¬ 
lizing  Program  payments. 

(iv)  The  type  of  procuring  instru¬ 
ments  used  (i.e.,  fixed  price  contracts, 
cost  reimbursable  contracts,  purchase 
orders,  incentive  contracts,  etc.),  shall 
be  appropriate  for  the  particular  pro¬ 
curement  and  for  promoting  the  best 
interest  of  the  program.  The  “cost- 
plus-a  percentage-of-cost”  method  of 
contracting  shall  not  be  used. 

(v)  Formal  advertising,  with  ade¬ 
quate  purchase  description,  sealed 
bids,  and  public  openings  shall  be  the 
required  method  of  procurement 
unless  negotiation  pursuant  to  para¬ 
graph  (c)(3)(vi)  of  this  section  is  neces¬ 
sary  to  accomplish  sound  procure¬ 
ment.  However,  procurements  of 
$10,000  or  less  need  not  be  so  adver¬ 
tised  unless  otherwise  required  by 
State  or  local  law  or  regulations. 
Where  such  advertised  bids  are  ob¬ 
tained  the  awards  shall  be  made  to  the 
responsible  bidder  w'hose  bid  is  respon¬ 
sive  to  the  invitation  and  is  most  ad¬ 
vantageous  to  the  sponsor,  price  and 
other  factors  considered.  (Factors  such 
as  discounts,  transportation  costs  and 
taxes  may  be  considered  in  determin¬ 
ing  the  lowest  bid.)  Invitations  for  bids 
shall  clearly  set  forth  all  requirements 
which  the  bidder  must  fulfill  in  order 
for  his  bid  to  be  evaluated  by  the 
sponsor.  Any  or  all  bids  may  be  reject¬ 
ed  when  it  is  in  the  sponsor’s  interest 
to  do  so,  and  such  rejections  are  in  ac¬ 
cordance  with  applicable  State  and 
local  law,  rules,  and  regulations. 

(vi)  Procurements  may  be  negotiated 
if  it  is  impracticable  and  unfeasible  to 
use  formal  advertising.  Generally,  pro¬ 
curements  may  be  negotiated  by  the 
sponsor  if: 

(a)  The  public  exigency  will  not 
permit  the  delay  incident  to  advertis¬ 
ing:  or 

(b)  The  material  or  service  to  be  pro¬ 
cured  is  available  from  only  one 
person  or  firm:  (All  contemplated  sole 
source  procurements  where  the  aggre¬ 
gate  expenditure  is  expected  to  exceed 
$5,000  shall  be  referred  to  the  State 
agency  for  prior  approval):  or 
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(c)  The  aggregate  amount  involved 
does  not  exceed  $10,000;  or 

( d )  The  contract  is  for  personal  or 
professional  services,  or  for  any  service 
to  be  rendered  by  a  university,  college 
or  other  educational  institutions;  or 

(e)  No  acceptable  bids  have  been  re¬ 
ceived  after  formal  advertising;  or 

(/)  The  purchases  are  for  highly  per¬ 
ishable  materials,  for  materials  or 
services  where  the  prices  are  estab¬ 
lished  by  law,  if  procured  at  the  lowest 
applicable  price  for  technical  items  or 
equipment  requiring  standardization 
and  interchangeability  of  parts  with 
existing  equipment  for  experimental, 
developmental  or  research  work,  for 
supplies  purchased  for  authorized 
resale,  and  for  technical  or  specialized 
supplies  requiring  substantial  initial 
investment  for  manufacture;  or 

(fir)  Otherwise  authorized  by  law, 
rules,  or  regulations.  Notwithstanding' 
the  existence  of  circumstances  justify¬ 
ing  negotiation,  competition  shall  be 
obtained  to  the  maximum  extent  prac¬ 
ticable. 

(vii)  Contracts  shall  be  made  only 
with  responsible  contractors  who  pos¬ 
sess  the  potential  ability  to  perform 
successfully  under  the  terms  and  con¬ 
ditions  of  a  proposed  procurement. 
Consideration  shall  be  given  to  such 
matters  as  contractor  integrity,  record 
of  past  performance,  financial  and 
technical  resources,  or  accessibility  to 
other  necessary  resources. 

(viii)  Procurement  records  or  files 
for  purchases  in  amounts  in  excess  of 
$10,000  shall  provide  at  least  the  fol¬ 
lowing  pertinent  information:  Justifi¬ 
cation  for  the  use  of  negotiation  in 
lieu  of  advertising,  contractor  selec¬ 
tion,  and  the  basis  for  the  cost  or  price 
negotiated. 

(ix)  A  system  for  contract  adminis¬ 
tration  shall  be  maintained  to  assure 
contractual  conformance  with  terms, 
conditions,  and  specifications  of  the 
contract  or  order,  and  to  assure  ade¬ 
quate  and  timely  follow-up  of  all  pur¬ 
chases. 

(d)  The  sponsor  shall  include,  in  ad¬ 
dition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts  and  subcon¬ 
tracts: 

(1)  Contracts  shall  contain  contrac¬ 
tual  provisions  or  conditions*  which 
will  allow  for  administrative,  contrac¬ 
tual,  or  legal  remedies  in  instances 
where  contractors  violate  or  breach 
contract  terms,  and  provide  for  such 
sanctions  and  penalties  as  may  be  ap¬ 
propriate. 

(2)  All  contracts  in  amounts  which 
are  in  excess  of  $10,000,  shall  contain 
suitable  provisions  for  termination  by 
the  sponsor,  including  the  manner  by 
which  it  will  be  effected  and  the  basis 
for  settlement.  In  addition,  such  con¬ 
tracts  shall  describe  conditions  under 
which  the  contract  may  be  terminated 
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for  default  as  well  as  conditions  where 
the  contract  may  be  terminated  be¬ 
cause  of  circumstances  beyond  the 
control  of  the  contractor. 

(3)  All  contracts  awarded  by  spon¬ 
sors  and  their  contractors  or  subcon¬ 
tractors  having  a  value  of  more  than 
$10,000  shall  contain  a  provision  re¬ 
quiring  compliance  with  Executive 
Order  11246,  entitled  “Equal  Employ¬ 
ment  Opportunity”,  as  amended  by 
Executive  Order  11375,  and  as  supple¬ 
mented  in  Department  of  Labor  regu¬ 
lations  (41  CFR  Part  60). 

(4)  Where  applicable,  all  contracts 
awarded  by  sponsors  in  excess  of 
$2,500,  which  involve  the  employment 
of  mechanics  or  laborers  shall  include 
a  provision  for  compliance  with  sec¬ 
tions  103  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
327-330)  as  supplemented  by  Depart¬ 
ment  of  Labor  regulations  (29  CFR 
Part  5).  Under  section  103  of  the  Act, 
each  contractor  shall  be  required  to 
compute  the  wages  of  every  mechanic 
and  laborer  on  the  basis  of  a  standard 
work  day  of  8  hours  and  a  standard 
work  week  of  40  hours.  Work  in  excess 
of  the  standard  workday  or  work-week 
is  permissible:  Provided,  That  the 
worker  is  compensated  at  a  rate  of  not 
less  than  lVfe  times  the  basic  rate  of 
pay  for  all  hours  worked  in  excess  of  8 
hours  in  any  calendar  day  or  40  hours 
in  the  work  week. 

(5)  Contracts  or  agreements,  the 
principal  purpose  of  which  is  to  create, 
develop,  or  improve  products,  process¬ 
es  or  methods,  or  for  exploration  into 
fields  which  directly  concern  public 
health,  safety,  or  welfare,  or  contracts 
in  the  field  of  science  or  technology  in 
which  there  has  been  little  significant 
experience  outside  of  work  funded  by 
Federal  assistance,  shall  contain  a 
notice  to  the  effect  that  matters  re¬ 
garding  rights  to  inventions,  and  mate¬ 
rials  generated  under  the  contract  or 
agreement  are  subject  to  the  regula¬ 
tions  issued  by  the  Department  and 
the  sponsor.  The  contractor  shall  be 
advised  as  to  the  source  of  additional 
information  regarding  these  matters. 

(6)  All  negotiated  contracts  (except 
those  of  $10,000  or  less)  awarded  by 
sponsors  shall  include  a  provision  to 
the  effect  that  the  State  agency,  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to 
any  books,  documents,  papers,  and  rec¬ 
ords  of  the  contractor  which  are  di¬ 
rectly  pertinent  to  a  specific  program 
for  the  purpose  of  making  audits,  ex¬ 
aminations,  excerpts,  and  transcrip¬ 
tions. 

(7)  Contracts  and  subcontracts  of 
amounts  in  excess  of  $100,000  shall 
contain  a  provision  which  requires  the 
recipient  to  agree  to  comply  with  all 
applicable  standards,  orders,  or  regula¬ 
tions  issued  pursuant  to  the  Clean  Air 
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Act  of  1970.  Violations  shall  be  report¬ 
ed  to  the  State  agency  and  the  Re¬ 
gional  Office  of  the  Environmental 
Protection  Agency. 

§  225.16  Prohibitions. 

(a)  The  value  ef  benefits  and  assist¬ 
ance  available  under  the  Program 
shall  not  be  considered  as  income  or 
resources  of  recipients  and  their  fami¬ 
lies  for  any  purpose  under  Federal, 
State  or  local  laws,  including,  but  not 
limited  to,  laws  relating  to  taxation, 
welfare,  and  public  assistance  pro¬ 
grams. 

(b)  Expenditure  of  funds  from  State 
and  local  sources  for  the  maintenance 
of  food  programs  for  children  shall 
not  be  diminished  as  a  result  of  funds 
received  under  the  Act  and  a  certifica¬ 
tion  to  this  effect  shall  become  part  of 
the  agreement  provided  for  in 
§  225.3(c). 

§  225.17  Free  Meal  Policy. 

(a)  The  State  agency  shall  require 
each  applicant  sponsor  to  develop,  at 
the  time  the  applicant  sponsor  applies 
for  Program  participation,  a  written 
policy  statement  concerning  free 
meals  to  be  used  uniformly  at  all  sites 
under  its  jurisdiction  as  required  in 
this  section.  Applicant  sponsors  shall 
not  be  approved  for  participation 
unless  the  free  meal  policy  statement 
has  been  approved. 

(b)  A  sponsor  which  serves  all  meals 
free  to  attending  children  shall  devel¬ 
op  a  policy  statement  which  consists 
of  an  assurance  to  the  State  agency 
that  all  children  are  served  the  same 
meals  at  no  separate  charge,  regard¬ 
less  of  race,  color,  handicap,  or  nation¬ 
al  origin,  and  that  there  is  no  discrimi¬ 
nation  in  the  course  of  the  food  serv¬ 
ice. 

-  (c)  A  camp  which  serves  meals  at  no 
separate  charge  to  attending  children 
shall  develop  a  policy  statement  which 
consists  of  an  assurance  to  the  State 
agency  that  all  children  are  served  the 
same  meals  at  no  separate  charge,  re¬ 
gardless  of  race,  color,  or  national 
origin  and  that  there  is  no  discrimina¬ 
tion  in  the  course  of  the  food  service. 

(d)  A  camp  which  charges  separately 
for  meals  shall  develop  a  policy  state¬ 
ment  for  determining  eligibility  for 
free  meals  which  shall  include  the  fol¬ 
lowing: 

( 1 )  The  specific  criteria  to  be  used  in 
determining  eligibility  for  free  meals. 
The  camp’s  standards  of  eligibility 
shall  be  in  conformity  with  the  State’s 
family-size  and  income  standards  for 
free  and  reduced  price  school  meals. 

(2)  A  description  of  the  method  or 
methods  to  be  used  in  accepting  appli¬ 
cations  from  families  for  free  meals. 

(3)  A  description  of  the  method  or 
methods  to  be  used  to  collect  pay¬ 
ments  from  those  children  paying  the 
full  price  of  the  meal  which  will  pro- 
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tect  the  anonymity  of  the  children  re¬ 
ceiving  a  free  meal. 

(4)  An  assurance  that  the  camp  will 
establish  a  hearing  procedure  which 
provides:  (i)  A  simple,  publicly  an¬ 
nounced  method  for  a  family  to  make 
an  oral  or  written  request  for  a  hear¬ 
ing:  (ii)  an  opportunity  for  the  family 
to  be  assisted  or  represented  by  an  at¬ 
torney  or  other  person  in  presenting 
its  appeal:  (iii)  an  opportunity  to  ex¬ 
amine,  prior  to  and  during  the  hear¬ 
ing.  the  documents  and  records  pre¬ 
sented  to  support  the  decision  under 
appeal:  (iv)  that  the  hearing  shall  be 
held  with  reasonable  promptness  and 
convenience  to  the  family  and  that 
adequate  notice  shall  be  given  to  the 
family  as  to  the  time  and  place  of  the 
heaiing;  (v)  an  opportunity  for  the 
family  to  present  oral  or  documentary 
evidence  and  agreements  supporting 
its  position  without  undue  interfer¬ 
ence:  (vi)  an  opportunity  for  the 
family  to  question  or  refute  any  testi¬ 
mony  or  other  evidence  and  to  con¬ 
front  and  cross-examine  any  adverse 
witnesses:  (vii)  that  the  hearing  shall 
be  conducted  and  the  decision  made 
by  a  hearing  official  who  did  not  par¬ 
ticipate  in  making  the  decision  under 
appeal:  (viii)  that  the  decision  of  the 
hearing  official  shall  be  based  on  the 
oral  and  documentary  evidence  pre¬ 
sented  at  the  hearing  and  made  a  part 
of  the  hearing  record:  (ix)  that  the 
family  and  any  designated  representa¬ 
tives  shall  be  notified  in  writing  of  the 
decision  of  the  hearing  official;  (x) 
that  a  written  record  shall  be  prepared 
with  respect  to  each  hearing,  which 
shall  include  the  decision  under 
appeal,  any  documentary  evidence  and 
a  summary  of  any  oral  testimony  pre¬ 
sented  at  the  hearing,  the  decision  of 
the  hearing  official,  including  the  rea¬ 
sons  therefor,  and  a  copy  of  the  notifi¬ 
cation  to  the  family  of  the  decision  of 
the  hearing  official;  and  (xi)  that  such 
written  record  of  each  hearing  shall  be 
preserved  for  a  period  of  three  years 
and  shall  be  available  for  examination 
by  the  family  or  its  representatives  at 
any  reasonable  time  and  place  during 
such  period. 

(5)  An  assurance  that  there  will  be 
no  identification  of  free  meal  recipi¬ 
ents  and  no  discrimination  against  any 
child  on  the  basis  of  race,  color,  handi¬ 
cap,  or  national  origin. 

(e)  The  hearing  procedure  pre¬ 
scribed  under  paragraph  (d)(4)  of  this 
section  shall  be  followed  when  a  camp 
challenges  the  eligibility  of  any  child 
for  a  free  meal.  During  the  pendency 
of  the  challenge,  the  child  shall  con¬ 
tinue  to  receive  the  free  meal  to  which 
he  is  entitled  under  the  eligibility 
standards  announced  by  the  camp 
based  upon  the  information  supplied 
in  the  application  made  by  the  family. 

(f)  Each  sponsor  shall  make  availa¬ 
ble  on  an  annual  basis  to  the  informa¬ 


tion  media  serving  the  area  from 
which  the  sponsor  draws  its  attend¬ 
ance  a  public  release  announcing  the 
availability  of  free  meals  to  children. 
Each  camp  shall  make  available  on  an 
annual  basis  to  all  participants  an  an¬ 
nouncement  of  the  availability  of  free 
meals  to  children  meeting  the  ap¬ 
proved  eligibility  criteria.  The  public 
announcement  must  also  state  that 
meals  are  available  to  all  children  in 
attendance  without  regard  to  race, 
color,  or  national  origin. 

§  225.18  Other  provisions. 

(a)  Grant  closeout  procedures.  Grant 
closeout  procedures  for  the  Program 
shall  be  in  accordance  with  Attach¬ 
ment  K  of  the  Office  of  Management 
and  Budget  Circular  A-110  (41  FR 
32016,  July  30,  1976),  or  Attachment  L 
of  the  Office  of  Management  and 
Budget  Circular  A-102  (42  FR  45828, 
September  12,  1977),  whichever  is  ap¬ 
plicable. 

(b)  Termination  for  cause.  The  De¬ 
partment  may  terminate  a  State  agen¬ 
cy’s  participation  in  the  Program  in 
whole,  or  in  part,  whenever  it  is  deter¬ 
mined  that  the  State  agency  has  failed 
to  comply  with  the  conditions  of  the 
Program.  The  Department  shall 
promptly  notify  the  State  agency  in 
writing  of  the  termination  and  reason 
for  the  termination,  together  with  the 
effective  date  and  shall  allow  the 
Siate  30  calendar  days  to  respond.  In 
instances  where  the  State  does  re¬ 
spond  the  Department  shall  inform 
the  State  of  its  final  determination  no 
later  than  30  calendar  days  after  the 
State  responds.  A  State  agency  shall 
terminate  a  sponsor’s  participation  in 
the  Program  by  written  notice  when¬ 
ever  it  is  determined  by  FNS  or  the 
State  agency  that  the  sponsor  has 
failed  to  comply  with  the  conditions  of 
the  Program.  When  participation  in 
the  Program  has  been  terminated  for 
cause,  any  funds  paid  to  the  State 
agency  or  a  sponsor  or  any  recoveries 
by  FNS  from  the  State  agency  or  by 
the  State  agency  from  a  sponsor  shall 
be  in  accordance  with  the  legal  rights 
and  liabilities  of  the  parties. 

(c)  Termination  for  convenience. 
The  Department  and  the  State  agency 
may  terminate  the  State  agency’s  par¬ 
ticipation  in  the  Program  in  whole,  or 
in  part,  when  both  parties  agree  that 
the  continuation  of  the  Program 
would  not  produce  beneficial  results 
commensurate  with  the  further  ex¬ 
penditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination  con¬ 
ditions,  including  the  effective  date 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  The 
State  agency  shall  not  incur  new  obli¬ 
gations  for  the  terminated  portion 
after  the  effective  date,  and  shall 
cancel  as  many  outstanding  obliga¬ 
tions,  as  possible.  The  Department 


shall  allow  full  credit  to  the  State 
agency  for  the  Federal  share  of  the 
noncancellable  obligations  properly  in¬ 
curred  by  the  State  agency  prior  to 
termination.  A  State  agency  may  ter¬ 
minate  a  sponsor’s  participation  in  ac¬ 
cordance  with  this  paragraph. 

(d)  State  requirements.  Nothing  con¬ 
tained  in  this  part  shall  prevent  a 
State  agency  from  imposing  additional 
operating  requirements  which  are  not 
inconsistent  with  the  provisions  of  this 
part:  Provided,  however.  That  such  ad¬ 
ditional  requirements  shall  not  deny 
the  Program  to  an  area  in  which  poor 
economic  conditions  ernst.  and  shall 
not  result  in  a  significant  number  of 
needy  children  not  having  access  to 
the  Program.  The  State  agency  shall, 
prior  to  imposing  any  additional  re¬ 
quirements,  receive  approval  from 
FNSRO. 

§225.19  Program  Information. 

Persons  desiring  information  con¬ 
cerning  the  Program  may  write  to  the 
appropriate  State  agency  or  Regional 
Office  of  FNS  as  indicated  below: 

(a)  In  the  States  of  Connecticut, 
Maine,  Massachusetts,  New  Hamp¬ 
shire,  Rhode  Island,  and  Vermont: 
New  England  Regional  Office,  FNS. 
U.S.  Department  of  Agriculture,  33 
North  Avenue,  Burlington.  Massachu¬ 
setts  01803. 

(b)  In  the  States  of  Delaware,  Dis¬ 
trict  of  Columbia,  Maryland.  New 
Jersey,  New  York,  Pennsylvania, 
Puerto  Rico,  Virginia,  Virgin  Islands, 
and  West  Virginia:  Mid- Atlantic  Re¬ 
gional  Office,  FNS,  U.S.  Department 
of  Agriculture,  One  Vahlsing  Center, 
Robbinsville,  New  Jersey  08691. 

(c)  In  the  States  of  Alabama,  Flor¬ 
ida,  Georgia,  Kentucky,  Mississippi. 
North  Carolina.  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office. 
FNS,  U.S.  Department  of  Agriculture, 
1100  Spring  Street,  NW„  Atlanta. 
Georgia  30309. 

(d)  In  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio  and  Wis¬ 
consin:  Midwest  Regional  Office,  FNS, 
U.S.  Department  of  Agriculture,  536 
South  Clark  Street,  Chicago,  Illinois 
60605. 

(e)  In  the  States  of  Colorado,  Iowa, 
Kansas,  Missouri,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Utah, 
and  Wyoming:  Mountain  Plains  Re¬ 
gional  Office,  FNS,  U.S.  Department 
of  Agriculture,  2420  West  26th 
Avenue,  Room  430D,  Denver,  Colorado 
80211. 

(f)  In  the  States  of  Arkansas,  Louisi¬ 
ana,  New  Mexico,  Oklahoma,  and 
Texas:  Southwest  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture, 
1100  Commerce  Street,  Room  5-C-30. 
Dallas,  Texas  75242. 

(g)  In  the  States  of  Alaska,  Ameri¬ 
can  Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  Trust 
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Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  and  Wash¬ 
ington:  Western  Regional  Office,  FNS, 
U.S.  Department  of  Agriculture,  550 
Kearny  Street,  Room  400,  San  Fran¬ 
cisco,  California  94108. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10.559) 

Note.— A  final  impact  analysis  statement 
has  been  prepared  and  can  be  obtained  by 
contacting  Jordan  Benderly,  Director,  Child 
Care  and  Summer  Programs  Division.  FNS, 
U.S.  Department  of  Agriculture,  Washing¬ 
ton,  D.C. 20250, (202) 447-9072. 

The  reporting  and/or  recordkeeping  re¬ 
quirements  contained  herein  have  been  ap¬ 
proved  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Federal  Re¬ 
ports  Act  of  1942. 

Dated:  December  28,  1978. 

Carol  Tucker  Foreman, 
Assistant  Secretary  for  Food 
and  Consumer  Services. 

IFR  Doc.  78-36365  Filed  12-29-78;  8:45  am] 


[3410-08-M] 

CHAPTER  IV— FEDERAL  CROP  INSUR¬ 
ANCE  CORPORATION,  DEPART¬ 
MENT  OF  AGRICULTURE 

[Arndt.  No.  97] 

PART  401— FEDERAL  CROP 
INSURANCE 

Subpart — Regulations  for  the  1969 
and  Succeeding  Crop  Years 

Flue  Cured  Tobacco  Poundage  Quota 
Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Flue  Cured  Tobacco  Poundage  Quota 
Endorsement  to  provide  that  the  flue 
cured  tobacco  support  price  for  the 
previous  crop  year  be  used  by  the  Fed¬ 
eral  Crop  Insurance  Corporation  to  es¬ 
tablish  the  amount  of  insurance, 
rather  than  the  current  crop  year  sup¬ 
port  price,  starting  with  the  1979  crop 
year. 

EFFECTIVE  DATE:  January  2,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  F.  Cole,  Secretary,  Federal 
Crop  Insurance  Corporation,  U.S. 
Department  of  Agriculture,  Wash¬ 
ington,  D.C.,  20250,  202-447-3325. 

SUPPLEMENTARY  INFORMATION: 
On  Monday,  August  28,  1978,  there 
was  published  in  the  Federal  Register 
(43  FR  38411)  a  notice  of  proposed 
rule  making  by  the  Federal  Crop  In¬ 
surance  Corporation  which  would 
amend  the  Flue  Cured  Tobacco 


Poundage  Quota  Endorsement  to  pro¬ 
vide  that  the  flue  cured  tobacco  sup¬ 
port  price  for  the  previous  crop  year 
be  used  to  established  the  amount  of 
insurance  rather  than  the  current 
crop  year’s  support  price. 

The  public  was  given  60  days  in 
which  to  submit  written  comments, 
data,  and  views  on  this  proposal.  One 
comment  was  received  from  the 
American  Farm  Bureau  Federation 
which  took  issue  with  the  Corpora¬ 
tion’s  determination  to  use  the  previ¬ 
ous  crop  year’s  support  price  in  com¬ 
puting  the  amount  of  insurance  cover¬ 
age.  The  Tobacco  Advisory  Committee 
of  the  American  Farm  Bureau  Feder¬ 
ation  recommended  to  the  Bureau 
that  it  oppose  the  proposed  regulation 
on  the  grounds  that,  according  to  the 
comments,  the  U.S.  Department  of  Ag¬ 
riculture  announces  the  average  level 
of  price  support  for  flue  cured  tobacco 
about  March  1,  with  the  final  support 
price  announced  before  harvest,  or 
about  the  first  week  in  July,  thus  af¬ 
fording  the  Corporation  enough  time 
to  determine  premium,  coverage,  and 
value. 

In  its  direct  reply  to  the  Bureau,  the 
Corporation  pointed  out  that,  al¬ 
though  the  preliminary  support  prices 
are  normally  announced  earlier,  the 
final  support  price  has  not  been  avail¬ 
able  usually  until  May.  The  insurance 
contract  provides  that  current  in¬ 
sureds  must  decide  by  January  or  Feb¬ 
ruary  whether  they  wish  to  continue 
their  insurance  for  the  next  crop  year. 
The  Corporation  is  presently  unable 
to  tell  producers  with  any  certainty 
what  level  of  dollar  protection  they 
will  have  until  the  final  support  prices 
are  announced.  The  same  difficulty 
exists  with  those  producers  who  do 
not  have  the  insurance,  but  who  are 
considering  getting  it.  The  final  sup¬ 
port  price  is  generally  announced  well 
past  the  final  date  for  accepting  appli¬ 
cations  for  insurance  for  a  particular 
crop  year.  In  either  case,  the  Corpora¬ 
tion  is  only  able  to  provide  prelimi¬ 
nary  support  price  quotation,  requir¬ 
ing  contractual  revision  when  the  final 
support  price  is  announced,  which  re¬ 
sults  in  an  unsatisfactory  method  both 
for  growers  and  the  Corporation. 

In  its  proposed  rule  published  on 
August  28,  1978  (43  FR  38411),  the 
Corporation  indicated  that  the  pro¬ 
posed  change  would  allow  it  to  disre¬ 
gard  the  bottom  four  leaves  of  flue 
cured  tobacco  (downstalk  tobacco)  in 
determining  the  production  to  count 
in  loss  adjustment  when  such  four 
leaves  are  not  harvested  due  to 
changes  in  the  flue  cured  tobacco 
poundage  quota  marketing  regulation 
revisions  by  the  Agricultural  Stabiliza¬ 
tion  and  Conservation  Service  (ASCS). 

The  Corporation,  after  reviewing 
this  portion  of  the  proposed  rule,  de¬ 
termined  that  further  explanation  was 


needed  to  clarify  the  relationship  be¬ 
tween  the  downstalk  tobacco  and  the 
change  from  current  to  previous  year  s 
support  price  usage. 

Under  the  provisions  of  the  ASCS 
flue  cured  tobacco  poundage  quota 
marketing  regulations,  producers  are 
allowed  a  20  percent  increase  in  acre¬ 
age  if  they  agree  not  to  harvest  the 
bottom  four  leaves,  thus  an  incentive 
for  keeping  the  downstalk  tobacco  off 
the  market.  Normally,  the  Corpora¬ 
tion  appraises  and  counts  all  unhar¬ 
vested  tobacco  in  determining  an  in¬ 
surance  loss.  In  order  to  encourage  the 
effort  to  keep  this  downstalk  tobacco 
off  the  market,  the  Corporation  has 
provided  that  these  bottom  four  leaves 
will  not  be  counted  in  determining  a 
loss  if  they  are  not  harvested.  The  use 
of  the  previous  year’s  support  price 
rather  than  the  current  year  some¬ 
what  compensates  the  Corporation  for 
disregarding  these  four  bottom  leaves 
in  such  cases. 

The  Corporation  appreciates  the 
comments  submitted  by  the  American 
Farm  Bureau  Federation  in  response 
to  the  notice  of  proposed  rule  making, 
and  after  giving  such  comments  care¬ 
ful  consideration,  has  determined  that 
in  view  of  the  need  to  provide  firm 
dollar  figures,  as  explained  above,  that 
the  proposed  rule  as  published  in  the 
Federal  Register  on  August  28,  1978 
(43  FR  38411),  will  remain  unchanged 
and  that  it  is  hereby  issued  as  a  final 
rule  effective  for  the  1979  and  suc¬ 
ceeding  crop  years. 

Final  Rule 

Accordingly,  under  the  authority 
contained  in  the  Federal  Crop  Insur¬ 
ance  Act,  as  amended  (7  U.S.C.  1501  et 
seq.),  the  Federal  Crop  Insurance  Cor¬ 
poration  hereby  amends,  effective 
with  the  1979  and  succeeding  crop 
years,  the  Flue  Cured  Tobacco  Pound¬ 
age  Quota  Endorsement  (7  CFR 
401.150)  as  appearing  in  the  Federal 
Register  on  December  10,  1976  (41  FR 
53969),  by  amending  such  regulations 
as  found  xin  7  CFR  401.150(4)(b)  to 
read  as  follows: 

§  401.150  The  Flue  Cured  Tobacco  Pound¬ 
age  Quota  Endorsement. 

***** 

(b) *  *  • 

4.  Applicable  poundage,  amount  of  insur¬ 
ance,  and  premium  for  a  unit*  *  * 

(b)  The  amount  of  insurance  for  a  unit 
shall  be  the  dollar  amount  determined  by 
multiplying  the  applicable  poundage  for  the 
unit  as  determined  in  subsection  (a)  or  (c)  of 
this  section  by  the  applicable  percentage  of 
guarantee  for  the  tobacco  farm  shown  on 
the  actuarial  table  for  this  purpose  and  the 
result  by  the  previous  year’s  flue  cured  to¬ 
bacco  support  price  per  pound  (rounded  to 
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the  nearest  cent)  less  3  cents  for  warehouse 
charges. 

•  *  •  *  * 

(Secs.  506  516,  52  Stat.  73,  as  amended,  77, 
as  amended  (7  U.S.C.  1506,  1516).) 

Effective  date:  January  2,  1979. 
Dated:  December  21,  1978. 

Peter  F.  Cole, 
Secretary,  Federal  Crop 
Insurance  Corporation. 

Dated:  December  21,  1978. 

James  D.  Deal, 
Manager. 

[FR  Doc.  78-36429  Filed  12-29-78;  8:45  am] 


[3410-02-M] 

CHAPTER  IX— AGRICULTURAL  MAR¬ 
KETING  SERVICE  (MARKETING 
AGREEMENTS  AND  ORDERS; 
FRUITS,  VEGETABLES,  NUTS),  DE¬ 
PARTMENT  OF  AGRICULTURE 

[Lemon  Reg.  179;  Lemon  Reg.  178,  Arndt.  11 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Limitation  of  Handling 

AGENCY:  Agricultural  Marketing 

Service,  USDA. 

ACTION:  Final  rule. 

'  SUMMARY:  This  action  establishes 
the  quantity  of  California-Arizona 
lemons  that  maybe  shipped  to  the 
fresh  market  during  the  period  Dec. 
31,  1978-Jan.  6,  1979,  and  increases  the 
quantity  of  such  lemons  that  may  be 
so  shipped  during  the  period  Decem¬ 
ber  24-30.  Such  action  is  needed  to 
provide  for  orderly  marketing  of  fresh 
lemons  for  the  periods  specified  due  to 
the  marketing  situation  confronting 
the  lemon  industry. 

DATES:  The  regulation  becomes  ef¬ 
fective  December  31,  1978,  and  the 
amendment  is  effective  for  the  period 
December  24-30,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  (202)  447-6393. 

SUPPLEMENTARY  INFORMATION: 
Findings.  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
910,  as  amended  (7  CFR  Part  910),  reg¬ 
ulating  the  handling  of  lemons  grown 
in  California  and  Arizona,  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  upon  the  basis  of 
the  recommendations  and  information 
submitted  by  the  Lemon  Administra¬ 
tive  Committee,  established  under  this 
marketing  order,  and  upon  other  in¬ 
formation,  it  is  found  that  the  limita¬ 


tion  of  handling  of  lemons,  as  hereaf¬ 
ter  provided,  will  tend  to  effectuate 
the  declared  policy  of  the  act.  This 
regulation  has  not  been  determined 
significant  under  the  USDA  criteria 
for  implementing  Executive  Order 
12044. 

The  committee  met  on  December  22, 

1978,  to  consider  supply  and  market 
conditions  and  other  factors  affecting 
the  need  for  regulation,  and  recom¬ 
mended  quantities  of  lemons  deemed 
advisable  to  be  handled  during  the 
specified  weeks.  The  committee  re¬ 
ports  the  demand  for  lemons  is  declin¬ 
ing. 

It  is  further  found  that  it  is  imprac¬ 
ticable  and  contrary  to  the  public  in¬ 
terest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and  post¬ 
pone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Reg¬ 
ister  (5  U.S.C.  553),  because  of  insuffi¬ 
cient  time  between  the  date  when  in¬ 
formation  became  available  upon 
which  this  regulation  and  amendment 
are  based  and  the  effective  date  neces¬ 
sary  to  effectuate  the  declared  policy 
of  the  act.  Interested  persons  were 
given  an  opportunity  to  submit  infor¬ 
mation  and  views  on  the  regulation  at 
an  open  meeting,  and  the  amendment 
relieves  restrictions  on  the  handling  of 
lemons.  It  is  necessary  to  effectuate 
the  declared  purposes  of  the  act  to 
make  these  regulatory  provisions  ef¬ 
fective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

§910.479  Lemon  Regulation  179. 

Order,  (a)  The  quantity  of  lemons 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period  De¬ 
cember  31,  1978,  through  January  6, 

1979,  is  established  at  185,000  cartons. 

(b)  As  used  in  this  section,  “han¬ 
dled”  and  “carton(s)”  mean  the  same 
as  defined  in  the  marketing  order. 

§910.478  I  Amended]. 

2.  Paragraph  (a)  of  §910.478  Lemon 
Regulation  178  (43  FR  59827)  is 
amended  to  read  as  follows:  “The 
quantity  of  lemons  grown  in  Califor¬ 
nia  and  Arizona  which  may  be  han¬ 
dled  during  the  period  December  24, 
1978,  through  December  30,  1978,  is  es¬ 
tablished  at  200,000  cartons.” 

(Secs.  1-19,  48  Stat.  31,  as  amended:  7  U.S.C. 
601-674.) 

Dated:  December  28,  1978. 

Floyd  F.  Hedlund, 
Director,  Fruit  and  Vegetable  Di¬ 
vision,  Agricultural  Marketing 
Service. 

[FR  Doc.  78-36466  Filed  12-27-78:  8:45  am) 


13410-02-M) 

[Papaya  Reg.  9] 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

Grade  and  Size  Requirements 

AGENCY:  Agricultural  Marketing 

Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  sets 
grade  and  size  requirements  for  papa¬ 
yas  grown  in  Hawaii  for  the  1979 
season  and  is  needed  to  provide  order¬ 
ly  marketing  in  the  interest  of  produc¬ 
ers  and  consumers. 

EFFECTIVE  DATES:  January  1,  1979, 
through  December  31,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  202-447-6393. 

SUPPLEMENTARY  INFORMATION: 
On  December  7,  1978,  notice  was  pub¬ 
lished  in  the  Federal  Register  (43  FR 
57259)  inviting  written  comments  not 
later  than  December  22,  1978,  on  pro¬ 
posed  grade  and  size  requirements  for 
shipments  of  1979  season  Hawaiian  pa¬ 
payas,  under  Marketing  Order  No.  928 
(7  CFR  Part  928)  regulating  the  han¬ 
dling  of  papayas  grown  in  Hawaii. 
None  were  received.  This  program  is 
effective  under  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674). 

Practically  all  the  U.S.  commercial 
papaya  production  is  grown  in  Hawaii. 
In  recent  years  production  has  in¬ 
creased  substantially,  ranging  from  15 
to  30  percent  per  year.  The  fruit  is  not 
well  known  to  consumers  in  many 
market  areas,  and  the  thrust  of  the 
committee’s  promotional  activity  car¬ 
ried  out  under  the  marketing  agree¬ 
ment  and  order  is  to  introduce  the 
fruit  to  prospective  consumers  as  well 
as  to  encourage  increased  purchases 
by  those  who  already  are  acquainted 
•with  the  fruit.  To  expand  and  to  main¬ 
tain  markets  it  is  essential  that  the 
fruit  offered  to  consumers  be  of  a 
quality  that  will  result  in  consumer 
satisfaction. 

The  regulation  is  based  upon  an  ap¬ 
praisal  of  the  prospective  supply  and 
market  situation  for  papayas  during 
the  period  January  1-December  31, 
1979.  It  is  designed  to  assure  consum¬ 
ers  of  an  adequate  supply  of  accept¬ 
able  quality  papayas  consistent  with 
the  quality  and  size  composition  of  the 
crop.  The  committee  estimates  that 
1979  production  of  Hawaiian  papayas 
will  total  70.0  million  pounds.  Disposi¬ 
tion  objectives  are  for  57.0  million 
pounds  to  fresh  sales  and  the  remain¬ 
ing  13.0  million  pounds  to  processing 
outlets.  In-state  fresh  sales  are  pro¬ 
jected  at  14.5  million  pounds  for  1979, 
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compared  to  15.0  million  pounds  esti¬ 
mated  for  1978.  It  is  anticipated  that 
out-of-state  fresh  sales  will  amount  to 
42.5  million  pounds,  .5  ‘million  pounds 
more  than  in  1978. 

After  consideration  of  all  relevant 
matters  presented,  including  the  pro¬ 
posal  in  the  notice  and  other  available 
information,  it  is  hereby  found  that 
the  following  regulation  is  in  accord¬ 
ance  with  the  marketing  agreement 
and  order  and  will  tend  to  effectuate 
the  declared  policy  of  the  act.  This 
regulation  has  not  been  determined 
significant  under  the  USDA  criteria 
for  implementing  Executive  Order 
12044. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  regulation  until  30  days 
after  publication  in  the  Federal  Reg¬ 
ister  (5  U.S.C.  553)  in  that  (1)  ship¬ 
ments  of  papayas  will  be  regulated 
only  through  December  31,  1978,  by 
Papaya  Regulation  8,  as  amended, 
and,  in  order  to  effectuate  the  de¬ 
clared  policy  of  the  act,  this  regulation 
should  be  effective  not  later  than  Jan¬ 
uary  1,  1979,  to  provide  continuity  of 
regulation;  (2)  this  regulation  is  the 
same  as  that  which  was  specified  in 
the  notice  to  which  no  exceptions  were 
submitted;  and  (3)  compliance  with 
this  regulation  will  not  require  any 
special  preparation  on  the  part  of  the 
persons  subject  thereto  which  cannot 
be  completed  by  the  effective  date 
thereof. 

§  928.309  Papaya  Regulation  9. 

Order,  (a)  No  handler  shall  ship  any 
container  of  papayas  (except  imma¬ 
ture  papayas  handled  pursuant  to 
§928.152): 

(1)  During  the  period  January  1 
through  December  31,  1979,  to  any 
destination  within  the  production  area 
unless  said  papayas  grade  at  least 
Hawaii  No.  1,  except  that  the  allow¬ 
able  tolerances  for  defects  shall  be  5 
percent:  Provided,  That  not  more  than 
3  percent  shall  be  permitted  for  seri¬ 
ous  'damage,  not  more  than  1  percent 
for  immature  fruit,  and  not  more  than 
1  percent  for  decay:  Provided  further. 
That  such  papayas  individually  weigh 
not  less  than  13  ounces. 

(2)  During  the  period  January  1 
through  December  31,  1979,  to  any 
export  destination  unless  said  papayas 
grade  at  least  Hawaii  No.  1,  except 
they  shall  be  free  from  injury  caused 
by  bruises  and  free  from  deep  scars; 
and  scars,  when  scaly,  cracked  or  not 
smooth,  shall  not  aggregate  a  circle 
greater  than  1  inch  in  diameter,  or 
when  smooth  shall  not  aggregate  more 
than  7.5  percent  of  the  surface  of  the 
fruit,  except  that  the  total  tolerance 
for  all  defects  shall  not  exceed  3  per¬ 
cent:  Provided,  That  of  this  amount 
not  more  than  1  percent  shall  be  for 
immature  fruit  and  not  more  than  1 
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percent  shall  be  for  decay:  Provided 
further.  That  such  papayas  shall  indi¬ 
vidually  weigh  not  less  than  11  ounces 
each. 

(b)  When  used  herein  “Hawaii  No. 
1”  shall  have  the  same  meaning  as  set 
forth  in  the  Standards  for  Hawaii 
Grown  Papayas,  as  amended.  Subsec¬ 
tion  5.32,  Section  5,  Regulation  1,  Divi¬ 
sion  of  Marketing  and  Consumers 
Services,  Department  of  Agriculture, 
State  of  Hawaii,  issued  pursuant  to 
Section  147-4,  Part  I,  and  Section  147- 
22,  Part  II,  Chapter  147,  Title  11, 
Volume  3,  Hawaii  Revised  Statutes. 
All  other  terms  shall  have  the  same 
meaning  as  when  used  in  the  market¬ 
ing  agreement  and  order. 

(Secs.  1-19.  48  Stat.  31,  as  amended:  (7 
U.S.C.  601-674)) 

Dated:  December  27,  1978,  to  become 
effective  January  1,  1979. 

Floyd  F.  Hedlund, 
Director,  Fruit  and  Vegetable  Di¬ 
vision,  Agricultural  Marketing 
Service. 

[FR  Doc.  78-36452  Filed  12-29-78;  8:45  am] 
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Title  10 — Energy 

CHAPTER  II— DEPARTMENT  OF 
ENERGY 

PART  440 — WEATHERIZATION  AS¬ 
SISTANCE  FOR  LOW-INCOME  PER¬ 
SONS 

Amendment  of  Regulations 

AGENCY:  Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Energy  hereby  amends  the  regulations 
for  its  program  of  weatherization  as¬ 
sistance  for  low-income  persons.  The 
amendments  are  based  upon  experi¬ 
ence  gained  in  the  first  year  of  pro¬ 
gram  implementation  and  introduce 
greater  flexibility  into  the  administra¬ 
tion  of  the  program  at  the  State  and 
local  levels.  Several  of  the  changes 
permit  payment  with  program  funds 
of  certain  previously  ineligible  costs. 

EFFECTIVE  DATE:  January  2,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mary  M.  Bell,  Director,  Office  of 
Weatherization  Assistance,  Depart¬ 
ment  of  Energy,  1200  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C. 
20461, (202) 633-8666. 

Laurence  J.  Hyman,  Office  of  Gener¬ 
al  Counsel,  Department  of  Energy, 
1200  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20461,  (202)  633- 
8788. 
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SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Discussion  of  Comments: 

(a)  Issues  Beyond  the  Scope  of  this  Rule- 
making. 

(b)  Expedited  Effective  Date. 

(c)  Definitions. 

(d)  Allowable  expenditures: 

1.  Allowable  Expenditures  for  Repair  Ma¬ 
terials. 

2.  Other  Allowable  Expenditures. 

(e)  Oversight,  Training  and  Technical  As¬ 
sistance. 

(f)  Administrative  Review. 

I.  Introduction 

On  August  4,  1978,  the  Department 
of  Energy  (DOE)  published  a  proposal 
in  the  Federal  Register,  43  FR  34493, 
to  amend  the  regulations  for  its  pro¬ 
gram  of  weatherization  assistance  for 
low-income  persons.  The  regulations 
currently  in  effect  were  promulgated 
by  the  Federal  Energy  Administration 
(FEA)  on  May  25,  1977,  10  C.F.R.  440, 
pursuant  to  Part  A  of  Title  IV  of  the 
Energy  Conservation  and  Production 
Act  (the  Act),  Pub.  L.  94-385,  42  U.S.C. 
6861  et.  seq.  On  October  1,  1977,  pursu¬ 
ant  to  the  DOE  Organization  Act, 
Pub.  L.  95-91.  42  U.S.C.  7101  et.  seq., 
the  DOE  assumed  the  responsibility  of 
FEA  for  the  weatherization  assistance 
program. 

The  DOE  received  114  comments  on 
the  proposed  amendments  during  the 
60-day  comment  period,  including 
those  of  the  twelve  individuals  who 
testified  at  the  public  hearing  held  on 
September  6,  1978.  Most  commenters 
strongly  supported  the  increase  in 
flexibility  in  the  administration  of  the 
program  proposed  in  the  August  4 
notice,  but  suggestions  were  made  that 
resulted  in  certain  changes  in  the  final 
rule.  The  commenters  critical  of  the 
proposal  asserted  that  the  DOE 
needed  to  introduce  even  more  flexi¬ 
bility  in  the  administration  of  the  pro¬ 
gram  at  the  local  level. 

II.  Discussion  of  Comments 

(a)  issues  beyond  the  scope  of  this 
rulemaking 

A  number  of  commenters  recom¬ 
mended  changes  to  the  regulations 
which  could  not  be  implemented 
under  the  statutory  authority  in  effect 
at  the  time  of  the  proposal.  As  the 
result  of  enactment  of  the  National 
Energy  Conservation  Policy  Act 
(NECPA),  Pub.  L.  95-619,  on  Novem¬ 
ber  9,  1978,  the  DOE  plans  soon  to 
amend  its  regulations  with  regard  to 
increasing  the  maximum  expenditure 
per  dwelling  unit,  raising  the  $50  limi¬ 
tation  on  expenditures  for  mechanical 
equipment,  increasing  the  income  eli¬ 
gibility  criteria,  and  modifying  the 
waiver  procedures  involving  the  State 
policy  advisory  councils. 

A  number  of  other  comments  were 
directed  at  issues  beyond  the  scope  of 
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the  August  4  notice.  Possibly  foremost 
among  these  issues  was  labor.  As 
noted  in  the  proposal,  the  DOE  was 
unable  to  address  labor  comprehen¬ 
sively  in  this  rulemaking  because  the 
Act  requires  that  grantees,  to  the 
maximum  extent  practicable,  use  vol¬ 
unteers  and  training  participants,  and 
public  service  employment  workers, 
pursuant  to  the  Comprehensive  Em¬ 
ployment  and  Training  Act  of  1976 
(CETA).  The  proposal  further  noted 
that  currently  the  DOE  is  taking  steps 
in  areas  largely  other  than  modifying 
the  regulations  in  order  to  minimize 
the  labor  problem.  As  an  example  of 
this  effort  the  proposal  cited  the 
Memorandum  of  Understanding, 
among  the  Department  of  Labor,  the 
Community  Services  Administration 
and  the  FEA. 

Since  increased  funding  for  labor 
would  decrease  the  funds  available  for 
weatherization  materials,  the  DOE 
considers  it  inadvisable  to  fund  labor, 
other  than  some  onsite  supervisory 
personnel,  from  program  grants  at 
this  time.  The  DOE  further  notes  that 
many  commenters  predicated  part  of 
their  request  for  funding  of  labor  on 
the  belief  that  Congressional  appro¬ 
priations  for  CETA  were  to  end  in 
September  1978.  CETA  funding  has, 
however,  been  continued  through  the 
next  program  year.  The  DOE  intends 
to  continue  to  monitor  the  labor  situa¬ 
tion  to  determine  if  changing  circum¬ 
stances  and  conditions  warrant  a 
change  in  the  regulations. 

Also  beyond  the  scope  of  the  current 
rulemaking  were  comments  requesting 
that: 

(1)  The  Regional  Representative  of 
the  DOE  be  given  the  authority  to 
waive  some  of  the  restrictions  on  al¬ 
lowable  expenditures  in  response  to 
local  conditions. 

(2)  The  DOE  require  consulation 
with  the  appropriate  State  Historic 
Preservation  Officer  before  allowing 
weatherization  work  to  proceed  in 
buildings  in  a  listed  historic  district. 
The  DOE  believes  that  improvements 
made  to  dwelling  units  under  this  pro¬ 
gram  need  not  be  performed  in  a 
manner  inconsistent  with  the  goals  of 
historic  preservation  and  encourages 
grantees  and  subgrantees  to  give  con¬ 
tinuing  attention  to  these  goals. 

(3)  The  DOE  waive  the  requirement 
of  §  440.15(b)(1)  that  the  written  per¬ 
mission  of  the  property  owner  be  ob¬ 
tained  before  weatherizing  rental 
dwelling  units  in  those  cases  in  which 
the  owner  has' abandoned  the  building 
or  the  municipality  has  seized  title  for 
nonpayment  of  taxes. 

(4)  The  DOE  take  steps  to  obtain  re¬ 
laxation  of  limits  prescribed  by  the  de¬ 
partment  of  the  Treasury  on  the  time 
a  State  can  hold  grant  funds  before 
disbursing  them  to  its  subgrantees. 


(5)  The  DOE  reduce  some  of  the  pa¬ 
perwork  required  to  determine  the 
weatherization  work  to  be  performed 
on  a  dwelling  unit.  While  the  DOE 
wants  to  avoid  program  red  tape,  it 
also  considers  it  important  to  have  a 
record  of  the  actual  condition  of  dwell¬ 
ing  units  used  as  a  basis  for  weatheri¬ 
zation  activities. 

(6)  The  DOE  allow  weatherized 
homes  to  be  revisited  to  allow  repairs 
to  furnaces  and  materials  previously 
installed. 

(7)  The  DOE  increase  the  present  10 
percent  allowance  for  administrative 
costs. 

(8)  The  DOE  revise,  the  standards 
for  weatherization  materials  eligible 
under  the  program. 

The  DOE  will  consider  these  com¬ 
ments  to  determine  if  they  need  to  be 
addressed  in  subsequent  rulemakings. 

(B)  EXPEDITED  EFFECTIVE  DATE 

The  DOE  specifically  solicited  com¬ 
ments  on  the  advisability  of  an  expe¬ 
dited  effective  date  for  the  final  rule. 
The  eleven  commenters  addressing 
this  issue  unanimously  urged  that  the 
DOE  make  the  final  amendments  ef¬ 
fective  on  the  date  of  publication  or 
only  very  shortly  thereafter.  After 
considering  these  comments  and  the 
need  for  an  early  effective  date  dem¬ 
onstrated  by  the  subgrantees,  the 
DOE  is  setting  the  effective  date  as 
the  date  of  publication  of  the  final 
rule  in  the  Federal  Register. 

(c)  DEFINITIONS,  §  440.3 

The  DOE  received  fifteen  comments 
on  the  proposed  addition  of  a  defini¬ 
tion  of  “repair  materials.”  The  com¬ 
menters  supported  the  addition  of  the 
term  “repair  materials”  and  its  inclu¬ 
sion  within  the  allowable  expenditures 
for  “weatherization  materials.”  How¬ 
ever,  some  took  exception  to  the  char¬ 
acterization  of  some  items  designated 
in  the  definition  as  “repair  materials.” 
Chief  among  these  items  were  “win¬ 
dows  and  doors  to  replace  those  which 
cannot  be  repaired  *  *  *.”  Commenters 
stated  that  such  items  reduced  infil¬ 
tration,  a  prerequisite  for  any  other 
weatherization  work  to  be  effective, 
and  therefore  were  properly  consid¬ 
ered  “weatherization  materials.”  Com¬ 
menters  also  suggested  restricting  the 
definition  to  certain  specific  items. 

The  DOE  notes  that  it  proposed  a 
definition  of  repair  materials  to  allow 
repairs  “incidental  to  the  weatheriza¬ 
tion  work  but  *  *  *  nevertheless  neces¬ 
sary  for  the  weatherization  work  to  be 
properly  performed  *  *  Considera¬ 
tion  of  the  comments  has  led  the  DOE 
to  agree  that  “windows  and  doors  to 
replace  those  which  cannot  otherwise 
be  repaired”  are  not  incidental  to  the 
weatherization  work,  but  rather  an  in¬ 
tegral  part  of  the  work  to  be  per¬ 
formed.  The  DOE  has,  therefore,  re¬ 


moved  this  language  from  the  final 
definition  of  “repair  materials.”  This 
change  will  allow  replacement  of  win¬ 
dows  or  doors,  which  will  be  treated  as 
weatherization  materials  when  the  re¬ 
placement  is  “intended  primarily  to 
improve  the  heating  or  cooling  effi¬ 
ciency  of  a  dwelling  unit  *  *  *” 

The  DOE  has  decided,  however,  not 
to  remove  from  the  definition  of 
repair  materials  the  language  restrict¬ 
ing  the  use  of  protective  materials, 
such  as  paint,  to  the  sealing  of  other 
materials  installed  under  this  pro¬ 
gram.  The  DOE  remains  concerned 
about  the  potential  for  abuse  were 
there  not  some  limitation  on  the  use 
of  protective  materials. 

Regarding  the  definition  of  “weath¬ 
erization  materials”,  commenters  rec¬ 
ommended  specific  items,  such  as 
screens,  solar  film,  attic  fans  and 
shades,  for  inclusion  in  the  nonexclu¬ 
sive  list  of  weatherization  materials. 

The  DOE  does  not  consider  separate 
screens  or  screen  doors  weatherization 
materials,  although  screens  are  often 
permissible  as  integral  parts  of  triple¬ 
track  storm  windows.  Items  that  im¬ 
prove  attic  ventilation,  such  as  attic 
fans,  were  included  in  the  proposed 
list  of  “weatherization  materials.” 
However,  all  items,  including  the  items 
listed  in  the  definition,  must  in  the 
particular  case  satisfy  the  criteria  of 
being  items  “intended  primarily  to  im¬ 
prove  the  heating  or  cooling  efficiency 
of  a  dwelling  unit”  or  “repair  materi¬ 
als”.  In  addition,  as  required  by 
§  440.17  (a)  and  (b),  all  items  must  also 
meet  or  exceed  any  applicable  pro¬ 
gram  standards  for  these  materials. 

(D)  ALLOWABLE  EXPENDITURES,  §  440.16 

1.  Allowable  expenditures  for  repair 
materials.  Forty-seven  respondents  ad¬ 
dressed  themselves  to  the  proposed 
$100  limitation  on  expenditures  for 
repair  materials  and  repairs  to  the 
heating  source.  All  forty-seven  assert¬ 
ed  that  in  many  instances  $100  is  in¬ 
sufficient  to  meet  the  need  for  repairs 
to  both  the  dwelling  and  the  heating 
source.  They  asserted  the  program 
would  incompletely  remedy  the  prob¬ 
lems  existing  in  those  dwellings. 

The  DOE  recognizes  that  low- 
income  persons  often  occupy  badly  de¬ 
teriorated  housing  in  need  of  exten¬ 
sive  repairs  or  rehabilitation. 

The  DOE  has  attempted  in  this  rule- 
making  to  strike  a  reasonable  balance 
in  the  proportion  of  grant  funds  used 
directly  for  weatherization  and  the 
proportion  used  for  materials  to  make 
the  weatherization  work  effective.  It 
should  be  recognized  in  this  regard 
that  under  the  NECPA  revisions  to 
the  program,  incidental  repairs  to 
make  the  installation  of  weatheriza¬ 
tion  materials  effective  are  limited  to 
$100. 
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Among  their  options  for  additional 
resources  in  situations  where  repairs 
to  dwelling  units  may  need  to  be  ex¬ 
tensive,  grantees  and  subgrantees 
should  consider  turning  to  such  reha¬ 
bilitation  funds  as  are  available  under 
other  Federal,  State  or  local  programs. 

2.  Other  allowable  expenditures. 
Fourteen  respondents  addressed  gen¬ 
erally  the  proposed  revision  to 
§  440.16(a),  Allowable  Expenditures. 
These  commenters  supported  the  pro¬ 
posed  greater  flexibility  in  treating 
certain  costs  as  allowable  expendi¬ 
tures. 

A  total  of  seventeen  commenters 
specifically  addressed  proposed 
§  440.16(a)(2),  which  would  allow  a  va¬ 
riety  of  nonmaterials  costs  under  an 
“umbrella”  restriction  of  30  percent  of 
the  grant  amount  exclusive  of  admin¬ 
istrative  expenses.  Subject  to  the  30 
percent  overall  limit,  expenditures  for 
any  item 'under  the  “umbrella”  could 
be  at  levels  reflecting  the  needs  of  the 
particular  program  area.  Seven  com¬ 
menters  supported  this  “umbrella”  ap¬ 
proach  as  proposed.  Ten  of  the  seven¬ 
teen,  however,  considered  30  percent 
to  be  insufficient,  and  proposed 
amounts  up  to  60  percent  of  the  grant 
funds  be  used  for  program  support,  in¬ 
cluding  labor. 

The  DOE  believes  that  the  30  per¬ 
cent  limit  should  not  be  raised  at  this 
time,  preferring  a  trial  period  for  the 
30  percent  ceiling  and  noting  that  any 
further  increase  would  almost  neces¬ 
sarily  reduce  amounts  available  for 
the  purchase  of  weatherization  mate¬ 
rials.  The  Act  is  specific  in  its  empha¬ 
sis  on  the  use  of  grant  funds  to  the 
maximum  extent  practicable  for  the 
purchase  of  weatherization  materials. 

Several  commenters  also  argued  that 
certain  specific  categories  of  expendi¬ 
tures  under  proposed  §  440.16(a)(2), 
because  of  their  magnitude,  should  be 
taken  out  of  the  30  percent  “umbrel¬ 
la”  restriction.  Additionally,  some 
commenters  requested  that  the  items 
included  within  the  “umbrella”  be 
modified  in  various  ways. 

The  allocation  for  transportation 
costs,  for  example,  was  declared  insuf¬ 
ficient  by  some  program  operators 
with  large  project  areas  or  widely  dis¬ 
persed  program  recipients.  One  com- 
menter  requested  that  the  DOE  allow 
expenditures  for  the  maintenance  and 
operation  of  tools  and  equipment  as 
well  as  for  vehicles.  And  one  com- 
menter  suggested  that  the  cost  of  em¬ 
ployment  of  on-site  supervisory  per¬ 
sonnel,  included  in  the  proposed  30 
percent  “umbrella”,  could  be  supple¬ 
mented  by  paying  any  employer  taxes 
pursuant  to  §  440.16(a)(5),  which  is  not 
under  the  “umbrella”  and  which 
allows  “taxes  for  other  allowable  ex¬ 
penditures.” 

The  DOE  intends  that  the  term  “the 
cost  of  employment  of  on-site  supervi¬ 


sory  personnel”  comprehend  all  costs, 
including  any  taxes,  incident  to  the 
employment  of  on-site  supervisory 
personnel  and  has  modified  the  final 
rule  to  clarify  this  matter.  DOE 
agrees,  however,  that  maintenance  ex¬ 
penses  for  tools  and  equipment  should 
be  included  as  allowable  expenses,  and 
has  therefore  added  an  appropriate 
provision  under  the  “umbrella”. 

Regarding  transportation  costs, 
since  a  program  manager  has  substan¬ 
tial  flexibility  in  allocating  funds  to  in¬ 
dividual  items  so  long  as  their  total 
does  not  exceed  the  30  percent  ceiling, 
the  DOE  has  determined  not  to  sepa¬ 
rate  transportation  costs  from  the 
other  costs  under  the  “umbrella”. 

Finally,  one  of  the  commenters  re¬ 
quested  that  the  DOE  allow  the  ex¬ 
penditure  of  grant  funds  for  the  pay¬ 
ment  of  private  contractors  to  repair 
heating  systems.  The  DOE  recognizes 
that  many  local  building  codes  require 
repairs  to  heating  systems  to  be  per¬ 
formed  by  licensed  personnel.  There¬ 
fore,  the  final  rulemaking  does  not 
prohibit  payment  to  contractors  to 
repair  heating  systems,  within  the 
limits  set  by  the  $100  ceiling  of 
5  440.16(a)(4). 

(E)  OVERSIGHT,  TRAINING  AND  TECHNICAL 
ASSISTANCE,  §  440.20 

Thirty-four  commenters  supported  a 
set-aside  of  funds  for  training  and 
technical  assistance  to  grantees  and 
subgrantees.  Two  commenters  stated 
that  a  10  percent  set-aside  for  training 
and  technical  assistance  would  be  ex¬ 
cessive  and  recommended  that  the 
amount  be  reduced  to  3  percent  of  the 
funds  appropriated. 

As  appropriate,  the  DOE  will  exer¬ 
cise  its  discretion  to  reserve  up  to  a  10 
percent  set-aside  for  technical  assist¬ 
ance,  but  will  provide  only  as  much 
training  and  technical  assistance  as  is 
necessary.  The  DOE  anticipates  that 
successively  less  money  will  be  re¬ 
quired  for  technical  assistance  as  gran¬ 
tees  and  subgrantees  acquire  experi¬ 
ence  in  performing  weatherization  ac¬ 
tivities. 

One  commenter  suggested  modifying 
proposed  §  440.20(e)  to  provide  for  a 
comprehensive  national  plan  for  im¬ 
plementation  through  “the  entities 
with  a  demonstrated  capacity  in  devel¬ 
oping  and  implementing  appropriate 
technology.”  The  DOE  does  not  be¬ 
lieve  it  advisable  in  this  rule  to  narrow 
its  discretion  in  using  technical  assist¬ 
ance  funds.  Therefore,  the  DOE  is  re¬ 
taining  the  change  to  §440.20  as  pro¬ 
posed. 

(F)  ADMINISTRATIVE  REVIEW,  §  440.30 

With  respect  to  appeals  by  State  or 
local  applicants  of  adverse  determina¬ 
tions  of  Regional  Representatives,  a 
change  within  §  440.30(h)  was  pro¬ 
posed  to  provide:  “If  no  action  has 


been  taken  by  the  Secretary  after  the 
expiration  of  the  21-day  working 
period,  the  Secretary  shall  be  deemed 
to  have  approved  the  determination  of 
the  Regional  Representative.”  Com¬ 
menters  asked  that  the  Secretary  be 
required  to  act  upon  all  such  determi¬ 
nations  by  Regional  Representatives. 
The  DOE  believes  that  even  if  the  Sec¬ 
retary  does  not  take  specific  action  to 
indicate  his  position  on  a  particular 
appeal,  the  interests  of  the  State  or 
local  applicant  are  well  served.  The 
change  in  §  440.30  is  intended  to  clari¬ 
fy  that  final  agency  action  has  been 
taken  on  a  particular  appeal  if  the 
Secretary  takes  no  action  within  21 
working  days. 

This  rule  was  developed  in  accord¬ 
ance  with  Executive  Order  12044,  “Im¬ 
proving  Government  Regulations.”  In 
compliance  with  the  Executive  Order, 
the  proposal  received  a  60-day  public 
comment  period,  and  a  regulatory 
analysis  was  determined  not  to  be  nec¬ 
essary. 

Pursuant  to  the  National  Environ¬ 
mental  Policy  Act  of  1969,  as  amended, 
42  U.S.C.  §4321  et.seq.,  the  environ¬ 
mental  impacts  associated  with  imple¬ 
mentation  of  the  weatherization  pro¬ 
gram  were  reviewed  in  a  programmatic 
environmental  assessment  which  was 
made  available  to  the  public  on  March 
31,  1977.  DOE  has  determined  that  no 
further  environmental  review  is  neces¬ 
sary  to  support  issuance  of  these  regu¬ 
lations. 

(Energy  Conservation  and  Production  Act, 
Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-295,  as  amended; 
Department  of  Energy  Organization  Act, 
Pub.  L.  95-91;  Executive  Order  12009;  Ex¬ 
ecutive  Order  12044) 

In  consideration  of  the  foregoing. 
Part  440  of  Chapter  II  of  Title  10  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below,  effective 
January  2,  1979. 

Issued  in  Washington,  D.C.,  Decem¬ 
ber  27,  1978. 

Omi  Walden, 

Assistant  Secretary ,  Conserva¬ 
tion  and  Solar  Applications, 
Department  of  Energy. 

§440.3  [Amended] 

1.  Section  440.3  is  amended  by  delet¬ 
ing  the  definitions  of  “Administrator” 
“FEA”  and  “Regional  Administrator” 
and  by  adding,  in  the  appropriate  al¬ 
phabetical  order,  definitions  of 
“DOE”,  "Regional  Representative”, 
“Repair  materials”,  “Secretary”  and 
“Skirting”  as  follows: 

•  *  •  •  * 

“DOE”  means  the  Department  of 
Energy. 

•  *  *  •  • 
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•  Regional  Representative”  means  a 
Regional  Representative  of  the  De¬ 
partment  of  Energy. 

*  •  *  *  • 

•  Repair  materials”  means  items  nec¬ 
essary  for  the  effective  performance 
or  preservation  of  other  weatheriza- 
tion  materials.  Repair  materials  in¬ 
clude,  but  are  not  limited  to,  lumber 
used  to  frame  or  repair  windows  and 
doors  which  could  not  otherwise  be 
caulked  or  weatherstripped;  roofing 
materials  used  as  a  patch  to  repair 
leaks  which  would  damage  insulation 
installed  under  this  program;  materi¬ 
als  used  as  a  patch  to  reduce  infiltra¬ 
tion  through  the  building  envelope; 
and  protective  materials,  such  as 
paint,  to  seal  materials  installed  under 
this  program. 

•  ♦  *  *  * 

•  Secretary”  means  the  Secretary  of 
the  Department  of  Energy. 

•  *  *  *  * 

"Skirting”  means*  material  used  to 
border  the  bottom  of  a  dwelling  unit 
to  prevent  infiltration. 

*  *  *  *  * 

2.  Section  440.3  is  further  amended 
by  revising  the  definition  of  “Weath- 
erization  materials”  to  read  as  follows: 

***** 

"Weatherization  materials"  means 
items  intended  primarily  to  improve 
the  heating  or  cooling  efficiency  of  a 
dwelling  unit  and  repair  materials. 
Weatherization  materials  include,  but 
are  not  limited  to,  ceiling,  wall,  floor, 
and  duct  insulation;  vapor  barriers; 
storm  windows  and  doors;  items  to  im¬ 
prove  attic  ventilation;  skirting;  and 
caulking  and  weatherstripping. 
Weatherization  materials  do  not  in¬ 
clude  mechanical  equipment  valued  in 
excess  of  $50  per  dwelling  unit. 

3.  Part  440,  Weatherization  Assist¬ 
ance  for  Low-Income  Persons,  is 
amended  by  changing  all  references  to 
the  terms  ‘  Administrator”,  “FEA”  and 
"Regional  Administrator”  to  “Secre¬ 
tary”,  "DOE”  and  “Regional  Repre¬ 
sentative",  respectively. 

§440.10  (Amended] 

4.  Section  440.10,  paragraph  (b),  is 
amended  by  inserting  the  words  "from 
available  funds”  between  the  words 
"State”  and  “as  follows”  in  the  initial 
clause. 

§  440.16  (Amended] 

5.  Section  440.16,  paragraph  (a),  is 
revised  to  read  as  follows: 

(a)  To  the  maximum  extent  practi¬ 
cable,  the  grant  funds  provided  to  a 
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grantee  under  this  part  shall  be  used 
for  the  purchase  of  weatherization 
materials.  Allowable  expenditures 
under  this  part  include  only  the  fol¬ 
lowing— 

(1)  The  cost  of  purchase,  delivery, 
and  storage  of  weatherization  materi¬ 
als: 

(2)  An  amount,  not  to  exceed  30  per¬ 
cent  of  the  grant  funds  to  be  used  for 
allowable  expenditures  exclusive  of  ad¬ 
ministrative  expenses,  for— 

(i)  Transportation  of  weatherization 
materials,  tools,  equipment,  and  work 
crews  to  a  storage  site  and  to  the  site 
of  weatherization  work; 

(ii)  Maintenance,  operation,  and  in¬ 
surance  of  vehicles  used  to  transport 
weatherization  materials; 

(iii)  Maintenance  of  tools  and  equip¬ 
ment; 

(iv)  Purchase  or  annual  lease  of 
tools,  equipment,  and  vehicles,  except 
that  any  purchase  of  vehicles  shall  be 
referred  to  the  DOE  for  prior  approval 
in  every  instance;  and 

(v)  The  cost  of  employment  of  onsite 
supervisory  personnel; 

(3)  The  cost  of  liability  insurance  for 
weatherization  projects  for  personal 
injury  and  for  property  damage; 

(4)  The  cost,  not  to  exceed  $100  per 
dwelling  unit,  of— 

(i)  Repair  materials;  and 

(ii)  Repairs  to  heating  sources; 

(5)  Taxes  related  to  other  allowable 
expenditures,  except  this  cost  of  em¬ 
ployment  of  on-site  supervisory  per¬ 
sonnel;  and 

(6)  Allowable  administrative  ex¬ 
penses  under  paragraph  (b)  of  this  sec¬ 
tion. 

6.  Section  440.16,  paragraph  (b),  is 
amended  by  deleting  the  third  sen¬ 
tence. 

§440.20  (Amended] 

7.  Section  440.20  is  amended  by  re¬ 
vising  the  section  heading  to  read 
“Oversight,  Training  'and  Technical 
Assistance”  and  by  adding  a  new  para¬ 
graph  (e)  to  read  as  follows: 

***** 

(e)  The  Secretary  may  reserve  from 
the  funds  appropriated  for  any  fiscal 
year  an  amount,  not  to  exceed  10  per¬ 
cent,  to  provide,  directly  or  indirectly, 
training  and  technical  assistance  to 
any  grantee  or  subgrantee. 

§  440.30  [Amended] 

8.  Section  440.30(h)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

***** 

If  no  action  has  been  taken  by  the 
Secretary  after  the  expiration  of  the 
21-working-day  period,  the  Secretary 
shall  be  deemed  to  have  approved  the 


determination  of  the  Regional  Repre¬ 
sentative. 

[FR  Doc.  78-36469  Filed  12-28-78:  2.57  pm.] 


[8C25-01-M] 

Title  13 — Business  Credit  and 
Assistance 

CHAPTER  I— SMALL  BUSINESS 
ADMINISTRATION 

PART  121— SMALL  BUSINESS  SIZE 
STANDARDS 

Procedures  for  Size  Determinations; 
Correction 

AGENCY:  Small  Business  Administra¬ 
tion. 

ACTION:  Pinal  rule;  Correction. 

SUMMARY:  This  corrects  a  final  rule 
published  in  the  Federal  Register  on 
March  31,  1978  (43  FR  13498)  relating 
to  procedures  for  size  determinations. 

DATE:  Effective  January  2,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Stephen  Klein,  Office  of  General 
Counsel.  Small  Business  Administra¬ 
tion,  Washington,  D.C.  20416,  202- 
653-6762. 

In  FR  Doc.  78-8489  appearing  at 
page  13498  in  the  issue  for  Friday, 
March  31,  1978,  on  page  13499  the 
amendment  to  Section  121.3-2  (u) 
should  have  read  “Section  121.3-2  (v) 
is  amended  *  *  *  ”  and  para  (u)  should 
have  read  “  (v)  ‘Protest’  means  *  *  *  ” 

Dated:  December  26,  1978. 

Oleta  F.  Waugh. 
Federal  Register 
Liaison  Officer. 

[FR  Doc.  78-36432  Filed  12-29-78;  8:45  am] 


[8025-01  -M] 

[Rev.  13,  Anidt.  25] 

PART  121— SMALL  BUSINESS  SIZE 
STANDARDS 

Special  Salvage  Timber  Sales  (SSTS) 
Set-Aside  for  Preferential  Treat¬ 
ment  for  Small  Business  Concerns 

AGENCY:  Small  Business  Administra¬ 
tion. 

ACTION:  Final  Rule. 

SUMMARY:  This  document  estab¬ 
lishes  the  basic  rule  governing  the  ad¬ 
ministration  of  the  Special  Salvage 
Timber  Sales  (SSTS)  program  effec¬ 
tive  writh  publication.  The  purpose  of 
the  SSTS  program  and  its  implemen¬ 
tation  is  to  assist  qualified  small  busi- 
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ness  logging  and  timber  manufactur¬ 
ing  firms  to  operate  on  additional  sal¬ 
vage  timber  volume  designated  by  the 
U.S.  Forest  Service  (USFS).  Set-aside 
sales  preferentially  offered  under  this 
SBA/USFS  joint  SSTS  program  are 
separate  and  distinct  from  the  existing 
small  business  set-aside  program  in¬ 
volving  USFS  timber.  The  SBA/USFS 
will  jointly  test  the  SSTS  program  on 
a  limited  number  of  forests  during 
Calendar  Year  1979.  Changes  to  the 
program  are  dependent  on  the  test  re¬ 
sults  and  annual  review.  It  is  anticipat¬ 
ed  that  the  program  will  be  expanded 
nationally  upon  completion  of  the  test 
and  reviewed  annually  for  2  succeed¬ 
ing  years  to  ensure  the  program  ful¬ 
fills  its  intended  purpose.  The  SSTS 
size  standard  and  related  supplemen¬ 
tary  information  are  outlined  below. 
Applicable  USFS  policy  and  proce¬ 
dures  are  being  published  as  a  sepa¬ 
rate  Federal  Register  notification. 

EFFECTIVE  DATE:  January  2,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Roland  E.  Berg,  Chief,  Property 

Sales  Assistance  Division,  Tele¬ 
phone:  (202) 753-6078/6079. 

SUPPLEMENTARY  INFORMATION: 

General 

On  October  3  and  20,  1978,  the  SBA 
and  USFS  published  proposed  rules 
and  policy  which  outlined  operating 
procedures  for  administering  the 
SSTS  program.  The  adopted  test  pro¬ 
gram,  as  outlined  below,  is  essentially 
as  proposed  and  as  discussed  during 
public  meetings  held  prior  to  publica¬ 
tion  of  the  proposed  program.  The  test 
forests  are  outlined  in  the  USFS  Fed¬ 
eral  Register  notification,  which  is 
being  published  under  separate  cover. 

Summary  op  Comments 

The  majority  of  comments  received 
supported  the  proposed  program. 
Comments  received  primarily  ad¬ 
dressed  the  following:  The  application 
of  the  30/70  rule  was  questioned  by 
several  respondents,  was  generally 
supported  by  mill  operators,  and  op¬ 
posed  as  too  restrictive  by  small  log¬ 
gers.  This  procedure  requires  that  no 
more  than  30  percent  of  the  sale  saw- 
timber  volume  can  be  sold  to  firms 
with  more  than  500  employees.  The 
adopted  policy  provides  for  general  ap¬ 
plication  of  the  30/70  requirement 
except  where  it  is  determined  that  a 
competitive  market  for  the  logs  does 
not  exist.  This  determination  will  be 
made  jointly  by  USFS/SBA  repre¬ 
sentatives.  Crediting  of  the  SSTS 
volume  by  size  of  the  ultimate  manu¬ 
facturer  to  the  6-month  analysis  for 
the  regular  set-aside  program  (500-em¬ 
ployee  size  standard)  was  challenged 
by  many.  Consideration  was  given  to 
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excluding  this  volume:  however,  with 
the  adoption  of  the  30/70  rule  and  the 
charging  of  all  SSTS  volume  to  the 
size  of  the  manufacturer,  charging  of 
volume  was  considered  equitable.  A 
major  concern  addressed  was  making 
available  additional  volume  by  the 
USFS,  particularly  that  timber  volume 
reported  as  going  to  waste  in  the  for¬ 
ests.  It  was  agreed  that  the  National 
Forest  Management  Act  of  1976 
(NFMA-76)  would,  through  the  use  of 
salvage  funds,  provide  for  the  genera¬ 
tion  of  the  additional  timber  necessary 
to  support  the  SSTS  program:  several 
comments  were  addressed  at  establish¬ 
ing  an  individual  SSTS  volume  limit. 
Based  on  other  program  limitations,  it 
was  agreed  that  this  is  not  appropriate 
for  the  test  and  would  restrict  sound 
USFS  sales  management.  There  were 
no  comments  received  regarding  the 
use  of  a  size  standard  other  than  the 
proposed  SSTS  25-employee  ceiling. 
All  of  the  comments  received  were 
carefully  considered.  All  of  the  pro¬ 
posed  procedures  are  subject  to  USFS/ 
SBA  review  and  appropriate  revisions 
as  a  result  of  the  test  program. 

Program  Guidelines 

The  special  guidelines  to  be  followed 
in  the  establishment  and  implementa¬ 
tion  of  a  1-year  pilot  test  of  the  pro¬ 
gram  are:  (a)  The  applicable  SBA  size 
standard  definition  for  eligible  con¬ 
cerns  is  to  limit  this  program  to  a 
small  business  concern  that:  (1)  Is  pri¬ 
marily  engaged  in  the  logging  or  forest 
products  industry,  (2)  is  independently 
owned  and  operated,  (3)  is  not  domi¬ 
nant  in  its  field  of  operation,  and  (4) 
together  with  its  affiliates,  its  number 
of  employees  has  not  exceeded  25  per¬ 
sons  during  any  pay  period  for  the 
past  12  months:  (b)  funding  for  the 
SSTS  program  would  generally  come 
from  the  revolving  salvage  sale  ac¬ 
count  established  by  the  National 
Forest  Management  Act  of  1976,  and 
that  account  would  not  be  limited  to 
the  SSTS  program:  (c)  “salvage” 
would  be  defined  as  “insect-infested, 
dead,  damaged,  or  down  timber”  as 
provided  in  the  National  Forest  Man¬ 
agement  Act;  (d)  in  general,  the  30/70 
rule  will  apply  to  the  SSTS  program. 
This  rule  requires  that  no  more  than 
30  percent  of  the  advertised  sawtimber 
volume  of  a  given  sale  may  be  manu¬ 
factured  by  concerns  exceeding  500 
employees.  Exception  to  the  rule  will 
be  agreed  to  by  the  appropriate  SBA 
area  industrial  specialist  and  the 
USFS  representative.  The  prime  basis 
for  exception  to  the  30/70  rule  will  be 
where  competition  for  manufacturing 
is  lacking:  competition  is  considered  to 
exist  where  there  are  two  or  more 
qualified  mills  in  the  market  area.  The 
advertised  sawtimber  volume  for  SSTS 
program  purchases  by  nonmanufac¬ 
turers  will  be  accounted  for  and  be 
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credited  to  large  or  small  business 
based  on  the  estimated  distribution 
for  manufacturing  purposes.  The  cred¬ 
iting  to  the  appropriate  industry  size, 
based  on  anticipated  distribution,  in¬ 
sures  full  compatibility  with  the  small 
business  timber  set-aside  6-month 
period  analyses:  (e)  specific  individual 
sale  volume  limits  will  not  be  pre¬ 
scribed  but  sales  of  sawtimber  will  be 
defined  and  conducted  as  follows:  (1) 
Sale  period  no  more  than  1  year,  (2) 
sale  will  involve  only  minor  road  con¬ 
struction  or  other  improvements,  (3) 
sale  will  not  include  catastrophic 
damage,  (4)  relatively  small  sales  to  be 
completed  by  SSTS  defined  logger/ 
forest  products  concerns  of  average  ca¬ 
pability  in  the  area,  (5)  sales  will  be 
jointly  selected  by  the  appropriate 
Forest  Service  and  the  respective  SBA 
representatives  and  will  be  comprised 
of  timber  normally  used  by  small  busi¬ 
ness  in  the  market  area,  (6)  sales  pro¬ 
cedures  will  include  self-certification. 
Appropriate  reports  will  be  required  to 
permit  monitoring  of  the  program,  (7) 
bidding  procedures  and  other  applica¬ 
ble  requirements,  unless  otherwise 
stated  above,  will  be  in*  accordance 
with  existing  procedures/regulations: 
(f)  the  program  will  be  tested  in  limit¬ 
ed  number  of  forests  in  order  to  allow 
flexibility  and  alterations  which  may 
be  necessary  in  the  development  of 
specific  limits  and  controls  applicable 
to  the  new  program.  Results  can  be  re¬ 
viewed  during  and  after  the  prescribed 
1-year  test  period,  and  accommoda¬ 
tions  made:  (g)  appropriate  rule/ 
manual  changes  will  be  jointly  devel¬ 
oped  by  SBA/USFS  to  describe  the 
program. 

Rule  Change 

The  rule  change  is  to  be  implement¬ 
ed  on  a  test  basis  initially,  is  a  rule 
adding  to,  and  not  substituting  for, 
present  rules  and  regulations  defining 
small  business  concerns  for  the  sale  of 
Government-owned  property  (timber). 
The  additional  definition  of  small 
business  concerns  eligible  to  purchase 
small  business  preferentially  treated 
sales  applies  only  to  those  U.S.  Forest 
Service  Sales  designated  as  special  sal¬ 
vage  timber  sales  (SSTS).  Accordingly, 
§  121.3-9  is  amended  by  adding  new 
paragraphs  as  follows: 

§121.3-9  Definition  of  small  business  for 
sales  of  Government  property. 

•  •  *  *  * 

(c)  Special  salvage  timber  sales,  (1) 
in  connection  with  sale  of  Govern¬ 
ment-owned  special  salvage  timber, 
designated  by  the  USFS  as  SSTS,  a, 
small  business  is  a  concern  that:  ^  ' 

(i)  Is  primarily  engaged  in  the  Tog¬ 
ging  or  forest  products  industry: 

(ii)  Is  independently  owned  and  op¬ 
erated: 
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(iii)  Is  not  dominant  in  its  field  of 
operation;  and 

(iv)  Together  with  its  affiliates,  its 
number  of  employees  does  not  exceed 
25  persons  during  any  pay  period  for 
the  last  12  months. 

<2)  In  the  case  of  Government- 
owned  special  salvage  timber  reserved 
for  or  involving  preferential  treatment 
of  small  businesses,  restricting  the  dis¬ 
posal  of  timber  and,  when  the  special 
salvage  timber  being  purhased  is  to  be 
resold,  a  concern  is  a  small  business 
when:  (i)  It  is  a  small  business  within 
the  meaning  of  paragraph  (c)(1)  of 
this  section,  and  (ii)  it  agrees  that  it 
will  not  sell  to  a  concern  which  is  not  a 
small  business  within  the  meaning  of 
paragraph  (b)(1)  of  this  section  more 
than  30  percent  of  such  timber  or,  in 
the  case  of  timber  from  certain  geo¬ 
graphical  areas  set  forth  in  schedule  E 
of  this  part,  more  than  the  percentage 
established  therein  for  such  area.  The 
term  “80-11”  includes  but  is  not  limited 
to  the  exchange  of  sawiogs  for  sawiogs 
on  a  product-for-product  basis  with  or 
without  monetary  adjustment,  and  an 
indirect  transfer  such  as  the  sale  of 
the  assets  of  (or  a  controlling  interest 
in)  a  concern  after  it  has  been  award¬ 
ed  one  or  more  set-aside  sales  of 
timber.  Under  the  latter  circum¬ 
stances,  if,  after  being  awarded  a  set- 
aside  sale  of  timber  a  small  business 
concern  merges  with  or  becomes  sub¬ 
ject  to  the  control  of  a  large  business, 
so  much  of  such  timber  (or  sawiogs 
therefrom)  shall  be  sold  to  one  or 
more  small  businesses  as  is  necessary 
for  compliance  with  the  30  percent  (50 
percent  in  Alaska)  restriction. 

(3)  In  the  case  of  Government- 
owned  special  salvage  timber  reserved 
for  or  involving  preferential  treatment 
of  small  businesses,  restricting  the  dis¬ 
posal  of  timber,  and  when  the  special 
salvage  timber  purchased  is  not  to  be 
resold  in  the  form  of  sawiogs  to  be 
manufactured  into  lumber  and  tim¬ 
bers,  a  concern  is  a  small  business 
when  (i)  it  meets  the  criteria  con¬ 
tained  in  paragraph  (c)(1)  of  this  sec¬ 
tion.  and  (ii)  it  agrees  that  in  manufac¬ 
turing  lumber  or  timbers  from  such 
sawiogs  cut  from  the  Government 
timber,  it  will  do  so  only  with  its  owTn 
facilities  or  those  of  concerns  that 
qualify  under  paragraph  (b)(1)  of  this 
section  as  a  small  business.  This  provi¬ 
sion  assumes  that  the  successful 
bidder  will  remain  a  small  business 
until  the  products  have  been  manufac¬ 
tured.  Accordingly,  if,  after  acquiring 
the  set-aside  sale  the  bidder  is  pur¬ 
chased  by,  becomes  controlled  by,  or 
merged  with  a  large  business,  so  much 
of  such  timber  (or  sawiogs  therefrom) 
as  is  necessary  shall  be  sold  to  one  or 
more  small  businesses  for  compliance 
with  the  30  percent  (50  percent  in 
Alaska)  restriction.  Any  concern  which 
self-certifies  as  a  small  business  con¬ 


cern  for  the  purpose  of  award  under  a 
small  business  set-aside  sale  of  Gov¬ 
ernment  timber  is  expected  to  main¬ 
tain  evidence  that  it  did  so  in  good 
faith.  Accordingly,  such  a  concern  will 
have  to  maintain  for  a  period  of  3 
years  the  name,  address,  and  size 
status  of  each  concern  to  whom  the 
timber  or  sawiogs  were  sold  or  dis¬ 
posed,  and  the  log  species,  grades,  and 
volumes  involved.  Such  concern,  and 
any  subsequent  small  business  concern 
that  acquires  the  sawiogs,  also  shall 
require  its  small  business  purchasers 
to  maintain  similar  records  for  a 
period  of  3  years.  Further,  if  the 
timber  purchased  is  not  to  be  resold  in 
the  form  of  sawiogs  but  is  to  be  manu¬ 
factured  into  lumber  or  timbers  by  a 
concern  other  than  the  bidder,  the 
bidder  must  maintain  records  to  show 
the  name,  address,  and  size  status  of 
the  concern  manufacturing  the  saw- 
logs  into  lumber  or  timbers. 

(4)  In  the  case  of  Government- 
owned  special  salvage  timber  reserved 
for  or  involving  preferential  treatment 
of  small  businesses,  the  special  salvage 
timber  may  be  disposed  of  without  re¬ 
striction  when  there  are  less  than  two 
qualified  mills  in  the  market  area. 

Dated:  December  26,  1378. 

A.  Vernon  Weaver, 
Administrator. 

[FR  Doc.  78-36433  Filed  12-29-78:  8:45  am] 


14910-13-M] 

Title  14 — Aeronautics  and  Space 

CHAPTER  I— FEDERAL  AVIATION  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

[Docket  No.  78-EA-G9;  Amdt.  39-33831 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Piper  Aircraft 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  Rule. 

SUMMARY:  This  amendment  adopts 
a  new  airworthiness  directive  (AD)  ap¬ 
plicable  to  Piper  PA-36-285  type  air¬ 
planes  and  requires  an  inspection  and 
repair  where  necessary  of  the  wing 
spar  carry  through  assembly  for 
damage.  The  purpose  of  the  inspection 
is  to  preclude  structural  weakness  in 
the  wing. 

DATE:  January  2,  1979.  Compliance  is 
required  as  set  forth  in  the  AD. 

ADDRESSES:  Piper  Service  Bulletins 
may  be  acquired  from  the  manufactur¬ 
er  at  Piper  Aircraft  Corporation,  820 
East  Bald  Eagle  Street,  Lock  Haven, 
Pennsylvania  11745. 


FOR  FURTHER  INFORMATION 
CONTACT: 

J.  Maher.  Airframe  Section,  AEA- 
212,  Engineering  and  Manufacturing 
Branch,  Federal  Building,  J.F.K.  In¬ 
ternational  Airport,  Jamaica,  New 
York  11430:  Tel.  212-995-2875. 

SUPPLEMENTARY  INFORMATION: 
There  have  been  reports  of  cumulative 
damage  to  the  wing  spar  carry 
through  assembly  developed  by  fa¬ 
tigue  testing  of  the  wing  and  other 
field  evidence  of  a  movement  between 
the  leg  of  the  spar  cap  and  the  spar 
web.  Since  this  deficiency  can  develop 
in  similar  type  airplanes  and  thus  af¬ 
fects  air  safety,  notice  and  public  pro¬ 
cedure  hereon  are  impractical  and 
good  cause  exists  for  making  the  rule 
effective  in  less  than  30  days. 

Adoption  of  the  Amendment 

Accordingly,  and  pursuant  to  the  au¬ 
thority  delegated  to  me  by  the  Admin¬ 
istrator,  §  39.13  of  the  Federal  Avi¬ 
ation  Regulations  (14  CFR  39.13)  is 
amended,  by  issuing  a  new  airworthi¬ 
ness  directive,  as  follows: 

Piper:  Applies  to  Piper  Model  PA-36-285, 
Serial  Nos.  36-7360001  thru  36-7560003 
certificated  in  all  categories  except  those 
aircraft  incorporating  wing  spar  carry 
through  assembly  Piper  P/N  76824-02. 

To  prevent  hazards  in  flight  associated  with 
damage  cumulating  in  the  wing  spar  carry 
through  assembly,  accomplish  the  follow¬ 
ing: 

(a)  Within  the  next  25  hours  in  service 
from  the  effective  date  of  this  AD  or  upon 
the  attainment  of  2000  hours  in  service, 
whichever  is  later,  unless  previously  accom¬ 
plished  within  the  previous  100  hours  in 
service,  and  thereafter,  at  intervals  not  to 
exceed  100  hours  in  service  from  the  last  in¬ 
spection,  inspect  the  wing  spar  carry 
through  assembly  P/N  97370-00  in  accord¬ 
ance  with  the  “Instructions  Section— Para¬ 
graph  A"  of  Piper  Service  Bulletin  No.  552 
or  equivalent. 

(b)  If  damage  is  observed,  repair  in  accord¬ 
ance  with  the  “Instructions  Section— Para¬ 
graph  B"  of  Piper  Service  Bulletin  No.  552, 
or  equivalent,  prior  to  further  flight,  except 
the  aircraft  may  be  flown  in  accordance 
with  PAR  21.197  to  a  base  where  a  repair 
can  be  made. 

(c)  Equivalent  inspections  and  repairs 
must  be  approved  by  the  Chief.  Engineering 
and  Manufacturing  Branch,  FAA,  Eastern 
Region. 

(d)  Upon  the  incorporation  of  wing  spar 
carry  through  assembly  Piper  P/N  76824- 
02,  compliance  with  the  requirements  of 
this  AD  may  be  dispensed  with. 

(e)  Upon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  Maintenance  Inspector,  the  Chief,  En¬ 
gineering  and  Manufacturing  Branch,  FAA, 
Eastern  Region  may  adjust  the  inspection 
intervals  specified  in  this  AD. 

EFFECTIVE  DATE:  This  amendment 
is  effective  January  2,  1979. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended.  49  U.S.C.  1354(a), 
1421,  and  1423;  Sec.  6(c),  Department  of 
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Transportation  Act,  49  U.S.C.  1655(c);  and 
14  CFR  11.89.). 

Issued  in  Jamaica,  New  York,  on  De¬ 
cember  19,  1978. 

William  E.  Morgan, 
Director,  Eastern  Region. 
[FR  Doc.  78  36243  Filed  12-29-78;  8:45  am] 


[4910-13-M] 

[Docket  No.  78  SO-77;  Amdt.  No.  39  3381] 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Piper  Aircraft  Corp.f  Model  PA-31- 
350 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  Rule. 

SUMMARY:  There  have  been  several 
reported  failures  of  the  elevator 
bungee  spring  on  certain  Piper  PA-31- 
350  Navajo  Chieftain  aircraft.  Many  of 
these  failures  were  discovered  while 
inspecting  the  elevator  bungee  spring 
in  accordance  with  Airworthiness 
Directive  78-01-02,  which  required  a 
check  of  spring  tension  to  insure  com¬ 
pliance  with  the  aircraft  original  speci¬ 
fications.  One  failure  occurred  on 
takeoff,  impairing  pilot  controllability 
during  rotation  and  lift-off.  Since  this 
condition  could  exist  in  other  aircraft 
of  the  same  type  design,  an  airworthi¬ 
ness  directive  is  being  issued  to  require 
inspection  or  replacement  of  the  eleva¬ 
tor  bungee  spring  with  a  spring  of  new 
design. 

DATES:  Effective  January  5,  1979. 
Compliance  as  prescribed  in  body  of 
airworthiness  directive. 

ADDRESSES:  Piper  Service  Bulletin 
No.  626  may  be  obtained  from  Piper 
Aircraft  Corporation,  Lock  Haven 
Division,  Lock  Haven.  Pennsylvania 
17745.  telephone  (717)  748-6711.  A 
copy  of  Piper  Service  Bulletin  No.  626 
is  located  in  Room  275,  Engineering 
and  Manufacturing  Branch.  FAA.  3400 
Whipple  Street,  East  Point,  Georgia. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Steve  Flanagan,  Aerospace  Engineer, 
Engineering  and  Manufacturing 
Branch.  FAA.  Southern  Region.  P.O. 
Box  20636,  Atlanta.  Georgia  30320, 
telephone  (404)  763-7407. 

SUPPLEMENTARY  INFORMATION: 
There  have  been  several  reported  fail¬ 
ures  of  the  elevator  bungee  spring  on 
the  Piper  PA-31-350  Navajo  Chieftain. 
While  many  of  these  failures  were  un¬ 
noticed  until  the  area  was  inspected, 
one  pilot  experienced  the  spring  fail¬ 
ure  on  takeoff  rotation,  with  a  subse¬ 
quent  reduction  in  controllability 
during  the  remainder  of  the  takeoff. 


Investigation  has  suggested  that  the 
spring  failure  is  caused  by  fatigue  in 
the  hook  end  of  the  spring.  This  air¬ 
worthiness  directive  is  being  issued  to 
require  repetitive  inspection  of  the 
spring  hook  ends.  Replacement  of  the 
existing  spring  with  a  new  design  will 
terminate  the  inspections  required  by 
this  airworthiness  directive. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this  regula¬ 
tion,  it  is  found  that  notice  and  public 
procedure  hereon  are  impracticable 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor,  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  is 
amended  by  adding  the  following  new 
airworthiness  directive: 

Piper  Aip.craft  Corporation:  Applies  to 
Piper  PA-31 -350  Navajo  Chieftain,  Serial 
numbers  31-5001  through  31-7952045,  cer¬ 
tificated  in  all  categories.  Compliance  re¬ 
quired  within  the  next  100  hours  of  oper¬ 
ation  after  the  effective  date  of  this  AD. 
and  within  each  subsequent  100  hours  of 
operation. 

To  prevent  adverse  controllability  or  han¬ 
dling  qualities  due  to  failure  of  the  elevator 
bungee  spring,  accomplish  the  following: 

1.  Inspect  the  elevator  bungee  spring. 
Piper  P/N  42377-02.  at  the  hook  ends  in  ac¬ 
cordance  with  the  instructions  contained  in 
Piper  Service  Bulletin  No.  626.  dated  Octo¬ 
ber  26.  1978.  or  later  revision  approved  by 
the  Chief,  Engineering  and  Manufacturing 
Branch,  FAA,  Southern  Region. 

2.  Compliance  with  the  provisions  of  this 
AD  may  be  accomplished  in  an  equivalent 
manner  approved  by  the  Chief,  Engineering 
and  Manufacturing  Branch,  FAA.  Southern 
Region. 

3.  The  recurrent  inspections  required  by 
this  AD  may  be  terminated  by  replacing  the 
elevator  bungee  spring  Piper  P/N  42377  02 
with  a  bungee  spring  of  new  design.  Piper 
P/N  71056-02. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421.  and  1423);  Sec.  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  14 
CFR  11.89.) 

Issued  in  East  Point,  Georgia,  on  De¬ 
cember  18,  1978. 

Phillip  M.  S water, 
Director,  Southern  Region. 

[F’R  Doc.  78-36244  Filed  12-29-78;  8:45  am] 


[4910-13-M] 

(Docket  Number  78-CE-20-AD;  Amdt.  39- 
3382] 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Cessna  Models  21 0G,  H,  J,  M,  N; 
T210G,  H,  J,  M,  N;  and  P210N  Air¬ 
planes 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  Rule. 

SUMMARY:  This  Amendment  adds  a 
new  Airworthiness  Directive  (AD)  ap¬ 
plicable  to  Cessna  Models  210G,  H,  J, 
M,  N;  T210G,  H,  J,  M.  N:  and  P210N 
airplanes.  It  requires  inspection  of  the 
aircraft’s  fuel  system  to  determine 
whether  the  fuel  quantity  transmit¬ 
ters  operate  properly  and  the  replace¬ 
ment  thereof  if  erroneous  fuel  quanti¬ 
ty  indications  attributable  to  these 
components  are  detected.  This  AD, 
which  is  of  an  emergency  nature,  is 
necessary  because  pilots  who  rely  on 
erroneous  fuel  quantity  indications 
may  experience  engine  power  loss  due 
to  fuel  starvation.  Accidents  may 
occur  during  the  resulting  forced  land¬ 
ing. 

EFFECTIVE  DATE:  January  4.  1979 
to  all  persons  except  those  to  whom  it 
has  already  been  made  effective  by 
airmail  letter  from  the  FAA  dated  No¬ 
vember  15,  1978. 

COMPLIANCE:  Before  next  flight. 

ADDRESSES:  Cessna  Single  Engine 
Service  Letter  SE78-69,  dated  Novem¬ 
ber  15,  1978,  or  later  revisions,  applica¬ 
ble  to  this  AD,  may  be  obtained  from 
Cessna  Aircraft  Company,  Marketing 
Division,  Attention:  Customer  Service 
Department,  Wichita,  Kansas  67201; 
Telephone  (316)  685-9111.  A  copy  of 
the  service  letter  cited  above  is  con¬ 
tained  in  the  Rules  Docket,  Office  of 
the  Regional  Counsel,  Room  1558,  601 
East  12th  Street,  Kansas  City,  Missou¬ 
ri  64106  and  at  Room  916,  800  Inde¬ 
pendence  Avenue,  S.W.,  Washington, 
D.C.  20591. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  C.  Pearson,  Aerospace  Engi¬ 
neer,  Engineering  and  Manufactur¬ 
ing  District  Office,  Federal  Aviation 
Administration,  Central  Region, 
Room  238,  Terminal  Building,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209,  telephone  (316)  942-7927. 

SUPPLEMENTARY  INFORMATION: 
The  FAA  has  determined  that  the 
problem  described  in  the  Summary  is 
an  unsafe  condition  which  is  likely  to 
exist  or  develop  in  other  airplanes  of 
the  same  type  design.  Since  the 
agency  also  determined  that  an  emer- 
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gency  situation  existed  and  that  imme¬ 
diate  corrective  action  was  required, 
notice  and  public  procedure  thereon 
were  impracticable  and  contrary  to 
the  public  interest.  Accordingly,  all 
known  registered  owners/operators  of 
the  affected  airplanes  were  notified  of 
the  AD  by  airmail  letter  from  the  FAA 
dated  November  15,  1978.  The  AD 
became  effective  as  to  those  individ¬ 
uals  upon  receipt  of  the  notification 
letter.  Coincident  with  the  issuance  of 
the  emergency  AD,  the  manufacturer 
issued  Cessna  Service  Letter  SE  78-69 
dated  November  15,  1978  which  per¬ 
tains  to  the  subject  matter  of  this  AD. 
Since  the  unsafe  condition  described 
herein  still  exists  on  other  Cessna 
Models  210G,  H,  J,  M,  N;  T210G,  H,  J, 
M,  N;  and  P210N  airplanes,  the  AD  is 
being  published  in  the  Federal  Regis¬ 
ter  as  an  amendment  to  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  39)  to  make  it  effective  as  to  all 
persons  who  did  not  receive  the  letter 
notification.  Reference  to  the  Cessna 
Service  letter  has  also  been  incorpo¬ 
rated  in  the  AD. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor,  Section  39.13  of  the  Federal  Avi¬ 
ation  Regulations  (14  CFR  Section 
39.13)  is  amended  by  adding  the  fol¬ 
lowing  new  Airworthiness  Directive. 

Cessna:  Applies  to  Models  210G,  H,  J  (Serial 
Number  21058819  through  21059199); 
210M,  N  (Serial  Numbers  21062274 
through  21063025);  T210G,  H,  J  (Serial 
Number  T210-0198  through  T210-0454 
and  21058140);  T210M.  N  (Serial  Numbers 
21062274  through  21063025);  and  P210N 
(Serial  Numbers  P21000001  through 
P210000141)  airplanes. 

COMPLIANCE:  Required  as  indicated 
unless  already  accomplished.  To  detect 
binding  of  fuel  quantity  transmitter  float 
arms  and  assure  proper  operation  of  the 
fuel  quantity  indicating  system  accomplish 
the  following: 

(A)  On  Models  210M,  N  and  T210M,  N 
(Serial  Numbers  21062761  through  21063025 
and  P210N  (Serial  Numbers  P21000063 
through  P21000141)  airplanes,  before  next 
flight  (except  that  the  airplane  may  be 
flown  to  a  location  where  this  inspection 
may  be  accomplished,  provided  the  pilot  vi¬ 
sually  verifies  through  the  fuel  filler  neck 
that  adequate  fuel  is  available  to  complete 
the  flight),  completely  fill,  then  drain  the 
left  and  right  fuel  tanks  with  the  engine  in¬ 
operative  and  the  airplane  stationary  in  the 
level  ground  attitude.  Observe  the  fuel 
quantity  gauge  during  draining  and  upon 
completion  of  drainage,  verify  that  the  re¬ 
spective  fuel  quantity  gauge  empty.  Remove 
any  Cessna  P/N  C668002-0101  or  -0102  fuel 
quantity  transmitter  from  which  an  errone¬ 
ous  fuel  quantity  reading  is  observed  and 
check  for  binding  of  the  float  arm.  Replace 
any  fuel  quantity  transmitter  found  binding 
with  an  airworthy  component.  After  re¬ 
placement,  check  for  fuel  leaks  and  proper 
functioning  of  the  fuel  gauging  system. 

(B)  For  Models  210G,  H,  J,  M  (Serial 
Numbers  21058819  through  21059199  and 


21062274  through  21062760),  T210G,  H,  J.  M 
(Serial  Numbers  T210-0198  through  T210- 
0454,  21058140  and  21062274  through 

21062760)  and  P210N  (Serial  Numbers 
P21000001  through  P21000062)  airplanes, 
before  next  flight,  review  the  aircraft  main¬ 
tenance  records  to  determine  if  a  fuel  quan¬ 
tity  transmitter  has  been  replaced  since 
June  7,  1978. 

(1)  If  a  fuel  quantity  transmitter  has  not 
been  replaced  since  June  7,  1978,  make  an 
entry  in  the  aircraft  maintenance  records 
indicating  that  this  Airworthiness  Directive 
has  been  accomplished  and  the  airplane 
may  be  returned  to  service. 

(2)  If  a  fuel  quantity  transmitter  has  been 
replaced  since  June  7,  1978,  comply  with  the 
requirements  of  Paragraph  (A). 

(C)  The  review  of  the  aircraft  mainte¬ 
nance  records  required  by  Paragraph  (B) 
may  be  accomplished  by  the  holder  of  a 
Pilot’s  Certificate  issued  under  Part  61  of 
the  Federal  Aviation  Regulations  on  any 
aircraft  owned  or  operated  by  that  person. 

(D)  Any  equivalent  method  of  compliance 
with  this  AD  must  be  approved  by  the 
Chief,  Engineering  and  Manufacturing 
Branch,  FAA,  Central  Region.  Cessna  Serv¬ 
ice  Letter  SE  78-69,  dated  November  15, 
1978,  or  later  approved  revisions  pertains  to 
the  subject  matter  of  this  AD. 

This  amendment  becomes  effective  on 
January  4,  1979  to  all  persons  except 
those  to  whom  it  has  already  been 
made  effective  by  an  airmail  letter 
from  the  FAA  dated  November  15, 
1978. 

(Secs.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  (49  U.S.C. 
1354(a),  1421  and  1423);  Sec.  6(c)  Depart¬ 
ment  of  Transportation  Act  (U.S.C.  1655(c)); 
Sec.  1189  of  the  Federal  Aviation  Regula¬ 
tions  (14  CFR  Sec.  11.89).) 

Note.— The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  considered  to  be  significant 
under  the  procedures  and  criteria  prescribed 
by  Executive  Order  12044  and  as  imple¬ 
mented  by  interim  Department  of  Transpor¬ 
tation  guidelines  (43  FR  9582;  March  8, 
1978). 

Issued  in  Kansas  City,  Missiouri  on 
December  18,  1978. 

John  E.  Shaw, 
Acting  Director, 
Central  Region. 

[FR  Doc.  78-36245  Filed  12-29-78;  8:45  am) 


[4910-13-M] 

[Docket  No.  18603;  SFAR  No.  39] 

PART  47— AIRCRAFT  REGISTRATION 

Special  Federal  Aviation  Reguation 
Registration  of  Aircraft  Owned  by 
a  Foreign  Corporation 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION;  Final  Rule. 

SUMMARY;  This  special  regulation 
sets  forth  an  application  of  an  aircraft 
registration  requirement  of  the  Feder¬ 


al  Aviation  Act  of  1958  to  aircraft 
owned  by  a  corporation  which  is  law¬ 
fully  organized  and  doing  business 
under  the  laws  of  the  United  States  or 
any  State  thereof  (but  does  not  quali¬ 
fy  as  a  corporate  citizen  of  the  United 
States),  when  the  aircraft  is  to  be  ex¬ 
clusively  used  in  the  United  States 
during  the  period  that  it  is  registered 
in  the  United  States.  It  is  being  issued 
in  response  to  recent  Congressional 
legislation  which  expanded  the  eligi¬ 
bility  for  aircraft  registration. 

DATES:  Effective  Date:  January  2, 
1979.  Comments  by  March  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Clark  H.  Onstad,  Esq.,  Chief  Coun¬ 
sel,  Federal  Aviation  Administration, 

800  Independence  Avenue,  S.W., 

Washington,  D.C.  20591;  telephone 

(202)  426-3773. 

SUPPLEMENTAL  INFORMATION: 

Background 

Recent  amendments  to  the  Federal 
Aviation  Act  of  1958  expanded  the  eli¬ 
gibility  requirements  for  aircraft  regis¬ 
tration  in  the  United  States  (Act  of 
November  9,  1977,  Pub.  L.  95-163,  as 
amended  by  Act  of  March  8,  1978,  Pub. 
L.  95-241).  Amended  Section  501(b) 
provides,  among  other  things,  that  an 
aircraft  is  eligible  for  registration  if  it 
js  not  registered  under  the  laws  of  a 
foreign  country  and  it  is  “owned  by  a 
corporation  (other  than  a  corporation 
which  is  a  citizen  of  the  United  States) 
lawfully  organized  and  doing  business 
under  the  laws  of  the  United  States  or 
any  State  thereof  so  long  as  such  air¬ 
craft  is  based  and  primarily  used  in 
the  United  States.”  Such  a  corpora¬ 
tion  is  herein  called  a  “foreign  corpo¬ 
ration”. 

The  Secretary  of  Transportation  is 
given  the  authority  to  define  the  term 
“based  and  primarily  used  In  the 
United  States”.  In  his  behalf,  the  FAA 
will  soon  issue  a  notice  of  proposed 
rule  making,  setting  forth  proposed 
regulations  for  the  implementation  of 
Section  501(b),  including  a  definition 
of  the  “based  and  primarily  used”  re¬ 
quirement.  Pending  the  adoption  of 
final  rules,  however,  the  FAA  has  de¬ 
termined  that  it  is  necessary  to  apply 
Section  501(b)(l)(A)(ii)  of  the  Act  to 
qualified  foreign  corporations  that 
wish  to  register  aircraft  that  are  to  be 
operated  exclusively  in  the  United 
states  during  the  period  of  U.S.  regis¬ 
tration. 

The  legislative  history  of  Section 
501(b)  indicates  that  the  “based  and 
primarily  used  in  the  United  States” 
limitation  was  incorporated  into  the 
expansion  of  eligibility  for  aircraft 
registration  to  prevent  United  States 
registry  from  becoming  an  interna¬ 
tional  registry  and  United  States  air- 
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craft  registration  from  becoming  a  so- 
called  “flag  of  convenience”.  The  limi¬ 
tation  is  designed  to  proscribe  activi¬ 
ties  by  foreign  corporations  that  own 
and  may  wish  to  operate  U.S.  regis¬ 
tered  aircraft  outside  of  the  United 
States.  Congress  recognized  that  a  re¬ 
striction  had  to  be  placed  upon  such 
corporations  to  insure  that  those  air¬ 
craft  were  to  be  used  primarily  in  the 
United  States.  To  accomplish  these  ob¬ 
jectives,  however,  it  is  sufficient  if  the 
“based  and  primarily  used  in  the 
United  States”  limitation  applies  only 
during  the  time  an  aircraft  is  regis¬ 
tered  in  the  United  States.  Therefore, 
an  aircraft  owned  by  a  qualified  for¬ 
eign  corporation  which  is  to  be  used 
exclusively  in  the  United  States 
during  the  period  of  U.S.  registration 
is  eligible  for  registration  under  Sec¬ 
tion  501(b)(l)(A)(ii). 

Need  for  Immediate  Adoption 

Since  this  Special  Federal  Aviation 
regulation  is  an  interpretive  rule  and  a 
statement  of  general  policy,  I  find 
that  notice  and  public  procedure  are 
not  required  and  that  good  cause 
exists  for  making  it  effective  in  less 
than  30  days.  However,  the  FAA  in¬ 
tends  to  review  operating  experience 
under  the  special  regulation.  Conse¬ 
quently,  interested  persons  are  invited 
to  submit  such  written  data,  views  or 
arguments  as  they  may  desire  regard¬ 
ing  this  SPAR.  Communications 
should  identify  the  Docket  number 
and  be  submitted  in  duplicate  to  the 
Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Atten¬ 
tion:  Rules  Docket,  AGC-24,  800  Inde¬ 
pendence  Avenue,  S.W.,  Washington. 
DC  20591.  All  communications  re¬ 
ceived  before  March  1,  1979,  will  be 
considered  by  the  Administrator  and 
this  SFAR  may  be  changed  in  light  of 
the  comments  received.  All  comments 
submitted  will  be  available,  both 
before  and  after  the  closing  date  for 
comments,  in  the  rules  docket  for  ex¬ 
amination  by  interested  persons. 

Adoption  of  the  Amendment 

Accordingly,  the  following  Special 
Federal  Aviation  Regulation  is  adopt¬ 
ed,  effective 

Contrary  provisions  of  Part  47  of  the 
Federal  Aviation  Regulations  notwith¬ 
standing.  an  aircraft  is  eligible  for  reg¬ 
istration  pursuant  to  Section 
501(b)(l)(A)(ii)  and  (B)  of  the  Federal 
Aviation  Act  of  1958  if  it  is: 

(a)  Owned  by  a  foreign  corporation 
which  is  lawfully  organized  and  doing 
business  under  the  laws  of  the  United 
States  or  any  State  thereof; 

(b)  To  be  exclusively  operated  in  the 
United  States  during  the  period  that  it 
is  registered  in  the  United  States:  and 

(c)  Not  registered  under  the  laws  of 
any  foreign  country  during  the  period 


that  it  is  registered  in  the  United 
States. 

(Sections  313(a),  501,  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1354(a), 
1401),  and  Section  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)). 

Note.— The  FAA  has  determined  that  this 
document  is  not  considered  to  be  significant 
under  the  procedures  and  criteria  prescribed 
by  Executive  Order  12044  and  as  imple¬ 
mented  by  interim  Department  of  Transpor¬ 
tation  guidelines  (43  FR  9582;  March  8. 
1978). 

Issued  in  Washington,  D.C.,  on  De¬ 
cember  22,  1978. 

Langhorne  Bond, 
Administrator. 

[FR  Doc.  78-36374  Filed  12-29-78;  8:45  am] 

[4910-13-M] 

[Airspace  Docket  No.  78-SO-35] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

Alteration  of  Controlled  Airspace 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters 
the  Florida  Transition  Area,  the 
South  Atlantic  Additional  Control 
Area  and  the  South  Florida  Additional 
Control  Area  by  redefining  the  Florida 
Transition  Area  and  the  South  Atlan¬ 
tic  Additional  Control  Area  bound¬ 
aries,  and  by  changing  the  lower  limits 
of  the  three  areas  to  1,200  feet.  This 
action  provides  additional  controlled 
airspace  to  serve  IFR  helicopter  oper¬ 
ations  and  simplifies  the  area  descrip¬ 
tion. 

EFFECTIVE  DATE:  February  22. 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Everett  McKisson,  Airspace  Reg¬ 
ulations  Branch  (AAT-230),  Airspace 
and  Air  Traffic  Rules  Division,  Air 
Traffic  Service,  Federal  Aviation  Ad¬ 
ministration,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 
20591;  telephone:  (202)  426-3715. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  2,  1978,  the  FAA  pub¬ 
lished  for  comment  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  rede¬ 
fine  the  Florida  Transition  Area  and 
the  South  Atlantic  Additional  Control 
Area,  and  to  reduce  the  lower  limits  of 
these  areas  and  the  South  Florida  Ad¬ 
ditional  Control  Area  to  1,200  feet  (43 


FR  45381).  Interested  persons  were  in¬ 
vited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written  com¬ 
ments  on  the  proposal  to  the  FAA. 
The  two  comments  received  expressed 
no  objection  to  the  proposal.  Sections 
71.163,  71.181  of  Part  71  was  repub¬ 
lished  in  the  Federal  Register  on  Jan¬ 
uary  3,  1978  (43  FR  348,  440). 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  rede¬ 
fines  the  Florida  Transition  Area  and 
the  South  Atlantic  Additional  Control 
Area  boundaries,  and  reduces  the 
lower  limits  of  these  areas  and  the 
South  Florida  Additional  Control  Area 
to  1,200  feet.  The  cumbersome  defini¬ 
tion  of  the  Florida  Transition  Area  is 
reduced  to  a  simple  one  sentence  de¬ 
scription.  Use  of  geographic  coordi¬ 
nates  to  redefine  the  South  Atlantic 
Control  Area  precisely  describes  the 
area  without  references  to  adjacent 
ar“iis  for  its  boundaries.  The  reduction 
of  the  lower  limits  of  the  areas  pro¬ 
vides  additional  controlled  airspace  for 
IFR  operations  at  Vero  Beach,  Fla., 
and  helicopterflights  offshore. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor,  §§71.163  and  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CF’R  Part  71)  as  republished  (43  FR 
348,  440)  are  amended,  effective  0901 
GMT.  February  22,  1979,  as  follows: 

In  §71.163,  under  South  Atlantic, 
the  text  is  amended  to  read  as  follows: 

“That  airspace  extending  upward  from 
1,200  feet  MSL  bounded  by  a  line  beginning 
at  Lat.  24  0000'N.,  Long.  80  56  20  W.;  to 
Lat.  24°45  40"N.,  Long.  804800' W.;  thence 
northward  3  NM  from  and  parallel  to  the 
shoreline  to  Lat.  35  29  30'  N.,  Long. 
75"2450"W.;  to  Lat.  34°2118'N.,  Long. 
73°58'53  W.;  thence  southward  along  the 
New  York  Oceanic  CTA/FIR  boundary  to 
Lat.  32*15  00' N„  Long.  77  00  00  "W.;  to  Lat. 


27“00'00' N„ 

Long. 

77  00  00  W. 

to 

Lat. 

27"0000'N., 

Long. 

78  53  00  W. 

to 

Lat. 

26  27  00  N., 

Long. 

79"00  00'W. 

to 

Lat. 

24  40  00' N.. 

Long. 

79  00  00  W. 

to 

Lat. 

24*00  00  N„ 

Long. 

78*00'00'W.; 

thence  to 

point  of  beginning.” 

Under  South  Florida,  “from  2,000 
feet”  is  deleted  and  “from  1,200  feet” 
is  substituted  therefor. 

In  §  71.181,  under  Florida,  the  text  is 
amended  to  read  as  follows: 

“That  airspace  extending  upward  from 

I, 200  feet  above  the  surface  within  the 
boundary  of  the  State  of  Florida  including 
the  offshore  airspace  within  3  NM  of  and 
parallel  to  the  shoreline  of  Florida." 

(Secs.  307(a),  313(a)  and  1110,  Federal  Avi¬ 
ation  Act  of  1958  (49  U.S.C.  1348(a),  1354(a) 
and  1510;  Executive  Order  10854  (24  FR 
9565);  Sec.  6(c),  Department  of  Transporta¬ 
tion  Act  (49  U.S.C.  1655(c));  and  14  CFR 

II. 69.) 
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Note.— The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
significant  under  the  procedures  and  crite¬ 
ria  prescribed  by  Executive  Order  12044  and 
implemented  by  interim  Department  of 
Transportation  guidelines  (43  FR  9582; 
March  8.  1978). 

Issued  in  Washington,  D.C.,  on  De¬ 
cember  22,  1978. 

William  E.  Broadwater, 

Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

[FR  Doc.  78-36240  Filed  12-29-78;  8:45  am] 


[4910-13-M] 

[Airspace  Docket  No.  78  RM-23] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

Alteration  of  VOR  Federal  Airways 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  realigns 
V-160  airway  from  Denver,  Colo.,  to 
Sidney,  Nebr.,  via  an  intersection  of 
airways  approximately  22  miles  north¬ 
west  of  Akron,  Colo.,  and  changes  the 
segment  of  V-263  which  currently  ex¬ 
tends  between  Hugo,  Colo.,  to  extend 
from  Hugo  to  Denver  via  its  present 
intersection  with  V-4  airway  rather 
than  continuing  northwestward  to 
Gill,  Colo.  These  changes  cause  airway 
alignments  to  conform  with  arrival 
and  departure  routes  in  the  vicinity  of 
Denver. 

EFFECTIVE  DATE:  February  22, 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Everett  L.  McKisson,  Airspace 
Regulations  Branch  (AAT-230),  Air¬ 
space  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C., 
20591;  telephone:  (202)  426-3715. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  24,  1978,  the  FAA  pub¬ 
lished  for  comment  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  rea¬ 
lign  V-160  between  Denver  and  Sidney 
via  the  INT  of  Denver  046°  and  Sidney 
201°  magnetic  radials  and  to  change  a 
segment  of  V-263  to  extend  from 
Hugo  to  Denver  via  the  INT  of  Hugo 
325°  and  Denver  082°  magnetic  radials 
(43  FR  54943).  Interested  persons  were 
invited  to  participate  in  this  rulemak¬ 
ing  proceeding  by  submitting  written 
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comments  on  the  proposal  to  the  FAA. 
The  comment  received  expressed  no 
objection  to  the  proposal.  Section 
71.123  of  Part  71  was  republished  in 
the  Federal  Register  on  January  3, 

1978,  (43  FR  307). 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  realigns 
V-160  and  V-263  as  proposed  in  the 
notice  except  that  the  Sidney,  Nebr., 
radial  defining  V-160  was  inadvertent¬ 
ly  given  in  the  magnetic  value  rather 
than  the  true  value.  The  correct  ra¬ 
dials  were  given  in  the  summary  and 
are  used  correctly  herein.  These  two 
airway  changes  improve  the  traffic 
flow  in  the  Denver  area  by  converting 
seldom  used  route  segments  to  connect 
with  normal  arrival  and  departure 
routes  thereby  becoming  more  useful. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor,  §71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
as  republished  (43  FR  307)  is  amend¬ 
ed,  effective  0901  GMT,  February  22, 

1979,  as  follows: 

In  §71.123: 

Under  V-160  “to  Sidney,  Nebr.”  is  deleted 
and  "INT  Denver  058”  and  Sidney,  Nebr., 
214”  radials;  to  Sidney.”  is  substituted  there¬ 
for. 

Under  V-263  "Gill,  Colo.”  is  deleted  and 
"INT  Hugo  337“  and  Denver,  Colo.,  094”  ra¬ 
dials  to  Denver.”  is  substituted  therefor. 

(Secs.  307(a)  and  313(a),  Federal  Aviation 
Act  of  1958  (49  U.S.C.  1348(a)  and  1354(a)); 
Sec.  6(c),  Department  of  Transportation  Act 
(49  U.S.C.  1655(c));  and  14  CFR  11.69.) 

Note.— The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
significant  under  the  procedures  and  crite¬ 
ria  prescribed  by  Executive  Order  12044  and 
implemented  by  interim  Department  of 
Transportation  guidelines  (43  FR  9582; 
March  8,  1978). 

Issued  in  Washington,  D.C.,  on  De¬ 
cember  22,  1978. 

William  E.  Broadwater, 

Chief,  Airspace  and  Air 
Traffic  Rules  Division. 
[FR  Doc.  78-36241  Filed  12-29-78;  8:45  am) 


[4910-13-M] 

[Airspace  Docket  No.  78-WE-18) 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

Alteration  of  Jet  Route 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  realigns 
Jet  Route  72  between  Peach  Springs, 
Ariz.,  and  Albuquerque,  N.  Mex.,  to 

i 
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improve  air  traffic  flow  control  proce¬ 
dures  around  the  Las  Vegas,  Nev.,  ter¬ 
minal  area. 

EFFECTIVE  DATE:  February  22. 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Lewis  W.  Still,  Airspace  Regula¬ 
tions  Branch  (AAT-230),  Airspace 
and  Air  Traffic  Rules  Division,  Air 
Traffic  Service,  Federal  Aviation  Ad¬ 
ministration,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 
20591;  telephone:  (202)  426-8525. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  2,  1978,  (43  FR  51030) 
the  FAA  proposed  an  amendment  to 
Part  75  of  the  Federal  Aviation  Regu¬ 
lations  (14  CFR  Part  75)  that  would 
realign  Jet  Route  72,  in  part,  from 
Peach  Springs,  Ariz.,  to  Albuquerque, 
N.  Mex.,  via  Gallup,  N.  Mex.  Present¬ 
ly,  Jet  Route  72  is  aligned,  in  part, 
from  Peach  Springs,  via  Winslow, 
Ariz.,  and  Zuni,  Ariz.,  to  Albuquerque. 
Interested  persons  were  invited  to  par¬ 
ticipate  in  the  rulemaking  proceeding 
by  submitting  comments  on  the  pro¬ 
posal  to  the  FAA.  One  objection  to  the 
proposal  was  received.  Subpart  B  of 
Part  75  was  republished  in  the  Feder¬ 
al  Register  on  January  3,  1978,  (43 
FR  714). 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  realigns  Jet  Route  J-72,  in 
part,  from  Peach  Springs,  Ariz.,  to  Al¬ 
buquerque,  N.  Mex.,  via  Gallup,  N. 
Mex.  This  realignment  of  J-72  pro¬ 
vides  a  jet  route  segment  in  an  area 
W'here  Las  Vegas  arrivals/departures 
are  normally  vectored  off  course 
during  the  transition  phase  of  flight. 
This  action  eliminates  the  crossing 
airway  congestion  in  the  vicinity  of 
Zuni,  Ariz. 

Discussion  or  Comments 

The  Department  of  the  Air  Force 
objected  to  the  proposed  alignment  of 
Jet  Route  J-72  because  it  would  pene¬ 
trate  the  Air  Traffic  Control  Assigned 
Airspace  that  lies  above  the  SUNNY 
Military  Operations  Area  (MOA), 
thereby  restricting  military  flight 
training  missions.  However,  all  mili¬ 
tary  missions  in  this  area  are  coordi¬ 
nated  with  the  FAA,  and  excellent 
radar  coverage  will  enable  the  FAA  to 
provide  air  traffic  service  without 
derogation  of  the  military  missions. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me  by  the  Administra¬ 
tor,  Subpart  B  of  Part  75  of  the  Feder- 
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al  Aviation  Regulations  (14  CFR  Part 
75)  as  republished  (43  FR  714)  is 
amended,  effective  0901  GMT,  Febru¬ 
ary  22,  1979,  as  follows: 

Under  Jet  Route  No.  72. 

“Winslow,  Ariz.;  Zuni,  Ariz.;”  is  deleted 
and  “Gallup,  N.  Mex.;”  is  substituted  there¬ 
for. 

(Secs.  307(a)  and  313(a),  Federal  Aviation 
Act  of  1958  (49  U.S.C.  1348(a)  and  1354(a)); 
Sec.  6(c),  Department  of  Transportation  Act 
(49  U.S.C.  1655(c));  and  14  CFR  11.69.) 

Note.— The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
significant  under  the  procedures  and  crite¬ 
ria  prescribed  by  Executive  Order  14S044  and 
implemented  by  interim  Department  of 
Transportation  guidelines  (43  FR  9582; 
March  8,  1978). 

Issued  in  Washington,  D.C.  on  De¬ 
cember  22,  1978. 

William  E.  Broadwater, 

Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

[FR  Doc.  78-36275  Filed  12-29-78;  8:45  am] 


[4910-13-M] 

SUBCHAPTER  F— AIR  TRAFFIC  AND  GENERAL 
OPERATING  RULES 

[Docket  No.  18597;  Arndt.  No.  1127] 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

Miscellaneous  Amendments 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT 

ACTION:  Final  Rule. 

SUMMARY:  This  amendment  estab¬ 
lishes,  amends,  suspends,  or  revokes 
Standard  Instrument  Approach  Proce¬ 
dures  (SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National  Air¬ 
space  System,  such  as  the  commission¬ 
ing  of  new  navigational  facilities,  addi¬ 
tion  of  new  obstacles,  or  changes  in  air 
traffic  requirements.  These  changes 
are  designed  to  provide  safe  and  effi¬ 
cient  use  of  the  navigable  airspace  and 
to  promote  safe  flight  operations 
under  instrument  flight  rules  at  the 
affected  airports. 

DATES:  An  effective  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination— 

1.  FAA  Rules  Docket,  FAA  Head¬ 
quarters  Building,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase- 

Individual  SIAP  copies  may  be  ob¬ 
tained  from: 

1.  FAA  Public  Information  Center 
(APA-430),  FAA  Headquarters  Build¬ 
ing,  800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription- 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  may  be  ordered  from 
Superintendant  of  Documents,  U.S. 
Government  Printing  Office,  Wash¬ 
ington,  D.C.  20402.  The  annual  sub¬ 
scription  price  is  $135.00. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  L.  Bersch,  Flight  Proce¬ 
dures  and  Airspace  Branch  (AFS- 
730),  Aircraft  Programs  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  800  Inde¬ 
pendence  Avenue,  SW.,  Washington, 
D.C.  20591;  telephone  (202)  426- 
8277. 

SUPPLEMENTARY  INFORMATION: 
This  amendment  to  Part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  97)  prescribes  new,  amended,  sus¬ 
pended,  or  revoked  Standard  Instru¬ 
ment  Approach  Procedures  (SIAPs). 
The  complete  regulatory  description 
of  each  SIAP  is  contained  in  official 
FAA  form  documents  which  are  incor¬ 
porated  by  reference  in  this  amend¬ 
ment  under  5  U.S.C.  §  552(a),  1  CFR 
Part  51,  and  §  97.20  of  the  Federal  Avi¬ 
ation  Regulations  (FARs).  The  appli¬ 
cable  FAA  Forms  are  identified  as 
FAA  Forms  8260-3,  8260-4  and  8260,5. 
Materials  incorporated  by  reference 
are  available  for  examination  or  pur¬ 
chase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text 
of  the  SIAPs  but  refer  to  their  graphic 
depiction  on  charts  printed  by  publish¬ 
ers  of  aeronautical  materials.  Thus, 
the  advantages  of  incorporation  by 
reference  are  realized  and  publication 
of  the  complete  description  of  each 
SIAP  contained  in  FAA  form  docu¬ 
ment  is  unnecessary.  The  provisions  of 
this  amendment  state  the  affected 
CFR  (and  FAR)  sections,  with  the 
types  and  effective  dates  of  the  SIAPs. 
This  amendment  also  identifies  the 
airport,  its  location,  the  procedure 
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identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effec¬ 
tive  on  the  date  of  publication  and 
contains  separate  SIAPs  which  have 
compliance  dates  stated  as  effective 
dates  based  on  related  changes  in  the 
National  Airspace  System  or  the  appli¬ 
cation  of  new  or  revised  criteria.  Some 
SIAP  amendments  may  have  been  pre¬ 
viously  issued  by  the  FAA  in  a  Nation¬ 
al  Flight  Data  Center  (FDC)  Notice  to 
Airmen  (NOTAM)  as  an  emergency 
action  of  immediate  flight  safety  relat¬ 
ing  directly  to  published  aeronautical 
charts.  The  circumstances  which  cre¬ 
ated  the  need  for  some  SIAP  amend¬ 
ments  may  require  making  them  effec¬ 
tive  in  less  than  30  days.  For  the  re¬ 
maining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is  pro¬ 
vided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach  Proce¬ 
dures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  ap¬ 
plied  to  the  conditions  existing  or  an¬ 
ticipated  at  the  affected  airports.  Be¬ 
cause  of  the  close  and  immediate  rela¬ 
tionship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that 
notice  and  public  procedure  before 
adopting  these  SIAPs  is  unnecessary, 
impracticable,  or  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making 
some  SIAPs  effective  in  less  than  30 
days. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  author¬ 
ity  delegated  to  me.  Part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach  Proce¬ 
dures,  effective  at  0901  G.m.t.  on  the 
dates  specified,  as  follows: 

1.  By  amending  §97.23  VOR-VOR/DME 
SIAPs  identified  as  follows: 

•  *  *  Effective  February  22,  1979 

Canton,  IL— Ingersoll,  VOR-A,  Amdt.  3 
Chicago  (Wheeling),  IL— Pal-Waukee,  VOR 
Rwy  16,  Amdt.  16 

Chicago  (Wheeling),  IL— Pal-Waukee,  VOR/ 
DME  Rwy  16,  Amdt.  2 
Bad  Axe,  MI— Huron  County  Memorial, 
VOR  Rwy  3,  Amdt.  5 

Bad  Axe,  MI— Huron  County  Memorial, 
VOR  Rwy  21.  Amdt.  4 

Hancock,  MI— Houghton  County  Memorial, 
VOR  Rwy  13.  Amdt.  9  . 

Hancock,  MI— Houghton  County  Memorial, 
VOR  Rwy  25,  Amdt.  11 
Hancock,  MI— Houghton  County  Memorial, 
VOR  Rwy  31,  Amdt.  8 

Howell,  MI— Livingston  County,  VOR  Rwy 
31,  Amdt.  4 

Lapeer,  MI— Dupont-Lapeer,  VOR-A,  Amdt. 
8 

Port  Huron,  MI— St.  Clair  County  Inti, 
VOR/DME-A,  Amdt.  1 
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Romeo,  MI— Romeo.  VOR/DME-A,  Arndt.  3 
Westland,  MI— National,  VOR-A,  Arndt.  4 
Olivia.  MN— Olivia  Municipal,  VOR/DME- 
A,  Arndt.  1 

Sioux  Falls,  SD— Joe  Foss  Field,  VOR  Rwy 
15,  Arndt.  11 

Sioux  Falls,  SD— Joe  Foss  Field,  VOR/DME 
or  TACAN  Rwy  33,  Arndt.  2 

*  *  *  Effective  February  8, 1979 

Chandler.  AZ— Chandler  Muni,  VOR  Rwy  4, 
Original 

Chandler,  AZ— Stellar  City  Airpark,  VOR 
Rwy  17,  Amdt.  2,  cancelled 
Chandler,  AZ— Stellar  City  Air  Park,  VOR 
Rwy  35,  Original 

Goodland,  KS— Renner  Field  (Goodland 
Muni),  VOR  Rwy  30,  Amdt.  2 
Goodland,  KS— Renner  Field  (Goodland 
Muni),  VOR/DME  Rwy  30,  Original 
Worthington,  MN— Worthington  Municipal, 
VOR  Rwy  11,  Original 
Worthington,  MN— Worthington  Municipal, 
VOR  R  wy  17,  Amdt.  7 

Worthington,  MN— Worthington  Municipal, 
VOR  Rwy  29,  Original 
Worthington,  MN— Worthington  Municipal, 
VOR  Rwy  35,  Amdt.  3 

Dexter,  MO— Dexter  Muni,  VOR/DME  Rwy 
36,  Amdt.  2 

Rolla/Vichy,  MO— Rolla  National,  VOR 
Rwy  22,  Amdt.  5 

Rolla/Vichy,  MO— Rolla  National,  VOR/ 
DME  Rwy  4,  Amdt.  1 

Missoula,  MT— Johnson-Bell  Field,  VOR-C, 
Amdt.  1 

Missoula,  MT— Johnson-Bell  Field,  VOR/ 
DME-A,  Amdt.  10 

Missoula,  MT— Johnson-Bell  Field,  VOR/ 
DME-B,  Amdt.  3 

Ogaliala,  NE— Searle  Field,  VOR  Rwy  8, 
Original 

Ogaliala,  NE-Searle  Field,  VOR  Rwy  26, 
Original 

Burlington,  NC— Burlington  Muni,  VOR/ 
DME-A,  Original 

Slate  College,  PA— State  College  Air  Depot, 
VOR-A,  Amdt.  7 

Big  Spring,  TX— Howard  County,  VOR  Rwy 
16,  Amdt.  10,  cancelled 
Lubbock,  TX— Lubbock  International, 

VOR/DME  or  TACAN  Rwy  26,  Amdt.  6 
Waco,  TX— James  Connally,  VOR-A,  Amdt. 
6 

2.  By  amending  §  97.25  SDF-LOC-LDA 
SIAPs  identified  as  follows: 

*  *  *  Effective  February  22,  1979 

Hancock,  MI— Houghton  County  Memorial, 
LOC/DME  (BC)  Rwy  13.  Amdt.  4 
Sioux  Falls,  SD— Joe  Foss  Field,  LOC  (BC) 
Rwy  21,  Amdt.  16 

*  *  *  Effective  February  8,  1979 

Goodland,  KS— Renner  Field  (Goodland 
Muni ),  LOC  Rwy  30,  Amdt.  1 
Kansas  City,  MO— Kansas  City  Internation¬ 
al,  LOC  BC  Rwy  19,  Original 
Montgomery,  NY— Orange  County,  LOC 
Rwy  3,  Amdt.  2 

New  Bern,  NC— Simmons-Nott,  LOC  Rwy  4, 
Original 

Lubbock,  TX— Lubbock  International,  LOC 
BC  Rwy  35L,  Amdt.  8 

*  *  *  Effective  January  25,  1979 

Miami,  FL— Opa  Locka,  LOC  Rwy  9L,  Origi¬ 
nal 

Madison,  WI— Dane  County  Regional/ 
Truax  Field,  LOC  BC  Rwy  18,  Amdt.  7, 
cancelled 


*  *  •Effective  December  6,  1978 

Kirksville,  MO— Clarence  Cannon  Memori¬ 
al,  LOC  Rwy  36,  Amdt.  1 

3.  By  amending  §97.27  NDB/ADF  SIAPs 
identified  as  follows: 

*  *  *  Effective  February  22,  1979 

Canton,  IL— Ingersoll,  NDB  Rwy  36.  Amdt. 
3 

Carbondale-Murphysboro,  IL— Southern  Il¬ 
linois,  NDB  Rwy  18,  Amdt.  6 
Monticello,  IN— White  County,  NDB  Rwy 
36,  Amdt.  1 

Hancock,  MI— Houghton  County  Memorial, 
NDB  Rwy  31,  Amdt.  5 

Port  Huron,  MI— St.  Clair  County  Inti,  NDB 
Rwy  4.  Amdt.  6 

Sioux  Falls,  SD— Joe  Foss  Field,  NDB  Rwy 

3.  Amdt.  16 

Luray,  VA— Luray  Caverns,  NDB-A,  Amdt.  2 

*  •  *  Effective  February  8,  1979 

Goodland,  KS— Renner  Field  (Goodland 
Muni),  NDB  Rwy  30,  Amdt.  1 
Missoula,  MT— Johnson-Bell  Field,  NDB-D, 
Amdt.  1 

Ogaliala,  NE— Searle  Field,  NDB  Rwy  8. 
Amdt.  3 

Ogaliala,  NE— Searle  Field,  NDB  Rwy  26, 
Amdt.  2 

Middletown,  NY— Randall,  NDB-A,  Orig- 
nial,  cancelled 

Middletown,  NY— Randall,  NDB  Rwy  26, 
Orignial, 

Montgomery,  NY— Orange  County,  NDB 
Rwy  3.  Original 

Montgomery,  NY— Orange  Co.,  NDB  (ADF) 
Rwy  3,  Original,  cancelled 
Greeneville,  TN— Greencville  Muni,  NDB 
Rwy  5,  Amdt.  2 

Waco,  TX— James  Connally,  NDB  Rwy  17L, 
Amdt.  5 

Waco,  TX— James  Connally,  NDB  Rwy  35R, 
Amdt.  6 

4.  By  amending  §97.29  ILS-MLS  SIAPs 
identified  as  follows: 

*  *  *  Effective  February  22,  1979 

Carbondale-Murphysboro,  IL— Southern  Il¬ 
linois,  ILS  Rwy  18,  Amdt.  6 
Chicago  (Wheeling),  IL— Pal-Waukee,  ILS 
Rwy  16,  Amdt.  2 

Lexington,  KY— Blue  Grass,  ILS  Rwy  22, 
Original 

Hancock,  MI— Houghton  County  Memorial, 
ILS  Rwy  31,  Amdt.  5 

Sioux  Falls,  SD— Joe  Foss  Field,  ILS  Rwy  3, 
Amdt.  19 

*  *  *  Effective  February  8,  1979 

Missoula,  MT— Johnson-Bell  Field,  ILS  1 
Rwy  11,  Amdt.  7 

Missoula,  MT— Johnson-Bell  Field,  ILS  2 
Rwy  11,  Amdt.  3 

Columbia,  SC— Columbia  Metropolitan,  ILS 
Rwy  11,  Amdt.  10 

Waco,  TX— James  Connally,  ILS  Rwy  17L, 
Amdt.  6 

*  *  *  Effective  January  25,  1979 

Madison,  WI— Dane  County  Regional/ 
Truax  Field,  ILS  Rwy  18,  Original 

5.  By  amending  §97.31  RADAR  SIAPs 
identified  as  follows: 

*  *  *  Effective  February  22,  1979 

Sioux  Falls,  SD— Joe  Foss  Field,  RADAR- 1, 
Amdt.  2 

*  *  *  Effective  February  8,  1979 


Houston,  TX— Clover  Field,  Radar-1,  Origi¬ 
nal,  cancelled 

6.  By  amending  §  97.33  RNAV  SIAPs  iden¬ 
tified  as  follows: 

*  *  *  Effective  February  22,  1979 

Port  Huron,  MI— St.  Clair  County  Inti, 
RNAV  Rwy  4,  Amdt.  2 
Port  Huron,  MI— St.  Clair  County  Inti, 
RNAV  Rwy  22,  Amdt.  3 

*  *  *  Effective  February  8,  1979 

Rolla/Vichy,  MO-Rolla  National,  RNAV 
Rwy  22,  Original 

Goodland,  KS— Renner  Field  (Goodland 
Muni),  RNAV  Rwy  12,  Amdt.  2 

*  *  *  Effective  December  6,  1978 

Kirksville,  MO— Clarence  Cannon  Memori¬ 
al,  RNAV  Rwy  36,  Amdt.  5 
Kirksville,  MO— Clarence  Cannon  Memori¬ 
al,  RNAV  Rwy  18,  Amdt.  4 

(Secs.  307,  313(a),  601,  and  1110,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348, 
1354(a),  1421,  and  1510);  Sec.  6(c),  Depart¬ 
ment  of  Transportation  Act  (49  U.S.C. 
§  1655(c));  and  14  CFR  11.49(b)(3).) 

Note.— The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
significant  under  the  procedures  and  crite¬ 
ria  prescribed  by  Executive  Order  12044  and 
implemented  by  interim  Department  of 
Transportation  guidelines  (43  FR  9582; 
March  8,  1978). 

Issued  in  Washington,  D.C.  on  De¬ 
cember  22,  1978. 

James  M.  Vines, 

Chief,  Aircraft 
Programs  Division. 

Note.— The  incorporation  by  reference  in 
the  preceding  document  was  approved  by 
the  Director  of  the  Federal  Register  on 
May  12,  1969. 

[FR  Doc.  78-36242  Filed  12-29-78;  8:45  ami 


[3510-25-M] 

Title  15 — Commerce  and  Foreign 
Trade 

CHAPTER  III— INDUSTRY  AND  TRADE 
ADMINISTRATION,  DEPARTMENT 
OF  COMMERCE 

Exports  of  Petroleum  Products  from 
Hawaii,  Guam,  and  United  States 
Foreign-Trade  Zones;  Exports  of 
Crude  and  Partially  Refined  Petro¬ 
leum 

AGENCY;  Department  of  Commerce, 
Industry  and  Trade  Administration, 
Bureau  of  Trade  Regulation,  Office  of 
Export  Administration. 

ACTION:  Final  rule. 

SUMMARY:  These  regulations  estab¬ 
lish  a  new  General  License  under 
which  petroleum  products  refined  in 
United  States  Foreign-Trade  Zones  or 
in  Guam  from  foreign-origin  crude  oil 
may  be  freely  exported  from  those 
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areas,  provided  that  the  details  of 
such  exports  are  reported  to  the  De¬ 
partment  of  Commerce  on  a  quarterly 
basis.  These  regulations  also  modify 
the  rules  applicable  to  the  issuance  of 
licenses  to  export  crude  and  partially- 
refined  petroleum.  These  changes  are 
made  to  bring  petroleum  export  regu¬ 
lations  into  conformity  with  the 
Export  Administration  Amendments 
of  1977  and  to  prescribe  the  conditions 
under  which  exports  of  crude  petro¬ 
leum  in  exchange  for  the  same  com¬ 
modity  will  be  considered. 

DATE:  December  28,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Converse  Hettinger,  Director, 

Short  Supply  Division,  Office  of 

Export  Administration,  Department 

of  Commerce,  Washington,  D.C., 

20230  (telephone  202-377-3795) 

SUPPLEMENTARY  INFORMATION: 
Exports  of  Petroleum  Products  from 
Hawaii,  Guam,  and  United  States  For¬ 
eign-Trade  Zones  Section  108  of  the 
Export  Administration  Amendments 
of  1977  (P.L.  95-52)  adds  Section  4(j) 
to  the  Export  Administration  Act  of 
1969,  as  amended  (the  “Act”).  Section 
4(j)  excludes  petroleum  products  re¬ 
fined  from  foreign-origin  crude  oil  in 
United  States  Foreign-Trade  Zones  or 
in  the  Territory  of  Guam  from  any 
quantitative  export  restrictions  im¬ 
posed  pursuant  to  the  short  supply 
provision  of  the  Act  (Section  3(2)(a)), 
“except  that,  if  the  Secretary  of  Com¬ 
merce  finds  that  a  product  is  in  short 
supply,  the  Secretary  of  Commerce 
may  issue  such  rules  and  regulations 
as  may  be  necessary  to  limit  exports.” 

Section  377.6(d)(9)  of  the  Export  Ad¬ 
ministration  Regulations  (15  CFR 
§  377.6(d)(9))  currently  provides  for 
the  export,  without  quantitative  re¬ 
striction,  of  petroleum  products  re¬ 
fined  from  foreign-origin  crude  petro¬ 
leum  form  the  Territory  of  Guam  and 
the  State  of  Hawaii  (including  For¬ 
eign-Trade  Subzone  No.  9A)  when 
such  products  are  refined  in  these 
areas.  However,  under  the  current  pro¬ 
cedures  the  exporter  must  obtain  a 
validated  export  license  and  furnish— 
as  a  precondition  to  the  issuance  of 
such  license— evidence  that  the  petro¬ 
leum  products  to  be  exported  are  sur¬ 
plus  to  the  needs  of  the  local  economy 
(including  the  ships’  bunker  and  avi¬ 
ation  fuel  markets)  and  local  Depart¬ 
ment  of  Defense  procurement  needs. 

While  the  exemptions  and  proce¬ 
dures  presently  contained  in  Sections 
377.6(d)(9)  and  (e)(8), of  the  Regula¬ 
tions  are  continued  with  respect  to  ex¬ 
ports  from  the  State  of  Hawaii,  the 
new  regulations  permit  exports  of  pe¬ 
troleum  products  refined  from  foreign- 
origin  crude  oil  in  the  Territory  of 
Guam  and  United  States  Foreign- 
Trade  Zones.  Exports  of  such  petro¬ 


leum  products  from  these  areas  may 
hereafter  be  made  under  a  new  Gener¬ 
al  License,  designated  G-FTZ.  Export¬ 
ers  using  this  General  License  are  re¬ 
quired,  how’ever,  to  submit  reports  to 
the  Office  of  Export  Administration  at 
the  end  of  each  calendar  quarter  in 
which  such  General  License  was  used. 
These  reports  will  give  details  of 
export  transactions  and  other  infor¬ 
mation.  The  information  contained  in 
these  reports  will  assist  the  Depart¬ 
ment  in  determining  whether  the  com¬ 
modities  exported  are  in  “short 
supply”  within  the  meaning  of  Section 
4(j)  of  the  Act. 

The  new  regulations  also  authorize 
the  reexport  under  certain  conditions 
of  petroleum  prodilbts  which  were 
first  exported  from  the  United  States 
under  this  new  General  License. 

Exports  of  Crude  or  Partially  Re¬ 
fined  Petroleum.  With  limited  excep¬ 
tions  Section  110  of  the  Export- 
Administration  Amendments  of  1977 
prohibits  the  export  of  domestically- 
produced  crude  oil  transported  by 
pipeline  over  rights-of-way  granted 
pursuant  to  Section  28(u)  of  the  Min¬ 
eral  Leasing  Act  of  1920  unless  the 
President  makes  and  publishes  an  ex¬ 
press  multi-part  finding  as  described 
below  and  reports  that  finding  to  the 
Congress  as  an  energy  action  pursuant 
to  Section  551  of  the  Energy  Policy 
and  Conservation  Act  (42  U.S.C.  6421). 
Unless  extended,  Section  110  will 
expire  on  June  22,  1979. 

When  Section  110  was  enacted,  ex¬ 
ports  of  certain  domestically-produced 
crude  oil  were  already  subject  to 
export  restrictions  contained  in  three 
statutes:  (1)  Section  28(u)  of  the  Min¬ 
eral  Leasing  Act  of  1920,  as  amended 
(30  U.S.C.  185);  (2)  Section  103  of  the 
Energy  Policy  and  Conservation  Act  of 
1975  (42  U.S.C.  6212);  and  (3)  Section 
201  of  the  Naval  Petroleum  Reserves 
Production  Act  of  1976  (10  U.S.C. 
7430).  These  three  statutory  provi¬ 
sions  are  already  reflected  in  the 
Export  Administration  Regulations. 

Section  110  left  these  three  prior 
statutory  provisions  unchanged  but 
added  a  tighter  restriction  on  exports 
of  domestically-produced  crude  oil 
which  is  transported  by  pipeline  as  de¬ 
scribed  above. 

While  the  provisions  of  Section  110 
are  similar  to  those  contained  in  these 
earlier  statutes,  the  substance  of  the 
President’s  finding  and  the  require¬ 
ment  for  Congressional  review  are  dif¬ 
ferent.  Section  110  provides  that  no 
export  based  on  a  Presidential  finding 
may  take  place  until  either  both 
Houses  of  Congress  have  passed  a  res¬ 
olution  approving  the  proposed 
export,  or  neither  House  has  passed  a 
resolution  disapproving  such  export 
during  a  period  of  60-calendar  days 
during  which  both  Houses  of  Congress 
are  in  continuous  session.  Excepted 


from  the  foregoing  restriction  are  ex¬ 
changes  of  similar  quantity  for  con¬ 
venience  or  increased  efficiency  of 
transportation  with  persons  or  the 
government  of  an  adjacent  foreign 
state  and  temporary  exports  across 
parts  of  an  adjacent  foreign  state 
which  reenter  the  United  States. 

The  new  regulations  incorporate  the 
Section  110  provision  and,  in  addition, 
they  provide  for  consideration  of  ap¬ 
plications  to  export  crude  or  partially- 
refined  petroleum  not  subject  to  the 
statutory  restrictions  in  exchange  for 
crude  petroleum  other  than  as  part  of 
a  transaction  carried  out  with  persons 
or  the  government  of  an  adjacent  for¬ 
eign  state. 

Waiver  of  Proposed  Rulemaking  Pro¬ 
cedures  and  Invitation  for  Comment. 
The  requirements  for  notice  of  pro¬ 
posed  rulemaking  and  opportunity  for 
comment  are  waived  by  the  Depart¬ 
ment  pursuant  to  Section  8  of  the 
Export  Administration  Act  of  1969,  as 
amended.  In  addition,  the  Department 
has  found  that:  (1)  under  the  Energy 
Policy  and  Conservation  Act,  compli¬ 
ance  with  such  procedures  would  seri¬ 
ously  impair  the  Department’s  ability 
to  maintain  effective  and  timely  con¬ 
trols  over  exports  of  petroleum  and 
petroleum  products:  (2)  the  restric¬ 
tions  contained  in  Section  110  are  so 
specific  as  to  leave  the  Department  no 
discretion  with  respect  to  implement¬ 
ing  that  Section  and  that  notice  and 
public  comment  on  the  changes  to  the 
regulations  announced  herein  with  re¬ 
spect  to  crude  oil  exports  is  according¬ 
ly  both  impractical  and  unnecessary; 
and  (3)  the  regulatory  changes  an¬ 
nounced  herein  relating  to  exports  of 
petroleum  products  from  United 
States  Foreign-Trade  Zones  and  from 
Guam  implement  a  statutory  provi¬ 
sion  which  relieves  a  current  restric¬ 
tion. 

Written  comments  on  the  regula¬ 
tions  announced  herein  are  solicited 
on  a  continuing  basis.  Interested  par¬ 
ties  are  encouraged  to  submit  written 
comments,  views  or  data  concerning 
these  regulations  to  the  U.S.  Depart¬ 
ment  of  Commerce,  Office  of  Export 
Administration,  P.O.  Box  7138,  Ben 
Franklin  Station,  Washington,  D.C. 
20044. 

Accordingly,  the  Export  Administra¬ 
tion  Regulations  (15  CFR  368  et  seq.) 
are  amended  as  follows: 

PART  371— GENERAL  LICENSES 

1.  Section  371.2(c)(9)  is  revised  to 
read  as  follows: 

§  371.2  General  provisions. 

(c)  *  *  * 

(9)  The  commodity  is  listed  in  a  Sup¬ 
plement  to  Part  377  as  being  under 
short  supply  control,  unless  the  export 
is  authorized  under  the  provisions  of 
General  Licenses  G-NNR,  GLV,  SHIP 
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STORES,  PLANE  STORES,  RCS,  or 
G-FTZ. 

•  '  •  *  *  • 

2.  A  new  Section  371.7  is  established 
reading  as  follows: 

§  371.7  General  License  G-FTZ:  Exports 
of  Petroleum  Commodities  From  U.S. 
Foreign  Trade  Zones  and  From  Guam. 

(a)  Scope.  A  General  License  desig¬ 
nated  G-FTZ  is  established.  This  li¬ 
cense  authorizes  the  export  from  a 
United  States  Foreign-Trade  Zone  or 
the  Territory  of  Guam,  of  any  petro¬ 
leum  commodity  listed  in  Supplement 
No.  2  to  Part  377  other  than  a  Group 
A  commodity,  to  any  destination  other 
than  a  Country  Group  S  or  Z  destina¬ 
tion,  provided  that  the  petroleum  com¬ 
modity  was  refined  from  foreign-origin 
crude  petroleum  in  such  Zone  or  Ter¬ 
ritory  and  is  being  exported  there¬ 
from. 

(b)  Quarterly  Reports.  As  a  condition 
for  the  use  of  a  General  License  G- 
FTZ,  an  exporter  shall  file  a  report 
with  the  Office  of  Export  Administra¬ 
tion  within  21  days  following  the  end 
of  each  calendar  quarter  during  which 
an  export  is  made  under  General  Li¬ 
cense  G-FTZ.  This  report  shall  be  in 
affidavit  format,  be  signed  by  an  au¬ 
thorized  representative  of  the  export¬ 
er,  and  contain  the  following: 

(1)  The  details  of  each  such  export 
shipment,  including  the  commodity 
description,  quantity,  value,  ultimate 
consignee,  purchaser,  country  of  ulti¬ 
mate  destination  and  all  other  perti¬ 
nent  details  of  such  shipment,  togeth¬ 
er  with  a  copy  of  the  Shipper’s  Export 
Declaration  (Commerce  Form  No. 
7525-V)  filed  with  the  carrier  covering 
each  such  export  shipment. 

(2)  A  certification  that  the  petro¬ 
leum  commodities  which  were  export¬ 
ed  during  the  preceding  calendar  quar¬ 
ter:  (i)  did  not  become  available  for 
export  as  a  result  of  an  exchange  for 
commodities  which  would  not  qualify 
for  export  under  General  License  G- 
FTZ,  and  will  not  be  replaced  within 
the  exporter’s  customary  domestic 
marketing  area  by  commodities  which 
do  not  so  qualify;  (ii)  were  refined  ex¬ 
clusively  from  foreign-origin  crude  pe¬ 
troleum  in  a  Foreign-Trade  Zone  or 
Guam;  and  (iii)  have  been  reported  to 
the  Department  of  Energy  as  surplus 
and  have  been  released  by  that  De¬ 
partment  from  redirected  distribution 
if,  at  the  time  of  export,  the  commod¬ 
ities  exported  were  subject  to  Depart¬ 
ment  of  Energy  allocation  regulations. 

(3)  A  certification  that,  to  the  best 
of  the  exporter’s  knowledge  and  belief, 
the  particular  commodities  and  quan¬ 
tities  exported  during  the  preceding 
calendar  quarter  were:  (i)  surplus  to 
the  procurement  needs  of  the  Depart¬ 
ment  of  Defense  Fuel  Supply  Center 
of  the  Defense  Logistics  Agency  (for- 
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merly  Defense  Supply  Agency);  (ii) 
surplus  to  the  needs  of  the  domestic 
economy  of  the  State,  territory,  de¬ 
pendency  or  possession  of  the  United 
States  in  which  the  United  States  For¬ 
eign-Trade  Zone  is  located  or  of  the 
Territory  of  Guam:  and  (iii)  not  the 
subject  of  any  purchase  orders  or  so¬ 
licitations  from  firms  within  the  ex¬ 
porter’s  customary  domestic  market¬ 
ing  area.  If  the  exporter  is  not  able  to 
certify  to  “(iii)”,  the  exporter  may,  in 
the  alternative,  list  by  commodity, 
quantity,  price  and  date  of  requested 
delivery  any  unsatisfied  purchase 
orders  or  solicitations  received  during 
the  current  and  preceding  calendar 
quarter  from  any  domestic  purchaser 
within  the  exporter’s  customary  do¬ 
mestic  marketing  area  and  explain  the 
reasons  why  the  exporter  was  unable 
to  satisfy  such  purchase  orders. 

(4)  A  sworn  affidavit  signed  by  an 
authorized  representative  of  the  ex¬ 
porter  stating  that  the  exported 
commodity(ies)  has  (have)  been  re¬ 
ported  as  exports  to  the  refiner(s),  if 
the  exporter  is  not  the  refiner  of  the 
commodity(ies),  and  the  coramod- 
ity(ies)  when  exported  by  a  refiner  is 
(are)  required  to  be  reported  to  the 
U.S.  Department  of  Energy  for  pur¬ 
poses  of  adjustment  of  the  volume  of 
the  refiner’s  crude  oil  runs  to  stills 
pursuant  to  10  CFR  211.67(d)(2). 

(c)  Submission  of  Reports.  Quarterly 
reports  required  to  be  filed  under  (b) 
above  should  be  submitted  to:  Office 
of  Export  Administration,  ATTEN¬ 
TION:  Short  Supply  Division,  Room 
1617A,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230. 

Reports  must  be  received  no  later 
than  the  21st  day  of  the  month  follow- 
ing  the  calendar  quarter  in  which  the 
export  took  place. 

Should  it  come  to  the  Department’s 
attention  that  an  exporter  has  made 
an  export  shipment  under  the  terms 
of  this  General  License  G-FTZ  and 
has  failed  to  report  the  details  of  such 
shipment  by  the  21st  day  of  the 
month  following  the  calendar  quarter 
in  which  the  shipment  wras  made,  the 
provisions  of  this  General  License  may 
be  withdrawn  with  respect  to  (hat  ex¬ 
porter  and  the  exporter  may  be  in¬ 
structed  to  apply  for  a  validated  li¬ 
cense  for  all  future  export  shipments 
which  would  otherwise  be  subject  to 
the  provisions  of  this  General  License 
G-FTZ. 


PART  374— REEXPORTS 

3.  Section  374.2(a)(1)  is  revised  to 
read  as  follows: 

§  374.2  Permissive  reexports. 

(a)*  *  * 


(1)  May  be  exported  directly  from 
the  United  States  to  the  new  country 
of  destination  under  General  License 
G-DEST,  GTE,  G-NNR,  or  G-FTZ. 


PART  377— SHORT  SUPPLY 
CONTROLS 

§377.6  [Amended] 

4.  Section  377.6(d)  is  amended  as  fol¬ 
lows: 

Paragraph  (d)(l)(iv)  is  renumbered 

(d)(l)(vi),  paragraph  (dXD(iii)  is  re¬ 
vised,  and  new  paragraphs  (dXlXiv) 
and  (dXlXv)  are  added  to  read  as  fol¬ 
lows: 

*  *  *  *  * 

(d)(1)  Issuance  of  export  licenses 

*  *  * 


*  *  *  *  * 

(iii)  If  the  crude  or  partially  refined 
petroleum  was  produced  from  a  Naval 
Petroleum  Reserve  but  has  not  been 
and  wiil  not  be  transported  by  pipeline 
over  a  federal  right-of-way  granted 
pursuant  to  Section  28(u)  of  the  Min¬ 
eral  Leasing  Act  of  1920,  and  the 
President  makes  and  publishes  an  ex¬ 
press  finding  that  the  export(s)  will 
not  diminish  the  total  quantity  or 
quality  of  petroleum  available  to  the 
United  States  and  that  such  export(s) 
are  in  the  national  interest  and  are  in 
accord  with  the  Export  Administra¬ 
tion  Act  of  1969,  as  amended;  or 

(iv)  If  the  crude  or  partially  refined 
petroleum  has  been  or  will  be  trans¬ 
ported  by  pipeline  over  rights-of-way 
granted  pursuant  to  Section  28  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
185),  and  the  President  makes  and 
publishes  an  express  finding  that  the 
export  of  such  crude  or  partially  re¬ 
fined  petroleum:  (a)  will  not  diminish 
the  total  quantity  or  quality  of  petro¬ 
leum  available  to  the  United  States, 
(6)  will  have  a  positive  effect  on  con¬ 
sumer  oil  prices  by  decreasing  ihe 
average  crude  oil  acquisition  costs  of 
refiners,  (c)  wiil  be  made  only  pursu¬ 
ant  to  contracts  which  may  be  termi¬ 
nated  if  the  petroleum  supplies  of  the 
United  States  are  interrupted  or  seri¬ 
ously  threatened,  (d)  are  in  the  na¬ 
tional  interest  and  in  accordance  with 
the  provisions  of  the  Export  Adminis¬ 
tration  Act;  and  in  addition  thereto, 
the  President  reports  such  finding  to 
the  Congress  as  an  energy  action  as 
defined  in  Section  551  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C. 
6421)  and  either  U)  a  60-calendar  day 
period  during  which  both  Houses  of 
Congress  are  in  continuous  session,  as 
defined  in  Section  551  of  that  Act,  has 
elapsed  and  neither  House  has  passed 
a  resolution  disapproving  such  finding, 
or  (2)  each  House  of  Congress  has 
passed  a  resolution  approving  such 
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finding  or  affirmatively  stating,  in 
substance,  that  such  House  does  not 
object  to  such  finding;  or 

(v)  If  the  crude  or  partially-refined 
petroleum  was  not  produced  from  the 
Naval  Petroleum  Reserves  and  was  not 
and  will  not  be  transported  by  pipeline 
over  rights-of-way  granted  pursuant  to 
Section  28(u)  of  the  Mineral  Leasing 
Act  of  1920,  and  such  commodity  will 
be  exported  as  part  of  an  overall  trans¬ 
action  which:  ( 1 )  will  result  directly  in 
the  importation  into  the  United  States 
of  an  equal  or  greater  quantity  and  an 
equal  or  better  quality  of  the  same 
commodity,  ( 2 )  will  have  a  positive 
effect  on  consumer  oil  prices  by  de¬ 
creasing  the  average  crude  oil  acquisi¬ 
tion  costs  of  refiners,  (3)  will  take 
place  pursuant  to  contracts  which  may 
be  terminated  if  the  petroleum  sup¬ 
plies  of  the  United  States  are  inter¬ 
rupted  or  seriously  threatened,  (4)  will 
be  in  the  national  interest  and  in  ac¬ 
cordance  with  the  provisions  of  the 
Export  Administration  Act  and  the 
purposes  of  the  Energy  Policy  and 
Conservation  Act  and,  in  addition,  for 
compelling  economic  or  technological 
reasons,  beyond  the  control  of  the  ap¬ 
plicant,  the  Group  A  commodity 
cannot  reasonably  be  processed  within 
the  United  States,  and  the  Group  A 
commodity  to  be  imported  into  the 
United  States  would  not  be  available 
for  import  had  the  export  not  taken 
place. 

•  *  *  *  * 

5.  Section  377.6(d)(9)  is  revised  to 
read  as  follows: 

•  *  *  *  * 

(d)  *  *  • 

(9)  Exemption  „  j m  quantitative  re¬ 
striction  of  petroleum  products  refined 
from  foreign-origin  petroleum  in 
Hawaii  and  exported  therefrom.  An 
application  for  a  validated  license  to 
export  from  Hawaii  a  commodity  from 
Petroleum  Commodity  Group  B.  C,  D, 
E,  P.  G,  K,  L,  M  and  N-l  which  wras  re¬ 
fined  from  foreign-origin  crude  petro¬ 
leum  in  Hawaii  will  be  considered 
without  quantitative  restriction  if  ac¬ 
companied  by  supporting  documenta¬ 
tion  as  required  by  Section  377.6(e)(8). 

*  ♦  *  *  * 

6.  Section  377.6(e)(8)  is  revised  to 
read  as  follows: 

*  *  •  *  * 

(e)  •  •  • 

(8)  Petroleum  products  refined  from 
foreign-origin  crude  petroleum  in 
Hawaii,  and  exported  therefrom.  An 
application  for  a  validated  license  to 
export  from  Hawaii  without  regard  to 
quota  restriction  a  specified  quantity 
of  a  commodity  from  Petroleum  Com- 


( 

medity  Group  B,  C,  D.  E,  F,  G,  K,  L, 
M  or  N-l  which  was  produced  from 
foreign-origin  crude  petroleum  in  a  re¬ 
finery  in  Hawaii  must  be  submitted 
with  the  same  documentation  required 
by  Section  377.6(e)(2),  together  with 
the  following: 

(i)  A  sw'orn  affidavit  by  the  appli¬ 
cant  stating  that  the  petroleum  com¬ 
modities  which  he  proposes  to  export 
(a)  did  not  become  available  for  export 
as  a  result  of  an  exchange  for  products 
which  would  not  qualify  for  exemp¬ 
tion  from  quota  restriction  under  this 
subsection  and  will  not  be  replaced  by 
products  which  do  not  so  qualify:  (6) 
was  produced  exclusively  from  for¬ 
eign-origin  crude  petroleum  in  the 
State  of  Hawaii;  and  (c)  have  been  re¬ 
ported  to  the  Department  of  Energy 
as  surplus  and  have  been  released  by 
that  Department  from  redirected  dis¬ 
tribution  if,  at  the  time  of  application 
for  an  export  license,  the  commodity 
sought  to  be  exported  is  subject  to  De¬ 
partment  of  Energy  allocation  regula¬ 
tions. 

(ii)  A  signed  statement  from  a  duly 
authorized  official  of  the  Government 
of  the  State  of  Hawaii  listing  the  par¬ 
ticular  petroleum  commodities  and  the 
aggregate  quantities  thereof  which 
the  applicant  proposes  to  export 
during  the  calendar  quarter  for  which 
he  is  applying  for  ah  export  license 
and  stating  that  such  products  and 
quantities  are  surplus  to  the  projected 
needs  of  Hawaii,  including  the  ships’ 
bunker  and  aviation  fuel  markets, 
during  such  calendar  quarter.  And 

(iii)  A  signed  statement  from  a  duly 
authorized  official  of  the  Department 
of  Defense  Fuel  Supply  Center  of  the 
Defense  Logistics  Agency  (formerly 
Defense  Supply  Agency),  listing  the 
particular  petroleum  commodities  and 
aggregate  quantities  thereof  which 
the  applicant  proposes  to  export 
during  the  calendar  quarter  for  which 
he  is  applying  for  an  export  license 
and  stating  that  such  quantities  and 
products  are  surplus  to  the  projected 
procurement  needs  of  the  subject 
agency  during  the  applicable  calendar 
quarter. 

The  documentation  listed  under  (ii) 
and  (iii)  above  need  be  submitted  only 
once  during  each  calendar  quarter. 
When  applying  for  additional  licenses 
for  a  particular  calendar  quarter,  the 
applicant  need  only  refer  to  the  earlier 
submission  of  these  documents  and 
state,  that,  to  the  best  of  his  knowl¬ 
edge  and  belief,  the  statements  re¬ 
quired  by  (ii)  and  (iii)  above  have  not 
been  withdrawn  or  modified. 

***** 

(Sec.  4  Pub.  L.  91-184,  83  Stat.  842  (50 
U.S.C.  App.  2403),  as  amended;  E.O.  12002, 
42  FR  35623  (1977);  Sec.  103,  Pub.  L.  94-163, 
89  Stat.  877  (42  U.S.C.  6212);  E.O.  11912,  41 
FR  15825,  3  CFR  1969  Comp.;  10'U.S.C. 


7430;  Sec.  101.  Pub.  L.  93-153,  87  Stat.  876 
(30  U.S.C.  185);  Department  Organization 
Order  10-3,  dated  December  4.  1977,  42  FR 
64721  (1977):  and  Industry  and  Trade  Ad¬ 
ministration  Organization  and  Function 
Order  45-1,  dated  December  4,  1977,  42  FR 
64716  (1977).) 

Stanley  J.  Marcuss, 
Deputy  Assistant  Secretary 
for  Trade  Regulation. 


CHAPTER  I— FOOD  AND  DRUG  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
HEALTH,  EDUCATION,  AND  WEL¬ 
FARE 

SUBCHAPTER  A— GENERAL 

[Docket  No.  76N-03661 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

Provisional  Listing  of  Lead  Acetate; 

Postponement  of  Closing  Date 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 


EFFECTIVE  DATE:  December  31, 
1978 


Gerad  L.  McCowin,  Bureau  of  Foods 
(HFF-334),  Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare,  200  C  St.  SW., 
Washington,  DC  20204,  202-472- 

5740. 


SUPPLEMENTARY  INFORMATION: 
The  current  closing  date  of  December 
31,  1978  for  the  provisional  listing  of 
lead  acetate  was  established  by  regula¬ 
tion  published  in  the  Federal  Regis¬ 
ter  of  March  3,  1978  (43  FR  8790). 
The  regulation  set  forth  below  will 
postpone  the  December  31,  1978  clos¬ 
ing  date  for  the  provisional  listing  of 
that  color  additive  until  March  1, 
1979. 


ACTION:  Final  Rule. 

SUMMARY:  The  Commissioner  of 
Food  and  Drugs  on  his  own  initiative 
is  postponing  the  closing  date  for  the 
provisional  listing  of  lead  acetate  for 
use  as  a  component  of  hair  colors.  The 
new  closing  date  will  be  March  1,  1979. 
This  brief  postponement  will  provide 
time  for  completion  of  the  review  of 
the  scientific  data  and  for  preparation 
and  publication  in  the  Federal  Regis¬ 
ter  of  a  document  concerning  the  use 
of  lead  acetate. 


FOR  FARTHER  INFORMATION 
CONTACT: 


[FR  Doc.  78-36414  Filed  12-28-78:  8:45  am] 


[41 10-03-M] 
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The  evaluation  of  the  data  submit¬ 
ted  in  support  of  the  listing  of  the 
color  additive  has  required  more  time 
than  initially  anticipated.  Further¬ 
more,  a  postponement  of  the  closing 
date  for  lead  acetate  until  March  1, 
1979  will  provide  a  brief  period  within 
which  a  document  concerning  the  use 
of  the  color  additive  can  be  prepared 
and  published  in  the  Federal  Regis¬ 
ter.  The  Commissioner  concludes  that 
the  brief  extension  of  the  closing  date 
to  March  1,  1979  is  necessary  and  is 
consistent  with  the  protection  of  the 
public  health. 

Because  of  the  shortness  of  time 
until  the  December  31,  1978  closing 
date,  the  Commissioner  concludes  that 
notice  and  public  procedure  on  this 
regulation  are  impracticable  and  that 
good  cause  exists  for  issuing  this  post¬ 
ponement  as  a  final  rule.  This  regula¬ 
tion,  to  be  effective  on  December  31, 
1978,  will  permit  the  uninterrupted 
use  of  the  color  additive  until  further 
action  is  taken.  In  accordance  with  5 
U.S.C.  553  (b)  and  (d)  (1)  and  (3),  this 
postponement  is  issued  as  a  final  regu¬ 
lation  and  is  being  made  effective  on 
December  31,  1978. 

Therefore,  under  the  transitional 
provisions  of  the  Color  Additive 
Amendments  of  1960  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (Title 
II,  Pub.  L.  86-618;  sec.  203,  74  Stat. 
404-407  (21  U.S.C.  376  note))  and 
under  authority  delegated  to  the  Com¬ 
missioner  (21  CFR  5.1),  Part  81  is 
amended  as  follows: 

§81.1  [Amended] 

1.  In  §81.1  Provisional  lists  of  color 
additives,  by  revising  the  closing  date 
for  the  entry  “Lead  acetate”  in  para¬ 
graph  (g)  to  read  “March  1,  1979.” 

§81.27  [Amended] 

2.  In  §81.27  Conditions  of  provision¬ 
al  listing  of  additives,  by  revising  the 
closing  date  for  “lead  acetate”  in  para¬ 
graph  (b)  to  read  “March  1,  1979.” 


In  accordance  with  Executive  Order 
12044,  the  economic  effects  of  this 
final  rule  have  been  carefully  analyzed 
and  it  has  been  determined  that  this 
final  rule  does  not  involve  major  eco¬ 
nomic  consequences  as  defined  by  that 
Order.  A  copy  of  the  regulatory  analy¬ 
sis  assessment  supporting  this  deter¬ 
mination  is  on  file  with  the  Hearing 
Clerk,  Food  and  Drug  Administration. 

Effective  date.  This  regulation  is  ef¬ 
fective  December  31,  1978. 

(Sec.  203,  74  Stat.  404-407  (21  U.S.C.  376 
note).) 

Dated:  December  28,  1978. 

William  F.  Randolph, 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 
(FR  Doc.  78-36472  Filed  12-29-78;  10:51  am] 


[4310-02-M] 

Title  25 — Indians 

CHAPTER  I— BUREAU  OF  INDIAN  AF¬ 
FAIRS,  DEPARTMENT  OF  THE  INTE¬ 
RIOR 

PART  251— LICENSED  INDIAN 
TRADERS 

Regulating  Sale  of  Arms  and 
Ammunition 

AGENCY:  Bureau  of  Indian  Affairs. 
ACTION:  Final  Rule. 

SUMMARY:  The  nature  of  the  action 
being  taken  is  to  remove  an  obsolete 
rule  Part  251,  Title  25,  Code  of  Federal 
Regulations.  The  intended  effect  of 
the  action  is  to  relieve  Agency  Super¬ 
intendents,  Indians  and  Indian  Trad¬ 
ers  from  unnecessary  compliance  with 
an  obsolete  rule.  Section  251.8  requires 
permission  from  the  Superintendent 
for  an  Indian  Trader  to  sell  arms  or 
ammunition  to  an  Indian.  The  sale 
may  be  made  only  on  assurances  to 
the  Superintendent  that  the  arms  are 


to  be  used  only  for  a  clearly  estab¬ 
lished  lawful  purpose. 

Circumstances  which  gave  rise  to 
this  rule  no  longer  exists.  Indians  are 
now  able  to  purchase  arms  and  ammu¬ 
nition  at  any  place  they  are  lawfully 
for  sale. 

EFFECTIVE  DATE:  This  revocation  is 
effective  on  January  2,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Eugene  F.  Suarez,  Sr.,  Chief,  Divi¬ 
sion  of  Law  Enforcement  Services, 
Bureau  of  Indian  Affairs,  Depart¬ 
ment  of  the  Interior,  Washington, 
D.C.  20245.  Telephone  202/343-5786. 

SUPPLEMENTARY  INFORMATION: 
The  authority  to  issue  regulations  is 
vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  Section  463  and 
465  of  the  Revised  Statutes  (25  U.S.C. 
2  and  9). 

On  September  21,  1978,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (43  FR  42767) 
regarding  intent  to  revoke  §  251.8,  Part 
251,  Subchapter  W,  Chapter  I  of  Title 
25,  Code  of  Federal  Regulations. 

Interested  persons  were  invited  to 
participate  in  the  proposed  rulemak¬ 
ing  proceedings  through  written  com¬ 
ment,  objections  or  suggestions  by  Oc¬ 
tober  23,  1978.  No  responses  were  re¬ 
ceived. 

The  primary  author  of  this  docu¬ 
ment  is,  Eugene  F.  Suarez,  Sr.,  Divi¬ 
sion  of  Law  Enforcement  Services, 
Bureau  of  Indian  Affairs,  Washington, 
D.C.  20245.  Telephone  number  202/ 
343-5786. 

Revocation  of  the  Rule 

Accordingly,  §251.8,  Part  251,  Sub¬ 
chapter  W,  Chapter  I  of  Title  25,  Code 
of  Federal  Regulations  is  revoked. 

Forrest  J.  Gerard, 
Assistant  Secretary— 
Indian  Affairs. 

[FR  Doc.  78-36430  Filed  12-29-78:  8:45  am] 
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_ proposed  rules _ _ 

This  section  of  the  FEDERAL  REGISTER  contoins  notices  to  the  public  of  the  proposed  issuance  of  rules  and  regulations.  The  purpose  of  these  notices  is  to 
give  interested  persons  an  opportunity  to  participate  in  the  rule  making  prior  to  the  adoption  of  the  final  rules. 


[3410  02-M] 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[7  CFR  Port  989] 

[Docket  No.  AO-198-A101 

RAISINS  PRODUCED  FROM  GRAPES  GROWN 
IN  CALIFORNIA 

Decision  on  Proposed  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

AGENCY:  Agricultural  Marketing 
Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  would 
amend  the  Federal  marketing  agree¬ 
ment  and  order  covering  California 
raisins.  The  proposed  changes  pertain 
to:  Cl)  Clarifying  tlje  intent  and  lan¬ 
guage  of  existing  volume  regulation 
provisions  used  to  tailor  supplies  to 
needs;  and  (2)  creating  a  new  raisin  va¬ 
rietal  type  for  regulatory  purposes 
under  the  program  to  recognize  a  rela¬ 
tively  new  method  of  making  raisins  in 
the  United  States.  The  proposed 
changes  were  initially  recommended 
by  the  Raisin  Administrative  Commit¬ 
tee  which  handles  the  local  adminis¬ 
tration  of  the  program  under  USDA 
supervision,  and  three  raisin  dehydra¬ 
tors.  The  proposed  changes  offer  op¬ 
portunity  to  improve  the  present  pro¬ 
gram  and  would  tend  to  further  effec¬ 
tuate  the  declared  policy  of  the  act. 
Raisin  growers  will  vote  in  a  referen¬ 
dum  to  determine  whether  or  not  they 
favor  issuance  of  the  proposed 
changes. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Charles  R.  Brader,  202-447-6393. 

SUPPLEMENTARY  INFORMATION: 
Prior  documents  in  this  proceeding: 

Notice  of  Hearing— Issued  March  30. 
1978:  published  April  4,  1978  (43  FR 
14024). 

Notice  of  Recommended  Decision- 
Issued  July  12,  1978;  published  July 
17,  1978  (43  FR  30567). 

Preliminary  Statement 

A  public  hearing  was  held  upon  pro¬ 
posed  further  amendment  of  the  mar¬ 
keting  agreement,  as  amended,  and 
Order  No.  989,  as  amended  (7  CFR 
Part  989),  regulating  the  handling  of 


raisins  produced  from  grapes  grown  in 
California.  The  hearing  was  held  pur¬ 
suant  to  the  provisions  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.), 
and  the  applicable  rules  of  practice  (7 
CFR  Part  900),  in  Fresno,  CA,  April 
18,  1978,  pursuant  to  notice  thereof. 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  on 
July  12,  1978,  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture, 
his  recommended  decision  containing 
notice  of  the  opportunity  to  file  writ¬ 
ten  exceptions  thereto.  Six  exceptions 
were  filed.  The  Raisin  Administrative 
Committee,  Raisin  Bargaining  Associ¬ 
ation,  and  Congressman  John  Krebs 
filed  exceptions  against  the  separate 
classification  of  oleate  seedless  raisins. 
The  proponents  of  the  proposal  to  put 
oleate  raisins  into  a  separate  varietal 
type  (Tri-Boro  Farms,  Inc.,  Melikian 
Farms,  Inc.,  and  Salwasser  Dehydra¬ 
tor)  commented  on  the  Committee’s 
exception.  Tenneco  West,  a  marketer 
of  water-dipped  raisins,  agreed  with 
the  recommendation  to  separately 
classify  oleate  raisins.  Professor  Vin¬ 
cent  E.  Petrucci,  California  State  Uni¬ 
versity,  Fresno,  California,  the  devel¬ 
oper  of  the  oleate  method  of  drying 
raisins,  commented  on  the  equitability 
of  placing  oleate  raisins  into  a  sepa¬ 
rate  varietal  type  and  on  the  validity 
of  the  cleanliness,  moisture,  and  sticki¬ 
ness  comparisons  used  by  the  propo¬ 
nents  to  justify  the  separation. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general  find¬ 
ings  of  the  recommended  decision  pub¬ 
lished  July  17,  1978.  in  the  Federal 
Register  (43  FR  30567),  are  hereby  in¬ 
corporated  by  reference  herein  and 
made  a  part  hereof,  subject  to  the  fol¬ 
lowing  additions: 

In  Material  Issue  (2),  a  new  para¬ 
graph  is  added  after  the  fifth  para¬ 
graph  as  follows:  “An  exceptor  stated 
that  placing  oleate  raisins  into  a  sepa¬ 
rate  varietal  type  was  fair  and  justi¬ 
fied.  However,  he  indicated  that  pro¬ 
ponents’  contention  that  water-dipped 
and  soda-dipped  raisins  are  washed 
before  drying  and  thus  meet  cleanli¬ 
ness  and  moisture  standards  more 
readily  than  oleate  raisins  is  meaning¬ 
less  because  oleate  raisins  are  normal¬ 
ly  cleaner  than  raisins  otherwise 
drying  in  the  field.  He  also  questioned 
proponents’  contention  that  water- 
dipped  raisins  are  not  as  sticky  as 
oleate  and  soda-dipped  raisins.  He 


noted  that  oleate  raisins,  if  handled 
properly,  are  less  sticky  than  either 
the  water-dipped  or  soda-dipped  rai¬ 
sins  mainly  because  the  skin  of  the 
grape  is  not  broken  in  making  oleate 
raisins,  while  fine  hairline  cracks 
occur  in  the  grapes  when  making 
water-dipped  and  soda-dipped  raisins. 
The  exceptor  added .  that,  because 
oleate  raisins  may  also  be  artificially 
dehydrated,  the  cleanliness  and  mois¬ 
ture  comparisons  should  not  be  a  part 
of  the  recommended  decision.  Howev¬ 
er,  the  exception  is  addressed  to  pro¬ 
ponents’  reasons  why  the  three  types 
of  raisins  (water-dipped,  soda-dipped, 
and  oleate)  are  different,  not  to  the 
findings  and  conclusions  of  the  recom¬ 
mended  decision.  Thus,  the  cleanliness 
and  moisture  comparison  should  not 
be  deleted,  and  this  exception  is 
denied.” 

In  Material  Issue  (2),  five  new  para¬ 
graphs  are  added  after  paragraph  20 
as  follows:  “Three  exceptors  noted  the 
similarities  in  appearance  between 
oleate,  water-dipped,  and  soda-dipped 
raisins,  and  proposed  that  these  rai¬ 
sins  remain  classified  together.  Two  of 
the  exceptors  indicated  that  the  con¬ 
sumer  basically  cannot  tell  the  differ¬ 
ence  between  these  three  types  of  rai¬ 
sins  and  Natural  (sun-dried)  Seedless 
raisins.  One  exceptor  added  that  the 
differences  between  natural  and 
w-ater-dipped  raisins  are  graphically 
greater  than  the  differences  between 
oleate,  water-dipped,  and  soda-dipped 
raisins.  He  therefore  indicated  that,  if 
the  consumer  cannot  tell  the  differ¬ 
ence  between  all  four  types,  this  is 
even  more  reason  to  continue  the  com¬ 
bination  of  the  three  dipped  type  rai¬ 
sins  in  the  same  varietal  type.  It  would 
seem  to  follow  from  this  and  excep¬ 
tors’  other  arguments  that  all  four 
types  could  be  included  in  the  same 
varietal  type. 

Two  of  the  exceptors  stated  that  the 
percentages  for  any  varietal  type  may 
differ  from  that  of  another  varietal 
type  but  this  is  due  only  to  the  differ¬ 
ences  in  the  relationship  of  inventory, 
production,  and  prior  year's  shipments 
of  the  specific  varietal  type  under  con¬ 
sideration.  This  is  true  under  the  cur¬ 
rent  method  of  computing  volume  per¬ 
centages.  However,  under  this  system 
if  a  grower  changes  from  sun-drying  in 
one  year  to  oleate  spraying  the  follow¬ 
ing  year,  his  raisin  production  in  the 
second  year  would  be  added  to  the 
water-dipped  and  soda-dipped  produc¬ 
tion  for  that  year.  Since  the  prior 
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year’s  shipments  of  Dipped  Seedless 
raisins  into  free  tonnage  outlets  form 
the  basis  for  establishing  free  tonnage 
of  the  varietal  type,  the  added  oleate 
production  would  tend  to  depress  the 
free  percentage  and  increase  the  re¬ 
serve  percentage  for  Dipped  Seedless 
raisins.  This  would  reduce  the  quan¬ 
tity  that  could  be  shipped  into  free 
tonnage  outlets  by  handlers  of  water- 
dipped  and  soda-dipped  raisins. 

Both  exceptors  contended  that  a 
producer  consistently  producing  Natu¬ 
ral  (sun-dried)  Seedless  raisins  is  simi¬ 
larly  affected  by  a  producer  who 
switches  from  natural  raisin  produc¬ 
tion  to  wine  production  and  vice  versa 
from  year  to  year.  The  same  could  also 
be  said  of  the  Dipped  Seedless  seg¬ 
ment.  However,  if  natural  seedless 
raisin  producers  shift  to  the  winery 
outlet,  or  vice  versa,  in  any  given  year, 
the  shift  would  have  only  a  compara¬ 
tively  slight  effect  on  the  free  and  re¬ 
serve  percentages  for  these  raisins  be¬ 
cause  of  the  large  quantity  of  natural 
raisins  produced  and  shipped  each 
year.  On  the  other  hand,  the  effect  on 
the  volume  percentages  for  Dipped 
Seedless  raisins  would  be  magnified  if 
a  number  of  producers  of  natural  seed¬ 
less  raisins  switched  to  oleate  raisins 
because  production  and  shipments  of 
water-dipped  raisins  are  so  small  com¬ 
pared  to  those  of  natural  raisins. 

The  three  exceptors  also  contended 
that  the  order  should  be  an  industry¬ 
wide  order  and  not  be  designed  or  op¬ 
erated  to  the  advantage  or  disadvan¬ 
tage  of  one  producer,  packer,  or  dehy¬ 
drator,  or  one  type  of  raisin  over  an¬ 
other.  The  recommended  varietal  type 
structure  is  not  intended  to  conflict 
with  this  premise.  Its  purpose  is  to 
provide  for  the  orderly  marketing  of 
all  raisins.  The  burden  of  volume  regu¬ 
lation  must  be  applied  equitably 
among  all  segments  of  the  industry,  as 
stated  previously.  To  achieve  this, 
oleate  raisins  should  be  classified  sepa¬ 
rately  from  W'ater-dipped  and  soda- 
dipped  raisins. 

Two  of  the  exceptors  contended  that 
the  proposal  will  be  impossible  to  ad¬ 
minister,  and  that  the  possibility  of 
subterfuge  exists  if  the  reserve  per¬ 
centages  for  water  and  soda-dipped 
raisins  are  different  from  oleate  rai¬ 
sins  in  any  given  year.  It  was  alleged 
that  producers  will  maintain  their  rai¬ 
sins  are  of  the  varietal  type  with  the 
largest  free  percentage.  That  the  pos¬ 
sibility  of  subterfuge  exists  cannot  be 
denied.  It  is  the  duty  of  the  Raisin  Ad¬ 
ministrative  Committee  to  exercise 
surveillance  over  the  handling  of  rai¬ 
sins,  and  it  is  not  expected  that  sur¬ 
veillance  in  this  instance  will  be  bur¬ 
densome.” 

In  Material  Issue  (2),  in  the  third 
line  of  paragraph  eight,  “and”  is  sub¬ 
stituted  in  lieu  of  “all”. 


In  the  event  that  the  proposal  to  es¬ 
tablish  oleate  raisins  as  a  separate  va¬ 
rietal  type  is  submitted  to  producers  in 
a  referendum,  three  exceptors  request¬ 
ed  that  this  proposal  be  separated 
from  other  proposals  on  the  ballot  to 
allow  producers  to  vote  on  this  issue 
separately  from  other  proposals.  The 
Department’s  procedure  for  the  con¬ 
duct  of  referenda  in  connection  with 
marketing  orders  does  not  permit  sep¬ 
arate  approval  of  each  amendatory 
proposal  by  producers.  This  procedure 
requires  referenda  to  be  conducted  on 
orders  or  amendatory  orders,  and  not 
on  individual  issues  or  proposals. 

One  exceptor  requested  that  if  a 
producer  referendum  is  held  and  the 
amendatory  proposals  approved,  the 
effective  date  of  such  proposals  be 
August  1,  1979,  the  beginning  of  the 
1979-80  crop  year  under  the  order.  If 
the  amendatory  proposals  are  ap¬ 
proved,  this  request  will  be  taken  into 
consideration  when  the  final  order  is 
issued  on  this  action. 

Rulings  on  exceptions.  In  arriving  at 
the  findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision, 
the  exceptions  to  the  recommended 
decision  were  carefully  and  fully  con¬ 
sidered  in  conjunction  with  the  record 
evidence.  To  the  extent  that  the  find¬ 
ings  and  conclusions,  and  the  regula¬ 
tory  provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such  ex¬ 
ceptions  are  hereby  overruled  for  the 
reasons  previously  stated  in  this  deci¬ 
sion. 

Marketing  agreement  and  order.  An¬ 
nexed  hereto  and  made  a  part  hereof 
are  two  documents  entitled,  respective¬ 
ly,  “Marketing  Agreement,  as  Amend¬ 
ed,  Regulating  the  Handling  of  Rai¬ 
sins  Produced  from  Grapes  Grown  in 
California”,  and  “Order  Amending  the 
Order,  as  Amended,  Regulating  the 
Handling  of  Raisins  Produced  from 
Grapes  Growm  in  California”  which 
have  been  decided  upon  as  the  de¬ 
tailed  and  appropriate  means  of  effec¬ 
tuating  the  foregoing  conclusions. 

It  is  hereby  ordered,  that  this  entire 
decision  except  the  annexed  market¬ 
ing  agreement,  be  published  in  the 
Federal  Register.  The  regulatory  pro¬ 
visions  of  the  marketing  agreement 
are  identical  with  those  contained  in 
the  order  as  hereby  proposed  to  be 
amended  by  the  annexed  order  which 
is  published  with  this  decision. 

Referendum  order.  It  is  hereby  di¬ 
rected  that  a  referendum  be  conducted 
in  accordance  with  the  procedure  for 
the  conduct  of  referenda  (7  CFR 
900.400  et  seq.),  to  determine  whether 
the  issuance  of  the  annexed  order  as 
amended  and  as  hereby  proposed  to  be 
further  amended,  regulating  the  han¬ 
dling  of  raisins  produced  from  grapes 
grown  in  California,  is  approved  or  fa¬ 
vored  by  producers,  as  defined  under 
the  terms  of  the  order,  who  during  the 


representative  period  were  engaged  in 
the  area  of  production  in  the  produc¬ 
tion  of  the  regulated  commodity  for 
market. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  August  1,  1977, 
through  July  31,  1978. 

The  agents  of  the  Secretary  to  con¬ 
duct  such  referendum  are  hereby  des¬ 
ignated  to  be  Charles  Fuqua,  Richard 
Van  Diest,  and  William  J.  Higgins. 

Signed  at  Washington,  D.C.  on  De¬ 
cember  26,  1978. 

P.  R.  “Bobby”  Smith, 
Assistant  Secretary  for 
Marketing  Services. 

Order 1  amending  the  order,  as 
amended,  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California. 

Findings  and  determinations.  The 
findings  and  determinations  herein¬ 
after  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connec¬ 
tion  with  the  issuance  of  the  aforesaid 
order  and  of  the  previously  issued 
amendments  thereto.  Except  the  find¬ 
ings  as  to  the  base  period  for  parity 
computation,  and  except  insofar  as 
such  findings  and  determinations  may 
be  in  conflict  with  the  findings  and  de¬ 
terminations  set  forth  herein,  all  of 
said  prior  findings  and  determinations 
are  hereby  ratified  and  affirmed. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  gov¬ 
erning  the  formulation  of  marketing 
agreements  and  marketing  orders  (7 
CFR  Part  900),  a  public  hearing  was 
held  upon  proposed  amendment  of  the 
marketing  agreement,  as  amended, 
and  Order  No.  989,  as  amended  (7  CFR 
Part  989),  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California. 

Upon  the  basis  of  the  record  it  is 
found  that: 

(1)  The  order,  as  amended,  and  as 
hereby  further  amended,  and  all  of 
the  terms  and  conditions  thereof,  will 
tend  to  effective  the  declared  policy  of 
the  act; 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  raisins  produced  from 
grapes  grown  in  the  production  area  in 
the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective 
classes  of  commercial  and  industrial 
activity  specified  in,  the  marketing 


■This  order  shall  not  become  effective 
unless  and  until  the  requirements  of  $900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 
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agreement  and  order  upon  which 
hearings  have  been  held; 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in 
its  application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the  de¬ 
clared  policy  of  the  act,  and  the  issu¬ 
ance  of  several  orders  applicable  to 
subdivisions  of  the  production  ara 
would  not  effectively  carry  out  the  de¬ 
clared  policy  of  the  act; 

(4)  There  are  no  differences  in  the 
production  and  marketing  of  raisins 
produced  from  grapes  grown  in  the 
production  area  which  make  necessary 
different  terms  and  provisions  applica¬ 
ble  to  different  parts  of  such  area;  and 

(5)  All  handling  of  raisins  produced 
from  grapes  grown  in  the  production 
area  is  in  the  current  of  interstate  or 
foreign  commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order, 
as  hereby  amended,  as  follows: 

The  provisions  of  the  recommended 
amendment  of  the  marketing  agree¬ 
ment  and  order,  as  amended,  con¬ 
tained  in  the  recommended  decision 
issued  by  the  Deputy  Administrator 
on  July  12,  1978,  and  published  in  the 
Monday,  July  17,  1978,  Federal  Regis¬ 
ter  (43  FR  30567),  shall  be  and  are  the 
terms  and  provisions  of  this  order, 
amending  the  order,  and  are  set  forth 
in  full  herein. 

1.  A  new  §  989.24b  is  added  to  read  as 
follows: 

§  989.21b  Free  tonnage  outlets. 

For  marketing  policy  purposes,  free 
tonnage  outlets  shall  be  regarded  as 
any  markets  not  eligible  for  the  pur¬ 
chase  of  reserve  tonnage  raisins. 

2.  Section  989.54  (a)  and  (d)  are  re¬ 
vised  to  read  as  follows: 

§  989.54  Marketing  policy. 

(a)  Free  tonnage.  On  or  before 
August  15  of  each  crop  year,  the  Com¬ 
mittee  shall  review  shipment  data,  in¬ 
ventory  data,  and  other  matters  relat¬ 
ing  to  the  quantity  of  raisins  of  all  va¬ 
rietal  types.  For  any  varietal  type  for 
which  a  free  tonnage  percentage  may 
be  recommended,  the  quantity  of  free 
tonnage  shall  be  90  percent  of  the 
prior  crop  year’s  shipments  into  free 
tonnage  outlets  for  that  varietal  type, 
adjusted  by  the  physical  carry  in  in¬ 
ventory.  The  desirable  carryin  inven¬ 
tory  on  August  1  for  Natural  (sun- 
dried)  Seedless  raisins  shall  be  a  mini¬ 
mum  of  35,000  tons.  This  free  tonnage 
quantity  shall  be  publicized  by  the 
Committee  in  accordance  with  para¬ 


graph  (f)  of  this  section.  In  years  fol¬ 
lowing  limited  shipments  into  free  ton¬ 
nage  outlets  due  to  abnormal  circum¬ 
stances,  the  Committee  may  use  ship¬ 
ments  of  any  one  of  the  3  years  pre¬ 
ceding  the  limited  year  as  a  base  to  de¬ 
termine  the  free  tonnage. 


***** 

(d)  Reserve  tonnage  to  sell  as  free 
tonnage.  On  or  before  November  15  of 
the  crop  year,  the  Committee  shall 
offer  to  handlers  a  quantity  of  the 
prior  or  current  crop  year’s  reserve 
tonnage  raisins.  One  offer  shall  consist 
of  a  quantity  equal  to  10  percent  of 
the  prior  year’s  shipments  into  free 
tonnage  outlets  to  equate  the  current 
year’s  supply  with  the  prior  year’s 
shipments  into  free  tonnage  outlets 
plus  the  desirable  carryin  inventory. 
This  offer  shall  be  allocated  to  han¬ 
dlers  on  the  basis  of  their  prior  year’s 
acquisitions.  At  the  same  time,  a 
second  offer  shall  consist  of  a  quantity 
equal  to  10  percent  of  the  prior  year’s 
shipments  into  free  tonnage  outlets 
for  market  expansion.  The  offer  shall 
be  allocated  to  handlers  on  the  basis 
of  their  prior  year’s  shipments,  to  all 
outlets,  of  free  tonnage  plus  any  re¬ 
serve  tonnage  released  for  use  as  free 
tonnage  and  shipped  during  that  crop 
year.  Each  offer  shall  be  open  to  han¬ 
dlers  not  more  than  5  business  days 
and,  subsequently,  two  reoffers  of  any 
tonnage  unsold  in  the  original  offers, 
open  not  more  than  2  business  days 
each,  may  be  made.  The  reoffer  ton¬ 
nage  shall  be  allocated  to  handlers 
who  purchase  100  percent  of  their  al¬ 
location  in  preceding  offers  and  shall 
be  on  the  basis  of  the  quantity  each 
handler  purchased  as  a  percentage  of 
the  total  quantity  purchased  by  all 
handlers  eligible  to  participate.  At  the 
close  of  the  second  reoffer  any  remain¬ 
ing  tonnage  may  be  offered  to  han¬ 
dlers  purchasing  all  of  their  previous 
allocations  on  a  first  come,  first  served 
basis  and  such  offer  shall  be  open  to 
handlers  for  2  business  days.  Any  han¬ 
dler  who  had  no  shipments  or  acquisi¬ 
tions  of  raisins  during  the  prior  crop 
year  will  be  allocated  raisins  under 
these  offers  on  the  basis  of  his  acquisi¬ 
tions  (up  to  the  time  the  offer  is 
made)  of  raisins  in  the  current  crop 
year.  If  field  prices  are  not  established 
on  or  before  November  15,  the  offers 
shall  be  made  not  more  than  15  days 
following  such  establishment.  The 
price  of  reserve  tonnage  raisins  of¬ 
fered  to  handlers  to  sell  as  free  ton¬ 
nage  under  this  section  shall  be  the  es¬ 
tablished  field  price  for  free  tonnage 
raisins  of  the  applicable  varietal  type, 
plus  estimated  costs  to  equity  holders 
incurred  by  the  Committee,  plus  3  per- 
-cent  of  the  established  field  price  for 
free  tonnage. 
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3.  Section  989.10  is  revised  to  read  as 
follows: 

§989.10  Varietal  types. 

“Varietal  types”  means  raisins  gen¬ 
erally  recognized  as  possessing  charac¬ 
teristics  differing  from  other  raisins  in 
a  degree  sufficient  to  make  necessary 
or  desirable  separate  identification 
and  classification.  Varietal  types  are 
the  following:  Natural  (sun-dried) 
Seedless,  Dipped  Seedless,  Golden 
Seedless,  Muscats  (including  other  rai¬ 
sins  with  seeds),  Sultana,  Zante  Cur¬ 
rant,  Monukka,  and  Oleate  Seedless: 
Provided,  That  the  Committee  may, 
subject  to  approval  of  the  Secretary, 
change  this  list  of  varietal  types  or  the 
definitions  thereof. 

[FR  Doc.  78-36435  Filed  12-29-78;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Conservation  and  Solar 
Applications 

[10  CFR  Part  430] 

ENERGY  CONSERVATION  PROGRAM  FOR 
CONSUMER  PRODUCTS 

Advance  Notice  of  Proposed  Rulemaking  and 
Notice  of  Public  Meetings  Regarding  Energy 
Efficiency  Standards  for  Nine  Types  of  Con¬ 
sumer  Products 

AGENCY:  Department  of  Energy. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking  and  Notice  of  Public 
Meetings. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act,  as  amended  by  the 
National  Energy  Conservation  Policy 
Act,  requires  that  the  Department  of 
Energy  prescribe  energy  efficiency 
standards  for  nine  types  of  consumer 
products  no  later  than  December  1980. 
The  purpose  of  this  advance  notice  of 
proposed  rulemaking'  and  notice  of 
public  meetings  is  to  facilitate  the 
gathering  or  information  prior  to  pro¬ 
posing  the  standards.  Therefore,  this 
notice  is  designed  to  familiarize  the 
public  with  the  standards  program  as 
presently  envisioned,  and  to  invite  the 
public’s  review  and  comments. 

DATES:  Written  comments  in  re¬ 
sponse  to  this  notice  to  be  filed  by  4:30 
p.m.  March  5,  1979.  Requests  to  speak 
at  the  public  meetings  to  be  received 
by  4:30  p.m.,  local  time,  January  19, 
1979.  Speakers  to  be  notified  by  4:30 
p.m.,  local  time,  January  24,  1979. 

Meetings  to  be  held  on  the  following 
dates  and  times: 

January  26,  1979,  9:00  a.m.,  Wash¬ 
ington,  D.C. 

January  26,  1979,  9:00  a.m.,  Boston, 
Massachusetts. 

January  31,  1979,  9:00  a.m.,  Chicago, 
Illinois. 
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February  2,  1979,  9:00  a.m.,  Atlanta, 
Georgia. 

February  6,  1979,  9:00  a.m.,  Dallas, 
Texas. 

February  8,  1979,  9:00  a.m.,  San 
Francisco,  California. 

ADDRESSES:  Comments  on  the  docu¬ 
ment  to: 

U.S.  Department  of  Energy,  Con¬ 
sumer  Products  Efficiency  Branch, 
Room  2248,  CSA-RM-78-110,  20 

Massachusetts  Avenue,  N.W.,  Wash¬ 
ington.  D.C.  20461  (202) 376-4814. 
Requests  to  speak  at  the  Washing¬ 
ton,  D.C..  meeting:  U.S.  Department 
of  Energy,  ATTN:  Margaret  Sibley, 
CSA-RM-78-110,  Federal  Building, 
Room  5324,  Washington,  D.C.  20461 
(202) 633-8608. 

Requests  to  speak  at  the  Boston, 
Massachusetts  meeting:  U.S.  Depart¬ 
ment  of  Energy,  ATTN:  Roberta 
Walsh,  Analex  Bldg.  Room  700,  150 
Causeway  Street,  Boston,  Massachu¬ 
setts  02114  (617)  223-0504  (FTS) 
223-0504. 

Requests  to  speak  at  the  Chicago,  Il¬ 
linois  meeting:  U.S.  Department  of 
Energy,  ATTN:  Ken  Johnson,  175 
West  Jackson  Boulevard,  Room  A- 
333,  Chicago,  Illinois  60604  (312) 
353-0650  (FTS)  353-0650. 

Requests  to  speak  at  the  Atlanta, 
Georgia  meeting:  U.S.  Department 
of  Energy,  ATTN:  Roy  Pettit,  1655 
Peachtree  Street,  N.E..  Atlanta, 
Georgia  30309  (404)  881-2838  (FTS) 
257-2838. 

Requests  to  speak  at  the  Dallas, 
Texas  meeting:  U.S.  Department  of 
Energy,  ATTN:  Grace  Morrison, 
P.O.  Box  35228,  2626  West  Mockin- 
bird  Lane  Dallas,  Texas  75235  (214) 
749-7621  (FTS)  749-7621. 

Requests  to  speak  at  the  San  Fran¬ 
cisco,  California  meeting:  U.S.  De¬ 
partment  of  Energy,  ATTN:  Dennis 
Wong,  111  Pine  Street,  Third  Floor, 
San  Francisco,  California  94111  (415) 
556-7216 (415) 556-7216. 

Meeting  locations:  2000  M  Street, 
N.W.,  Washington,  D.C.;  JFK  Feder¬ 
al  Building,  Government  Center, 
Boston,  Massachusetts;  Kluczynski 
Federal  Building,  230  South  Dear¬ 
born  Street,  Chicago,  Illinois;  the  At¬ 
lanta  Civic  Center,  395  Piedmont 
Avenue,  N.E.,  Atlanta,  Georgia;  Earl 
Cabell  Federal  Building,  1100  Com¬ 
merce  Street,  Dallas,  Texas;  Hyatt 
Regency  Union  Square,  345  Stockton 
Street,  San  Francisco,  California. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  A.  Smith,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Solar  Applications,  Division  of 
Buildings  and  Community  Systems, 
Consumer  Products  Efficiency 
Branch,  Room  2248,  20  Massachu- 
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setts  Avenue,  N.W.,  Washington, 
D.C.  20545  (202)  376-4614. 

Mary-Lynn  Wrabel  (Media  Contact 
Only),  U.S.  Department  of  Energy, 
Office  of  Conservation  and  Solar  Ap¬ 
plications.  Division  of  Buildings  and 
Community  Systems,  Technology  & 
Information  Transfer  Branch,  Mail 
Stop  2221-C,  20  Massachusetts 

Avenue,  N.W.,  Washington,  D.C. 
20545 (202) 376-4669. 

William  J.  Dennison,  U.S.  Depart¬ 
ment  of  Energy,  Office  of  General 
Counsel,  12th  and  Pennsylvania 
Avenue,  N.W.,  Room  7148,  Washing¬ 
ton,  D.C.  20461  (202)  633-8788. 

CONSUMER  INFORMATION  TELE¬ 
PHONE  NUMBERS:  (202)  376-5924; 
(800) 424-5168. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Planned  Regulatory  Action 

B.  Purpose  and  Scope  of  This  Notice 

II.  Legislative  Framework 

A.  Background 

B.  Energy  Efficiency  Standards 

C.  Implementation  Process 

D.  Planned  Phase-in  of  Standards 

III.  Product  Types,  Likely  Product  Classes 
and  Tentative  Determinations  Concern¬ 
ing  the  Maximum  Technologically  Fea¬ 
sible  Energy  Efficiency  Levels 

A.  Definitions 

b.  Tentative  Determinations  of  the  Maxi¬ 
mum  Technologically  Feasible  Energy 
Efficiency  Level 

C.  Criteria  for  Selection  of  Classes 

D.  Method  of  Specifying  Minimum 
Energy 

E.  Project  Class  Rationale 

IV.  Development  of  Proposed  Energy  Effi¬ 
ciency  Standards 

A.  Approach 

B.  Components 

C.  Questions 

D.  Statement  of  Confidentiality 

V.  Enforcement 

VI.  Consumer  Participation 

VII.  Environmental  Impact  Analysis 

VIII.  Comments  on  Issues 

IX.  Comment  Procedures 

X.  Oral  Presentation:  Conduct  of  Meetings 

I.  Introduction  i 

A.  PLANNED  REGULATORY  ACTION 

Section  325  of  the  Energy  Policy  and 
Conservation  Act  (Act)  (Pub.  L.  94- 
163),  as  amended  by  section  422  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA)  (Pub.  L.  95-619),  re¬ 
quires  that  the  Department  of  Energy 
(DOE)  prescribe  energy  efficiency 
standards  for  the  types  of  consumer 
products  listed  in  section  322(a)  of  the 
Act.  These  consumer  products  are 
sometimes  referred  to  as  “covered 
products.”  Standards  for  nine  of  these 
product  types  are  required  by  section 
325,  as  amended,  to  be  published  in 
the  Federal  Register  no  later  than 
December  1980.  The  nine  types  of  con¬ 
sumer  products  include  refrigerators 
and  refrigerator-freezers,  freezers, 
clothes  dryers,  water  heaters,  room  air 


conditioners,  home  heating  equipment 
(not  including  furnaces),  kitchen 
ranges  and  ovens,  central  air  condi¬ 
tioners,  and  furnaces.  Standards  for 
dishwashers,  televisions,  clothes  wash¬ 
ers,  humidifiers,  and  dehumidifiers  are 
required  to  be  published  in  the  Feder¬ 
al  Register  no  later  than  November 
1981. 

The  Act  defines  energy  efficiency 
standards  as  performance  standards, 
which  means  that  they  will  establish 
the  minimum  energy  efficiency  level 
required  to  be  achieved  by  each  unit 
of  a  covered  product  type  or  class,  but 
will  not  prescribe  the  methods,  de¬ 
signs,  processes,  or  materials  to  be 
used  to  achieve  any  particular  efficien¬ 
cy  level.  The  standards  will  apply  only 
to  new  products  manufactured  after 
the  effective  date  of  the  standards. 

B.  PURPOSE  AND  SCOPE  OF  THIS  NOTICE 

Section  325(i),  as  amended,  requires 
DOE,  as  the  first  step  in  establishing 
standards,  to  publish  this  advance 
notice  of  proposed  rulemaking  which 
is  required  to  specify  the  type  or  class 
of  covered  products  to  which  a  stand¬ 
ard  is  likely  to  apply,  and  to  invite 
comments  from  interested  persons  rel¬ 
evant  to  establishing  the  energy  effi¬ 
ciency  standards.  The  primary  pur¬ 
pose  of  this  notice  is  to  facilitate  the 
gathering  of  information  prior  to  pro¬ 
posing  standards.  The  notice  provides 
an  opportunity  for  public  comment 
and  participation  in  the  early  planning 
stages  of  the  standards  development 
process.  DOE  expects  that  the  com¬ 
ments  received  as  a  result  of  this 
notice  will  provide  a  major  portion  of 
the  informational  base  from  which  the 
standards  will  be  proposed. 

Accordingly,  this  notice  is  designed 
to  present  an  extensive  discussion  of 
DOE’s  current  views  concerning,  the 
standards  program  and  the  process  for 
implementation.  Ensuing  sections  deal 
with  the  legislative  background,  the 
standards  implementation  process,  the 
phase-in  period  for  standards,  the  de¬ 
velopment  of  proposed  standards,  a 
listing  of  the  product  types  and  classes 
to  which  standards  are  likely  to  apply, 
DOE’s  present  views  regarding  the  cri¬ 
teria  for  classes  and  the  maximum 
technologically  feasible  efficiency  for 
each  class  of  products,  and  a  request 
for  comments  on  various  standards-re- 
lated  issues. 

Interested  persons  are  invited  to  pro¬ 
vide  views,  written  presentations  of 
data,  and  arguments  relevant  to  estab¬ 
lishing  energy  efficiency  standards.  In 
addition,  interested  persons  are  en¬ 
couraged  to  provide  alternative  pro¬ 
grammatic  approaches  within  the 
framework  of  the  legislation. 
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II.  Legislative  Framework 

A.  BACKGROUND 

The  energy  conservation  program 
for  improving  the  efficiency  of  con¬ 
sumer  products.  Title  III,  Part  B  of 
the  Act,  is  designed  to  encourage  man¬ 
ufacturers  to  produce,  and  consumers 
to  purchase,  significantly  more  effi¬ 
cient  consumer  products.  The  Act  sets 
forth  two  interrelated  strategies  for 
accomplishing  "this  objective:  to  re¬ 
quire  manufacturers  to  produce  more 
efficient  products  and  to  enhance  con¬ 
sumer  acceptance  of  more  efficient 
products. 

The  first  strategy,  as  contained  in 
section  325  of  the  Act  prior  to  amend¬ 
ment  by  NECPA  in  November  1978, 
originally  called  for  the  promulgation 
of  voluntary  efficiency  improvement 
targets  representing  aggregate  indus¬ 
try  levels  of  efficiency  improvement  to 
be  achieved  by  1980.  As  an  incentive 
for  the  industry  to  reach  these  targets, 
a  reporting  and  monitoring  system  was 
to  be  established  by  DOE  in  order  to 
track  industry  progress.  In  the  event 
that  achievement  of  a  target  for  a  par¬ 
ticular  product  appeared  unlikely, 
DOE  would  have  been  required  to  ini¬ 
tiate  an  administrative  proceeding  to 
prescribe  a  mandatory  minimum  effi¬ 
ciency  standard  for  the  product  in 
question. 

In  the  National  Energy  Plan  pro¬ 
posed  by  the  President  in  April  1977. 


the  voluntary  target  program  was  to 
be  replaced  with  a  mandatory  mini¬ 
mum  efficiency  standards  program  be¬ 
cause  of  the  voluntary  nature  of  the 
targets  and  the  long  delays  in  estab¬ 
lishing  standards  if  the  target  levels 
were  not  achieved.  Section  422  of 
NECPA  amends  section  325  of  the  Act 
to  provide  for  a  program  similar  to  the 
mandatory  standards  program  re¬ 
quested  by  the  President  in  the  Na¬ 
tional  Energy  Plan. 

The  second  strategy,  contained  in 
section  324  of  the  Act,  as  amended,  in¬ 
volves  development  of  a  labeling  pro¬ 
gram  to  require  that  manufacturers 
label  each  covered  product  with 
energy  consumption  information  to 
assist  consumers  in  making  purchasing 
decisions.  The  Federal  Trade  Commis¬ 
sion  (FTC)  has  the  responsibility  for 
developing  labeling  rules  and  adminis¬ 
tering  the  labeling  program. 

In  conjunction  with  issuance  of  the 
labeling  rules,  section  337  of  the  Act 
requires  requires  DOE  to  develop  a 
consumer  education  program  to  en¬ 
hance  consumer  awareness  of  the 
labels  and  create  a  better  understand¬ 
ing  of  the  information  provided  on  the 
labels.  This  is  intended  to  encourage 
comparison  shopping  and  to  enhance 
consumer  demand  for  the  more  effi¬ 
cient  products.  As  a  consequence/it  is 
anticipated  that  manufacturers  will  be 
influenced  to  expedite  efficiency  im¬ 
provements  for  their  various  product 
lines  to  meet  market  demand. 


In  order  to  support  these  dual  strat¬ 
egies,  section  323  of  the  Act  mandates 
that  DOE  develop  test  procedures  for 
the  determination  of  estimated  annual 
operating  costs  and  at  least  one  other 
measure  of  energy  consumption  for 
each  covered  product  which  will  assist 
consumers  in  making  purchasing  deci¬ 
sions.  Testing  by  manufacturers  in  ac¬ 
cordance  with  these  test  procedures 
w'ill  serve  as  a  basis  for:  ( 1 )  the  energy 
cost  and  consumption  information 
that  will  be  required  to  be  included  on 
product  labels  under  the  FTC  labeling 
program  and  (2)  representations  by 
manufacturers  regarding  the  energy 
consumption  of  their  products.  Also, 
measurements  of  efficiency  which  are 
derived  from  the  test  procedures  will 
be  used  as  the  basis  for  energy  effi¬ 
ciency  standards.  Manufacturers  will 
be  required  to  establish  that  their 
products  are  in  conformance  with  the 
standards  by  testing  in  accordance 
with  test  procedures.  Further,  the 
compliance  of  individual  units  with 
the  standards  will  be  determined  by 
using  these  procedures.  DOE  has  pre¬ 
scribed  final  test  procedures  for  the 
covered  products  listed  in  Table  I. 
DOE  has  made  a  tentative  determina¬ 
tion  to  include  heat  pumps  as  a  class 
of  central  air  conditioners  and  plans  to 
propose  test  procedures  for  heat 
pumps  on  March  9,  1979.  In  accord¬ 
ance  with  section  325(i),  as  amended, 
within  30  days  after  these  test  proce¬ 
dures  are  final  an  advance  notice  of 
proposed  rulemaking  for  heat  pump 
standards  will  be  issued. 


Table  l.— Federal  Register  Citation  for  Test  Procedures 


Covered  product  type 


Proposed 


Pinal 


1.  Refrigerators,  refrigerator-freez¬ 
ers. 

2.  Freezers . 

3.  Dishwashers . 

4.  Clothes  dryers . 

5.  Water  heaters . 

6.  Room  air  conditioners . 

7.  Home  heating  equipment . 

8.  Television  sets . 

9.  Kitchen  ranges  and  ovens . 

10.  Clothes  washers . 

11.  Humidifiers  and  dehumidifiers . 

12.  Central  air  conditioners . 

13.  Furnaces . 


(42  FR  21576,  Apr.  27.  1977) .  (42  FR  46140,  Sept.  14,  1977) 

(42  FR  21576,  Apr.  27.  1977) .  (42  FR  46140,  Sept.  14.  1977) 

(42  FR  15423,  Mar.  22,  1977) .  (42  FR  39964.  Aug.  8.  1977) 

(42  FR  21576,  Apr.  27.  1977) .  (42  FR  46140,  Sept.  14.  1977) 

(42  FR  21576.  Apr.  27.  1977) .  (42  FR  54110.  Oct.  4.  1977) 

(41  FR  31237,  July  27.  1976) . (42  FR  27896.  June  1.  1977) 

(42  FR  23860.  May  11.  1977)  (unvented)  (42  FR  43930,  Aug.  31.  1977)  (43  FR  20108,  May  10.  1978) 
(vented). 

(42  FR  21576.  Apr.  27.  1977) .  (42  FR  46140.  Sept.  14.  1977) 

(42  FR  30627.  June  16.  1977)  (42  FR  65576.  Dec.  30.  1977) .  (43  FR  20108.  May  10.  1978) 

(42  FR  25329,  May  17.  1977) .  (42  FR  49802.  Sept.  28.  1977) 

(42  FR  27941,  June  1.  1977) .  (42  FR  55599.  Oct.  18.  1977) 

<42  FR  30401.  June  14.  1977) .  (42  FR  60150.  Nov.  25.  1977) 

<42  FR  40826.  Aug.  11.  1977) .  (43  FR  20108.  May  10.  1978) 


Test  procedure  design  must  be  flexi¬ 
ble  enough  to  allow  for  technological 
variation  among  different  product 
lines  within  a  product  type,  yet  stand¬ 
ardized  enough  to  assure  that  differ¬ 
ent  manufacturers’  product  lines  will 
be  subject  to  the  same  measurement 
criteria  in  order  to  provide  comparable 
measures  of  energy  efficiency.  DOE  is 
aware  that  new  products  or  designs 
will  be  developed  which  (1)  do  not  fall 
under  the  product  test  procedure  defi¬ 
nitions  (10  CFR  430.2)  or  (2)  do  fall 


under  the  definitions  but  which  when 
tested  reflect  inaccurate  efficiencies. 
DOE  intends  to  propose  in  the  near 
future  procedural  guidelines  relating 
to  the  modification  of  test  procedures. 

B.  ENERGY  EFFICIENCY  STANDARDS 

The  Act,  as  amended, 1  requires  that 
standards  be  prescribed  for  the  types 
of  consumer  products  listed  in  section 
322(a).  However,  section  325(g)  re¬ 
quires  that  priority  be  given  to  the 


nine  product  types  listed  earlier  in  this 
notice.  The  remaining  product  types 
(dishwrashers,  television  sets,  humidifi¬ 
ers,  dehumidifiers,  and  clothes  wash¬ 
ers)  will  be  the  subject  of  a  separate 
advance  notice  which  is  required  by 
section  325  to  be  published  no  later 


'Subsequent  references  to  the  “Act”  and 
sections  of  the  Act  refer  to  the  Energy 
Policy  and  Conservation  Act  as  amended  by 
NECPA. 
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than  November  1979.  The  Act  also  per¬ 
mits  DOE  to  prescribe  standards  for 
other  products  which  meet  certain  cri¬ 
teria  stated  in  section  325(a)(2).  A  list 
of  such  products  w'hich  DOE  considers 
may  be  subject  to  standards  is  re¬ 
quired  to  be  published  no  later  than 
November  1980.  but  may  be  revised 
thereafter. 

The  standards  prescribed,  including 
any  intermediate  standards,  are  re¬ 
quired  by  section  325(c)  to  be  designed 
so  as  to  achieve  the  maximum  im¬ 
provement  in  energy  efficiency  which 
is  technologically  feasible  and  eco¬ 
nomically  justified.  Under  that  subsec¬ 
tion,  however,  no  standard  can  be  pre¬ 
scribed  for  a  particular  type  or  class  of 
covered  product  if  ( 1 )  there  is  no  DOE 
test  procedure  for  the  type  or  class;  or 

(2)  DOE  determines,  by  rule,  that  es¬ 
tablishment  of  a  standard  for  the  par¬ 
ticular  type  or  class  would  not  result 
in  significant  conservation  of  energy 
or  is  not  technologically  feasible  or 
economically  justified. 

Section  325(d)  provides  that  before 
DOE  determines  whether  a  standard 
is  economically  justified,  it  must  first 
solicit  comments  on  a  proposed  stand¬ 
ard.  After  receiving  comments  on  the 
proposal,  DOE  must  then  determine 
that  the  benefits  of  the  standard 
exceed  its  burdens  based,  to  the  great¬ 
est  extent  practicable,  on  a  weighing 
of  the  following  seven  factors: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject 
to  such  standard, 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life 
of  the  covered  products  in  the  type  (or 
class),  compared  to  any  increase  in  the 
price  of,  or  in  the  initial  charges  for, 
or  maintenance  expenses  of,  the  cov¬ 
ered  products  which  are  likely  to 
result  from  the  imposition  of  the 
standard, 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard, 

(4)  Any  lessening  of  the  utility  or 
the  performance  of  the  covered  prod¬ 
ucts  likely  to  result  from  the  imposi¬ 
tion  of  the  standard, 

(5)  The  impact  of  any  lessening  of 
competition  determined  in  writing  by 
the  Attorney  General  that  is  likely  to 
result  from  the  imposition  of  the 
standard, 

(6)  The  need  of  the  Nation  to  con¬ 
serve  energy,  and 

(7)  Any  other  factors  which  DOE 
considers  relevant. 

Section  325(f)  provides  that  mini¬ 
mum  energy  efficiency  levels  do  not 
have  to  be  identical  for  all  products 
within  a  type  or  class.  Products  that 
consume  different  kinds  of  energy  (oil, 
natural  gas,  electricity,  etc.)  or  that 
have  a  capacity  or  other  performance- 
related  feature  different  from  other 


products  within  the  same  type  or  class 
can  be  required  to  have  higher  or 
lower  energy  efficiency  levels.  For  ex¬ 
ample,  different  minimum  energy  effi¬ 
ciency  levels  could  be  prescribed  for 
gas  and  electric  water  heaters  or  for 
manual  and  automatic  defrost  refrig¬ 
erator-freezers. 

Section  325(e)  provides  that  manu¬ 
facturers  having  annual  gross  rev¬ 
enues  of  less  than  $8,000,000  (within 
the  meaning  of  that  subsection)  may 
apply  to  DOE  for  exemption  for  up  to 
24  months  from  any  standards  re¬ 
quirement.  This  authority  may  not  be 
exercised  unless  DOE,  after  obtaining 
the  written  views  of  the  Attorney 
General,  determines  that  failure  to 
allow  the  exemption  would  likely 
result  in  a  lessening  of  competition. 

Other  provisions  provide  for  (1)  a 
review  of  test  procedures  within  three 
years  of  NECPA  enactment,  section 
323(a)(7);  (2)  reevaluation  of  the 

standards  within  five  years  of  pre¬ 
scription,  section  325(h);  (3)  superses¬ 
sion  of  state  energy  efficiency  regula¬ 
tions  under  conditions  and  procedures 
specified  in  section  327;  and  (4)  au¬ 
thority  to  use  power  otherwise  availa¬ 
ble  to  collect  information  relating  to 
the  economic  impact  of  compliance 
with  proposed  standards  requirements, 
section  326(d). 

Section  325(j)  of  the  Act  provides  for 
standards  to  include  any  requirements 
on  manufacturers  which  DOE  deter¬ 
mines  are  necessary  to  assure  that 
each  covered  product  to  which  a 
standard  applies  meets  the  required 
minimum  energy  efficiency  level.  DOE 
expects  such  provisions  to  include  test¬ 
ing  and  submission  of  information  to 
DOE  before  a  munufacturer  intro¬ 
duces  products  into  commerce. 

Section  333  provides  that  any  per¬ 
sons  who  knowingly  violate  any  provi¬ 
sion  of  section  332  (which  lists  prohib¬ 
ited  acts)  shall  be  subject  to  civil  pen¬ 
alties. 

Other  enforcement-related  provi¬ 
sions  provide  for:  (1)  DOE  to  prescribe 
rules  requiring  manufacturers  to  allow 
DOE  to  observe  and  inspect  results  of 
testing  conducted  by  the  manufactur¬ 
er  or  his  agent,  section  326(b)(5);  (2) 
the  manufacturer  to  supply  to  DOE  a 
reasonable  number  of  products  for 
testing  purposes,  section  326(b);  (3) 
the  manufacturer  to  submit  informa¬ 
tion  or  reports  necessary  to  insure 
compliance,  section  326(d);  and  (4)  in¬ 
junctive  relief  against  any  prohibited 
act,- including  distribution  of  noncom¬ 
plying  products,  section  334. 

C.  IMPLEMENTATION  PROCESS 

Section  325(i)  outlines  the  process 
by  which  the  standards  are  to  be  pre¬ 
scribed.  This  process  is  substantially 
different  from  that  followed  in  the 
target  program  in  one  important  re¬ 
spect.  Section  325(i)(3)  requires  DOE 


to  identify,  in  the  proposed  rule,  the 
maximum  technologically  feasible 
level  of  efficiency  for  each  type  (or 
class)  of  product,  and  if  any  proposed 
standard  is  not  designed  to  achieve 
this  level,  to  state  the  reasons  for  pro¬ 
posing  a  different  level  as  the  stand¬ 
ard. 

In  anticipation  of  this  requirement 
and  to  facilitate  the  gathering  of  rele¬ 
vant  information,  DOE  is  providing  a 
detailed  discussion  in  this  notice  of 
product  classes,  levels  of  efficiency 
and  analytical  concepts,  and  further, 
is  holding  a  series  of  public  meetings 
following  publication  of  this  notice  in 
order  to  familiarize  the  public  with 
this  standard  setting  program  and  to 
achieve  the  highest  possible  degree  of 
public  awareness,  involvement  and 
comment. 

Eased  upon  comments  received  from 
this  notice  and  information  otherwise 
available,  DOE  will  issue  a  notice  pro¬ 
posing  standards  for  the  nine  types  of 
products.  The  proposal  is  scheduled  to 
be  issued  in  October  1979.  That  notice 
will  provide  DOE’S  determination  of 
the  maximum  technologically  feasible 
level  of  efficiency  for  each  type  (or 
class)  of  products,  and  if  the  standards 
proposed  are  not  the  maximum  tech¬ 
nologically  feasible  level  of  efficiency, 
the  notice  will  state,  as  required  by 
section  325(f),  the  reasons  why  the 
proposed  standards  are  different.  In 
addition,  that  notice  is  expected  to 
propose  a  program  for  assuring  com¬ 
pliance  with  the  standards.  A  60-day 
public  comment  period  and  a  series  of 
public  hearings  will  follow. 

After  the  public  hearings,  review 
and  analysis  of  the  comments,  survey 
data,  and  other  information  will  begin. 
Final  standards  are  required  to  be 
issued  no  later  than  December  1980. 
The  final  rule  will  contain  the  stand¬ 
ards  and  is  expected  also  to  contain 
compliance  requirements.  Under  sec¬ 
tion  325(i),  the  standards  may  not 
become  effective  earlier  than  180  days 
after  publication  of  the  final  rule  in 
the  Fedtoal  Register. 

D.  PLANNED  PHASE-IN  OF  STANDARDS 


Section  325(c)  allows  for  the  phas- 
ing-in  of  standards  over  a  period  of  up 
to  five  years  through  the  establish¬ 
ment  of  intermediate  standards.  Use 
of  the  full  five-year  period  for  estab¬ 
lishing  final  standards  will  provide 
manufacturers  with  the  greatest  possi¬ 
ble  planning  and  development  time, 
and  thus  it  would  appear  that  they 
would  be  better  able  to  meet  higher 
final  rtandards  than  might  otherwise 
be  the  case  were  a  shorter  period 
adopted. 

DOE’S  tentative  planning  is  to  uti¬ 
lize  the  full  phase-in  period  and  to 
prescibe  standards  which  are  to  be 
achieved  by  December  1985.  To  assure 
that  manufacturers  make  steady  prog- 
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ress  toward  the  1985  standards,  inter¬ 
mediate  standards  are  planned  for 
June  1981  and  December  1983.  In  June 
1981,  six  months  after  standards  are 
promulgated,  the  first  intermediate 
standards  would  become  effective. 
These  standards  would  take  into  ac¬ 
count  the  short  lead  time  that  manu¬ 
facturers  will  have  to  make  design 
changes.  Intermediate  standards  for 
December  1983  would  be  higher  be¬ 
cause  those  standards  would  have 
been  published  for  a  period  of  three 
years.  If  this  alternative  is  followed, 
DOE  will  identify  in  the  proposed 
rulemaking,  for  each  class,  minimum 
energy  efficiency  levels  for  each  of  the 
three  years  (1981,  1983,  1985). 

One  alternative  to  this  phase-in 
strategy  would  be  to  set  a  1981  stand¬ 
ard  and  only  one  additional  standard, 
the  final  standard,  which  would 
become  effective  sometime  before 
1985.  Since  under  this  approach  manu¬ 
facturers  would  have  less  time  to 
achieve  compliance  with  a  final  stand¬ 
ard,  this  approach  lacks  the  flexibility 
of  the  first  one  and  could  result  in 
lower  standards. 

Another  option  which  DOE  is  ex¬ 
ploring  would  be  to  have  different 
phase-in  periods  for  the  various  prod¬ 
uct  types  or  classes.  This  alternative 
might  permit  maximum  efficiency 
levels  to  be  reached  over  shorter  time 
periods,  but  DOE  does  not  have  suffi¬ 
cient  information  about  the  efficiency 
improvement  possibilities  for  individu¬ 
al  types  and  classes  of  products  to  con¬ 
sider  this  approach  at  this  time. 

III.  Product  Types,  Likely  Product 
Classes  and  Tentative  Determina¬ 
tions  Concerning  the  Maximum 
Technologically  Feasible  Energy 
Efficiency  Levels 

a.  definitions 

For  purposes  of  this  notice: 

“Energy  efficiency  standard”  means 
a  performance  standard  (as  opposed  to 
a  design  standard)  which  prescribes 
for  each  unit  of  a  covered  product  a 
minimum  energy  efficiency  level. 
Energy  efficiency  standards  include 
test  procedures  prescribed  in  10  CFR 
Part  430,  Subpart  B,  and  any  require¬ 
ments  on  manufacturers  which  DOE 
determines  are  necessary  to  assure 
that  each  covered  product  to  which  a 
standard  applies  meets  the  required 
minimum  energy  efficiency  level  speci¬ 
fied  in  the  standard. 

“Minimum  energy  efficiency  level” 
means  the  minimum  value  of  the 
measure  of  efficiency  (i.e.,  energy 
factor,  energy  efficiency  ratio,  season¬ 
al  energy  efficiency  ratio,  annual  fuel 
utilization  efficiency,  defined  and 
measured  according  to  DOE  test  pro¬ 
cedures  in  10  CFR  Part  430,  Subpart 
B),  which  each  unit  of  a  covered  prod¬ 
uct  must  meet  or  exceed  in  order  to  be 
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in  compliance  with  an  energy  efficien¬ 
cy  standard. 

“Type”  of  covered  products  means 
one  of  the  categories  of  consumer 
products  designated  in  section  322(a) 
of  the  Act.  For  example,  freezers  are  a 
type  of  covered  product. 

“Class”  of  covered  products  means  a 
group  of  covered  products,  the  func¬ 
tions  or  intended  uses  of  which  are 
similar.  A  class  of  covered  products  is 
subject  to  a  single  energy  efficiency 
standard.  Such  standard  may  pre¬ 
scribe  either  the  same  minimum 
energy  efficiency  level  for  all  of  the 
basic  models  of  the  class,  or  different 
minimum  energy  efficiency  levels  for 
basic  models  which  are  distinguished 
by  capacity  or  other  performance-re¬ 
lated  features  that  affect  efficiency 
and  utility.  For  example,  automatic 
defrost  freezers  are  a  class  of  covered 
products. 

B.  TENTATIVE  DETERMINATIONS  OF  THE 

MAXIMUM  TECHNOLOGICALLY  FEASIBLE 

ENERGY  EFFICIENCY  LEVEL 

In  the  proposed  rule,  DOE  is  re¬ 
quired  to  identify  the  maximum  tech¬ 
nologically  feasible  energy  efficiency 
level  for  each  class  of  covered  prod¬ 
ucts.  In  order  to  facilitate  the  gather¬ 
ing  of  data,  views  and  arguments,  DOE 
is  offering  for  consideration  a  defini¬ 
tion  of  the  term  “maximum  techno¬ 
logically  feasible  energy  efficiency 
level”  and  presenting  in  Table  II 
DOE’s  tentative  determination  of  such 
levels  based  on  1978  data.  The  levels  in 
Table  II  may  be  modified  in  the  pro¬ 
posed  rule  as  a  result  of  either  modify¬ 
ing  the  definition,  obtaining  better  in¬ 
formation  regarding  the  highest  levels 
of  energy  efficiency  of  basic  models 
commercially  available,  or  identifying 
efficiency  improvements  that  occur  in 
commercially  available  products  prior 
to  the  time  of  the  proposal. 

For  purposes  of  this  advance  notice, 
the  term  “maximum  technologically 
feasible  energy  efficiency  level” 
means,  for  each  class  of  covered  prod¬ 
uct,  the  highest  level  of  the  measure 
of  energy  efficiency  (i.e.,  energy 
factor,  energy  efficiency  ratio,  season¬ 
al  energy  efficiency  ratio,  annual  fuel 
utilization  efficiency,  defined  and 
measured  according  to  DOE  test  pro¬ 
cedures)  of  any  basic  model  that  is 
commercially  available  at  the  time  of 
proposal  (which  is  planned  for  Octo¬ 
ber,  1979).  Based  on  this  definition, 
DOE’s  tentative  determinations  of 
maximum  technologically  feasible 
energy  efficiency  level  for  each  prod¬ 
uct  class  are  listed  in  Table  II.  As  men¬ 
tioned  earlier,  those  levels  are  based 
on  products  commercially  available  in 
1978.  For  the  product  classes  for 
which  DOE  has  incomplete  informa¬ 
tion  on  the  levels  of  the  measure  of  ef¬ 
ficiency  of  the  basic  models  commer¬ 
cially  available  in  1978,  DOE  has  esti¬ 
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mated  the  maximum  technologically 
feasible  energy  efficiency  level  based 
on  the  best  available  information. 
Classes  for  which  levels  have  been  es¬ 
timated  are  noted  in  Table  II  by  three 
asterisks. 

C.  CRITERIA  FOR  SELECTION  OF  CLASSES 

DOE  has  segregated  the  basic 
models  of  product  types  into  classes  to 
which  different  energy  efficiency 
standards  are  likely  to  apply.  These 
classes  are  tentative,  and  different 
classes  may  be  specified  in  the  pro¬ 
posed  rule  if  DOE  receives  data,  views 
and  arguments  which  justify  changes. 
DOE  used  the  following  two  criteria  to 
segregate  the  basic  models  of  product 
types  into  classes: 

1.  DOE  is  specifying  classes  when¬ 
ever  different  basic  models  of  the 
product  type  consume  different  types 
of  energy  (i.e.,  oil,  gas,  or  electricity). 

2.  DOE  is  specifying  classes  in  order 
to  insure  that  consumer  products 
having  different  capacities  or  other 
useful  performance-related  features 
which  affect  efficiency  and  utility 
remain  available  to  consumers. 

These  criteria  are  applied  to  each 
product  type  in  Section  III  E  of  this 
notice.  For  each  class  within  a  product 
type,  Section  III  E  includes  a  discus¬ 
sion  of  the  justification  for  establish¬ 
ing  minimum  energy  efficiency  levels  > 
different  from  those  which  apply  to 
other  classes  within  the  same  product 
type. 

D.  METHOD  OF  SPECIFYING  MINIMUM 
ENERGY  EFFICIENCY  LEVELS 

For  covered  products  other  than  re¬ 
frigerators,  refrigerator-freezers,  freez¬ 
ers,  and  window  room  air  conditioners, 
the  same  minimum  energy  efficiency 
level  is  likely  to  apply  to  each  basic 
model  within  a  particular  class. 

For  refrigerators,  refrigerator-freez¬ 
ers,  freezers,  and  window  room  air  con¬ 
ditioners,  minimum  energy  efficiency 
levels  within  any  class  are  likely  to 
vary  with  capacity  (i.e.,  net  refrigerat¬ 
ed  volume  or  cooling  capacity).  There¬ 
fore,  within  a  single  class,  basic  models 
differing  according  to  capacity  are 
likely  to  be  subject  to  different  mini¬ 
mum  energy  efficiency  levels.  This 
method  of  establishing  minimum 
energy  efficiency  levels  is  likely  to  be 
used  for  refrigerators,  refrigerator- 
freezers,  and  freezers  because  their  ef¬ 
ficiency,  as  measured  by  the  energy 
factor,  tends  to  increase  with  volume. 
The  same  method  is  likely  to  be  used 
for  window  room  air  conditioners  be¬ 
cause  the  minimum  energy  efficiency 
level  is  expected  to  vary  greatly  with 
capacity. 

The  likely  product  classes,  and  the 
tentative  determinations  of  the  maxi¬ 
mum  technologically  feasible  energy 
efficiency  level  for  each  class,  are  pre¬ 
sented  in  Table  II.  Section  III  E  con- 
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tains  a  discussion  of  the  considerations 
leading  to  the  selection  of  the  individ¬ 
ual  classes. 

E.  PRODUCT  CLASS  RATIONALE 

1.  Refrigerators  and  Refrigerator-freez¬ 
ers 

Three  classes  of  electric  refrigera¬ 
tors  and  electric  refrigerator-freezers 
are  specified  in  this  notice.  These 
classes  are  distinguished  by  two  per¬ 
formance-related  features  which 
affect  utility:  freezer  compartment 
design  temperature  and  the  type  of  de¬ 
frost  system. 

Refrigeration  products  which  re¬ 
quire  manual  defrosting  are  separated 
into  two  classes.  Basic  models  of  the 
first  class  have  freezer  compartments 
designed  to  operate  at  15°F.  This 
group  is  referred  to  as  “manual  de¬ 
frost  refrigerators”  in  DOE  test  proce¬ 
dures.  Basic  models  of  the  second  class 
have  freezer  compartments  designed 
to  operate  at  5°F.  This  group  is  re¬ 
ferred  to  as  “partial  automatic  defrost 
refrigerator-freezers”  in  DOE  test  pro¬ 
cedures  and  as  “cycle  defrost  refrig¬ 
erator-freezers”  by  certain  members  of 
the  refrigeration  industry. 

According  to  the  U.S.  Department  of 
Agriculture,  food  can  be  stored  for 
much  longer  periods  of  time  at  5°F 
than  at  15°F.  Therefore,  the  lower 
freezer  compartment  temperature  pro¬ 
vides  additional  utility  to  the  consum¬ 
er. 

Despite  the  references  to  manual  de¬ 
frosting  and  partial-automatic  defrost¬ 
ing  in  DOE  test  procedures,  DOE  be¬ 
lieves  that  there  are  no  significant  dif¬ 
ferences  between  these  products  with 
regard  to  the  type  of  consumer  actions 
needed  to  accomplish  defrosting.  DOE 
believes,  therefore,  that  “partial  auto¬ 
matic”  defrosting,  as  compared  to 
manual  defrosting,  is  not,  in  itself,  a 
performance-related  feature  which  af¬ 
fects  utility. 

Because  of  the  different  freezer 
compartment  design  temperatures,  the 
energy  factors  of  units  having  freezer 
compartments  designed  to  operate  at 
5  F  should  tend  to  be  lower  than  the 
energy  factors  of  units  having  freezer 
compartments  designed  to  operate  at 
15  °F.  Minimum  energy  efficiency 
levels  appropriate  for  units  having 
freezer  compartments  designed  to  op- . 
erate  at  15°F  may  not  be  achievable  by 
units  having  freezer  compartments  de¬ 
signed  to  operate  at  5CF.  DOE  is  con¬ 
templating  segregating  these  units 
into  separate  classes  in  order  to  insure 
that  units  having  freezer  compart¬ 
ments  designed  to  operate  at  5°F 
remain  available  to  consumers. 

Automatic  defrost  units  do  not  re¬ 
quire  any  consumer  action  to  accom¬ 
plish  defrosting,  and  thus  provide  a 
utility  to  the  consumer  not  provided 
by  manually  defrosted  units.  More¬ 
over,  automatic  defrost  units  should 


tend  to  have  lower  energy  factors  be¬ 
cause  of  the  extra  energy  consumed  by 
the  automatic  defrosting  cycle.  Mini¬ 
mum  energy  efficiency  levels  appropri¬ 
ate  for  other  classes  of  refrigerators 
and  refrigerator-freezers  may  not  be 
achievable  by  automatic  defrost  refrig¬ 
erator-freezers.  Since  automatic  de¬ 
frost  refrigerator-freezers  offer  a  dis¬ 
tinct  performance-related  feature 
which  affects  utility  and  efficiency, 
DOE  is  specifying  a  class  of  automatic 
defrost  refrigerator-freezers  in  order 
to  insure  that  such  units  remain  avail¬ 
able  to  consumers.  DOE  is  not  further 
classifying  automatic  defrost  refrigera¬ 
tor-freezers  on  the  basis  of  freezer 
compartment  design  temperature  be¬ 
cause  DOE  believes  that  the  freezer 
compartments  of  all  automatic  defrost 
refrigerator-freezers  are  designed  to 
operate  at  the  same  temperature. 

2.  Freezers 

Three  classes  of  freezer  are  specified 
in  this  notice.  These  classes  are  distin¬ 
guished  by  performance-related  fea¬ 
tures  which  affect  utility  and  efficien¬ 
cy.  One  such  feature  is  the  configura¬ 
tion  of  the  unit,  i.e.,  che§t  or  upright. 
Examples  of  the  extra  utility  which 
distinguishes  upright  freezers  from 
chest  freezers,  include  greater  accessi¬ 
bility  to  the  freezer  contents  and  more 
efficient  use  of  floor  space.  Informa¬ 
tion  available  to  DOE  indicates  that 
the  energy  factors  of  upright  freezers 
should  tend  to  be  lower  than  the 
energy  factors  of  chest  freezers. 
Therefore,  minimum  energy  efficiency 
levels  appropriate  for  chest  freezers 
may  not  be  achievable  by  upright 
freezers.  Since  upright  freezers  offer 
distinct  performance-related  features 
which  affect  utility  and  efficiency, 
DOE  is  specifying  in  this  notice  sepa¬ 
rate  classes  in  order  to  insure  that  up¬ 
right  freezers  remain  available  to  con¬ 
sumers. 

Another  performance-related  fea¬ 
ture  which  affects  utility  and  efficien¬ 
cy  is  the  type  of  defrost  system,  which 
determines  the  extent  of  consumer 
action  needed  to  accomplish  defrost¬ 
ing.  Automatic  defrost  units  do  not  re¬ 
quire  any  consumer  action  to  accom¬ 
plish  defrosting,  and  thus  provide  the 
consumer  with  utility  not  provided  by 
manual  defrost  units.  Moreover,  auto¬ 
matic  defrost  units,  as  compared  to 
manual  defrost  units,  should  tend  to 
have  lower  energy  factors  because  of 
the  extra  energy  consumed  by  the 
automatic  defrosting  cycle.  Minimum 
energy  efficiency  levels  appropriate 
for  manual  defrost  freezers  may  not 
be  achievable  by  automatic  defrost 
freezers.  Since  automatic  defrost 
freezers  offer  a  distinct  performance- 
related  feature,  DOE  is  specifying  in 
this  notice  a  class  of  automatic  defrost 
freezers  in  order  to  insure  that  such 
units  remain  available  to  consumers. 


Because  DOE  is  not  aware  of  any 
automatic  defrost  chest  freezers  dis¬ 
tributed  in  commerce,  DOE  is  not 
planning  to  segregate  automatic  de¬ 
frost  freezers  according  to  configura¬ 
tion. 

3.  Clothes  Dryers 

Three  classes  of  clothes  dryers  are 
specified  in  this  notice.  These  classes 
are  distinguished  either  by  the  type  of 
energy  consumed  by  the  basic  models 
of  a  class  or  by  performance-related 
features  which  affect  utility  and  effi¬ 
ciency. 

Basic  models  of  clothes  dryers  are 
segregated  into  those  which  consume 
gas  energy  and  those  which  consume 
electric  energy.  Failure  to  establish 
separate  classes  according  to  the  type 
of  energy  consumed  might  result  in 
the  elimination  of  all  basic  models 
consuming  certain  types  of  energy. 
Such  possibility  is  contrary  to  indica¬ 
tions  of  the  intent  of  Congress,  as 
stated  in  the  legislative  history  of  the 
NECPA  amendments. 

Basic  models  of  clothes  dryers  are 
also  distinguished  by  the  amount  of 
room  occupied  by  the  unit,  a  perform¬ 
ance-related  feature  which  affects  util¬ 
ity  and  efficiency.  Compact  clothes 
dryers  take  up  less  room  than  stand¬ 
ard  clothes  dryers.  Another  related 
feature  which  affects  utility  is  the 
drum  size,  which  determines  the  size 
of  an  economical  load:  compact  clothes 
dryers  will  dry  the  small  loads  typical¬ 
ly  needed  by  small  families  at  a  lower 
cost  than  standard  clothes  dryers.  In¬ 
formation  available  to  DOE  indicates 
that  the  energy  factors  of  compact 
clothes  dryers  should  tend  to  be  lower 
than  the  energy  factors  of  standard 
clothes  dryers.  Since  compact  clothes 
dryers  offer  a  distinct  performance-re¬ 
lated  feature  which  affects  utility  and 
efficiency,  DOE  is  specifying  in  this 
notice  a  separate  class  for  compact 
electric  clothes  dryers  in  order  to 
insure  that  such  units  remain  availa¬ 
ble  to  consumers.  DOE  is  not  specify¬ 
ing  a  class  for  compact  gas  clothes 
dryers  because  DOE  is  not  aware  of 
any  such  units  distributed  in  com¬ 
merce. 

4.  Water  Heaters 

Three  classes  of  water  heaters  are 
specified  in  this  notice,  based  on  the 
type  of  energy  consumed:  oil,  gas,  or 
electricity.  Failure  to  establish  sepa¬ 
rate  classes  according  to  the  type  of 
energy  consumed  might  result  in  the 
elimination  of  basic  models  consuming 
certain  types  of  energy,  which  is  unde¬ 
sirable  for  the  reasons  already  stated 
in  the  discussion  concerning  clothes 
dryers. 

5.  Room  Air  Conditioners 

Four  classes  of  room  air  conditioners 
are  specified  in  this  notice.  Room  air 
conditioners  are  distinguished  bv  the 
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configuration  of  the  unit:  packaged 
terminal,  through-the-wall  (no  out¬ 
door  louvers),  reverse  cycle,  and 
window  room  air  conditioners.  (Be¬ 
cause  through-the-wall  room  air  condi¬ 
tioners  with  outdoor  side  louvers  and 
window  room  air  conditioners  can 
often  be  used  interchangeably, 
through-the-wall  units  with  outdoor 
side  louvers  will  be  considered  as  part 
of  the  class  of  window  room  air  condi¬ 
tioners.) 

These  four  classes  are  each  distin¬ 
guished  by  performance-related  fea¬ 
tures  which  affect  utility  and  efficien¬ 
cy.  Packaged  terminal  air  conditioners 
have  special  mounting  provisions  es¬ 
sential  to  use  in  apartment  complexes 
or  condominiums.  Through-the-wall 
units  (no  outdoor  louvers)  are  typical¬ 
ly  designed  to  be  flush  mounted  with 
the  outside  wall  of  the  building.  Re¬ 
verse  cycle  air  conditioners  have  the 
capability  of  providing  heat  to  the 
conditioned  space.  Window  units  are 
designed  to  be  mounted  in  various 
window  openings. 

The  energy  efficiency  levels  which 
are  the  maximum  technologically  fea¬ 
sible  and  economically  justified  are 
likey  to  be  distinct  for  each  of  the 
classes.  Minimum  energy  efficiency 
levels  appropriate  for  one  class  may 
not  be  achievable  by  basic  models  of 
other  classes.  Since  the  basic  models 
of  each  class  offer  distinct  perform¬ 
ance-related  features,  DOE  is  specify¬ 
ing  in  this  notice  four  separate  classes 
in  order  to  insure  that  basic  models  of 
each  class  remain  available  to  consum¬ 
ers. 

6.  Home  Heating  Equipment  (.not  in¬ 
cluding  furnaces) 

Thirteen  classes  of  home  heating 
equipment,  (not  including  furnaces) 
are  specified  in  this  notice.  These 
classes  are  distinguished  by  the  type 
of  energy  consumed  by  the  basic 
models  of  each  class  and  by  perform¬ 
ance-related  features  which  affect  util¬ 
ity  and  efficiency. 

Basic  models  of  home  heating  equip¬ 
ment  are  segregated  according  to 
whether  they  consume  electricity,  gas 
or  oil.  Failure  to  establish  separate 
classes  according  to  the  type  of  energy 
consumed  might  result  in  the  elimina¬ 
tion  of  basic  models  consuming  certain 
types  of  energy,  which  is  undesirable 
for  the  reasons  already  stated  in  the 
discussion  concerning  clothes  dryers. 

Basic  models  of  gas-fired  home  heat¬ 
ing  equipment  are  further  distin¬ 
guished  by  methods  of  hot  air  distri¬ 
bution  (i.e.,  forced-air  or  gravity),  and 
the  configuration  (i.e.,  wall  furnace, 
floor  furnace,  or  room  heater).  Basic 
models  of  oil-fired  home  heating 
equipment  are  distinguished  by  meth¬ 
ods  of  air  distribution  (i.e.,  gravity  or 
forced-air)  and  configuration  (i.e.,  wall 
furnace,  floor  furnace  or  room 


heater).  Information  available  to  DOE 
indicates  that  the  minimum  energy  ef¬ 
ficiency  levels  which  are  the  maxi¬ 
mum  technologically  feasible  and  eco¬ 
nomically  justified  are  likely  to  be  dis¬ 
tinct  for  each  of  the  proposed  classes 
of  oil-fired  and  gas-fired  equipment. 
Therefore,  minimum  energy  efficiency 
levels  appropriate  for  one  class  may 
not  be  achievable  by  basic  models  of 
other  classes.  Since  the  basic  models 
of  each  class  offer  distinct  perform¬ 
ance-related  features  which  affect  util¬ 
ity  and  efficiency,  DOE  is  specifying 
twelve  classes  of  oil-fired  and  gas-fired 
home  heating  equipment. 

It  is  not  necessary  to  differentiate 
between  basic  models  of  electric  home 
heating  equipment  because  all  units 
are  100  percent  efficient  at  point  of 
use,  according  to  the  applicable  DOE 
test  procedures. 

7.  Kitchen  Ranges  and  Ovens 

Seven  classes  of  kitchen  ranges  and 
ovens  are  specified  in  this  notice. 
These  classes  are  distinguished  by  the 
type  of  energy  consumed  by  the  basic 
models  of  each  class,  by  the  function 
of  the  basic  models  of  the  class,  or  by 
other  performance-related  features 
which  affect  utility  and  efficiency  of 
the  basic  models  of  the  class. 

Basic  models  of  kitchen  ranges  and 
ovens  are  segregated  into  classes  ac¬ 
cording  to  whether  basic  models  of  the 
class  consume  electric  energy  only,  or 
gas  energy.  Failure  to  establish  sepa¬ 
rate  classes  according  to  the  type  of 
energy  consumed  might  result  in  the 
elimination  of  all  basic  models  con¬ 
suming  certain  types  of  energy,  which 
is  undesirable  for  the  reasons  already 
stated  in  the  discussion  concerning 
clothes  dryers. 

This  product  type  has  been  further 
segregated  to  account  for  the  differing 
functions  of  the  three  major  cooking 
components,  i.e.,  microwave  ovens, 
conventional  ovens  (electric  and  gas) 
and  cooking  tops  (electric  and  gas). 
DOE  anticipates  that,  instead  of  set¬ 
ting  single  standards  for  basic  models 
which  consist  of  two  or  more  major 
cooking  components,  a  separate  stand¬ 
ard  will  be  set  for  each  component. 

Electric  ovens  and  gas  ovens  have 
been  further  segregated  into  classes  of 
self-cleaning  ovens  and  non-self-clean- 
ing  ovens  because  of  their  differing 
utility  to  consumers.  Self-cleaning 
ovens,  as  compared  to  non-self-clean¬ 
ing  ovens,  should  tend  to  have  lower 
energy  factors  because  of  the  extra 
energy  consumed  by  the  self-cleaning 
cycle.  Minimum  energy  efficiency 
levels  appropriate  for  non-self -clean¬ 
ing  ovens  may  not  be  achievable  by 
self-cleaning  ovens.  Since  self-cleaning 
ovens  offer  a  distinct  performance-re¬ 
lated  feature  which  affects  utility  and 
efficiency,  DOE  is  specifying  in  this 
notice  a  class  of  self-cleaning  ovens  in 


order  to  insure  that  such  units  remain 
available  to  consumers. 

Information  available  to  DOE  indi¬ 
cates  that  the  minimum  energy  effi¬ 
ciency  levels  which  are  the  maximum 
technologically  feasible  and  economi¬ 
cally  justified  are  likely  to  be  distinct 
for  each  of  the  specified  classes  of 
kitchen  ranges  and  ovens.  Therefore, 
minimum  energy  efficiency  levels  ap¬ 
propriate  for  one  class  may  not  be 
achievable  by  basic  models  of  other 
classes.  Since  the  basic  models  of  each 
class  offer  distinct  performance-relat¬ 
ed  features,  DOE  is  specifying  seven 
classes  of  kitchen  ranges  and  ovens  in 
order  to  insure  that  such  models 
remain  available  to  consumers. 

8.  Central  Air  Conditioners 

Two  classes  of  central  air  condition¬ 
ers  are  apecified  in  this  notice.  These 
classes  are  distinguished  by  their 
configuration,  a  performance-related 
feature  which  affects  utility  and  effi¬ 
ciency. 

Central  air  conditioners  are  segre¬ 
gated  according  to  whether  the  units 
make  up  a  single  package  or  a  split 
system  (separated  indoor  and  outdoor 
components  connected  by  refrigera¬ 
tion  and  electrical  lines).  Certain 
households  cannot  accommodate  split 
systems  because  suitable  space  is  not 
available  for  the  outdoor  unit.  Techni¬ 
cal  information  available  to  DOE  indi¬ 
cates  that  the  measures  of  efficiency 
of  single  package  systems  should  tend 
to  be  lower  than  the  measures  of  effi¬ 
ciency  of  split  systems.  Minimum 
energy  efficiency  levels  appropriate 
for  split  systems  may  not  be  achiev¬ 
able  by  single  package  systems.  Since 
single  package  systems  offer  distinct 
performance-related  features  which 
affect  utility  and  efficiency,  DOE  is 
specifying  a  separate  class  for  single 
package  systems. 

9.  Furnaces 

Six  classes  of  furnaces  are  specified 
in  this  notice.  These  classes  are  distin¬ 
guished  either  by  the  type  of  energy 
consumed  by  the  basic  models  of  each 
class,  or  by  performance-related  fea¬ 
tures  which  affect  utility. 

Basic  models  of  furnaces  are  segre¬ 
gated  according  to  whether  they  con¬ 
sume  electricity,  gas,  or  oil.  Failure  to 
establish  separate  classes  according  to 
the  type  of  energy  consumed  might 
result  in  the  elimination  of  basic 
models  consuming  certain  types  of 
energy,  which  is  desirable  for  the  rea¬ 
sons  already  stated  in  the  discussion 
concerning  clothes  dryers. 

One  performance-related  feature 
which  affects  utility  is  the  method  of 
heat  distribution  to  the  household. 
Gas  furnaces  use  air  circulation  sys¬ 
tems  based  either  on  the  effect  of 
gravity  on  low  density  heated  air,  or 
on  the  action  of  a  blower  (i.e.,  forced 
air).  Gravity-type  systems  offer  the 
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utility  of  operating  without  an  electri¬ 
cal  connection.  In  addition,  a  further 
class  of  furnaces,  gas  boilers,  use  hot 
water  or  steam  to  distribute  heat. 
These  various  distribution  systems 
result  in  different  characteristics  of 
heat  transfer  from  the  furnace  flame 
to  the  conditioned  space,  and  different 
losses  through  the  flue.  Information 
available  to  DOE  indicates  that  the 
measure  of  efficiency  of  gravity  gas 
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furnaces  should  tend  to  be  lower  than 
the  measures  of  efficiency  of  forced- 
air  gas  furnaces.  Further,  the  measure 
of  efficiency  of  forced-air  furnaces 
should  tend  to  be  lower  than  the 
measure  of  efficiency  for  gas  boilers. 
Minimum  energy  efficiency  levels  for 
one  class  of  gas  furnaces  may  not  be 
achievable  by  other  classes  of  gas  fur¬ 
naces.  Since  each  class  of  gas  furnaces 


provides  distinct  performance-related 
features,  DOE  is  specifying  separate 
classes  in  order  to  insure  that  all 
groups  remain  available  to  consumers. 

Identical  arguments  lead  to  the  spec¬ 
ification  of  separate  classes  for  forced- 
air  oil  furnaces  and  oil  boilers.  A  class 
of  oil  furnaces  using  gravity  to  circu¬ 
late  hot  air  is  not  specified  because 
DOE  is  not  aware  of  any  such  units 
distributed  in  commerce. 


Table  II .—Likely  Classes  and.  Tentative  Determinations  of  Maximum  Technologically  Feasible  Energy  Efficiency  Levels 


Covered  product  type 


Class 


Preliminary  maximum  technologically  feasible 
energy  efficiency  level  •• 


Refrigerators  and  refrigerator-freez-  Electric,  manually  defrosted.  15’  freezer 


ers. 

Electric,  manually  defrosted.  5’  freezer . 

Electric,  automatic  defrost . 

Freezers .  Manual  defrost,  chest . 

Manual  defrost,  upright . 

Automatic  defrost . 

Clothes  dryers .... . . .  Electric,  st  andard . 

Electric,  compact . . . 

Gas . . 

Water  heaters . . .  Electric . . . . 

Gas . . . 

Oil . 

Room  air  conditioners .  Window  and  through  the  wall  (with  outdoor  side  louvers) 


Through-the  wall  (no  outdoor  side  louvers). 

Packaged  terminal . 

Reverse  cycle . . . 

Home  heating  equipment,  not  includ-  Electric,  primary  and  supplementary . .,... 

ing  furnaces. 

Gas,  gravity,  vented  room  heater . 

Gas.  forced  air.  vented  room  heater . 

Gas,  gravity,  vented  wall  furnace . 

Gas.  forced  air,  vented  wall  furnace . 

Gas,  gravity,  vented  floor  furnace . 

Gas,  forced  air,  vented  floor  furnace . 

Oil.  gravity,  vented  room  heater . 

Oil,  forced  air,  vented  room  heater . 

Oil,  gravity,  vented  wall  furnace . 

Oil,  forced  air,  vented  wall  furnace . 

Oil.  gravity,  vented  floor  furnace . 

Oil,  forced  air,  vented  floor  furnace . 

Kitchen  ranges  and  ovens .  Microwave  oven . 

Electric  cooking  top . 

Electric  oven . 

Electric  oven,  self-cleaning . 

Gas  cooking  top . . . 

Gas  oven . 

Gas  oven,  self -cleaning . 

Central  air  conditioners .  Split  system . 

Single  package . 

Furnaces .  Gas,  gravity . 

Gas,  forced  air . 

Gas,  boilers . 

Oil,  boilers . 

Oil,  forced  air . 

Electric . 


10.4  ft  VkWh-day  <EF) 

10.1  ft  VkWh-day  (EF) 

6.6  ft  VkWh-day  (EF) 

16.9  ft  VkWh-day  (EF) 

13.9  ft  VkWh-day  (EF) 

9.1  ft  VkWh-day  (EF) 

2.77  lb/dWh  (EF) 

2.61  lb/dWh  (EF) 

2.46  lb/dWh  (EF) 

0.89  (EF)*** 

0.59  (EF)*** 

0.50  (EF)*** 

11.6  Btu/watt-hour  (EER) 
7.5  Btu/watt-hour  (EER) 

8  7  Btu/watt-hour  (EER) 

8.8  Btu/watt-hour  (EER) 
100%  efficiency 

58%  (AFUE)*** 

74%  (AFUE)*** 

60%  (AFUE)*** 

70%  (AFUE)**' 

70%  (AFUE)*** 

(AFUE)* 

(AFUE)* 

(AFUE)* 

(AFUE)* 

(AFUE)* 

(AFUE)* 

(AFUE)* 

44%(EF)*»* 

79%  (EF) 

16%  (EF)*** 

14%  (EF)*** 

46%  (EF) 

8.5%  (EF) 

7.8%  (EF) 

10.3  (SEER)*** 

8.9  (SEER)*** 

70%  (AFUE)*** 

75%  (AFUE) 

79%  (AFUE) 

85%  (AFUE) 

82%  (AFUE)*** 

100%  (AFUE) 


•Information  is  not  available  to  determine  the  maximum  technologically  feasible  energy  efficiency  level. 
••Based  on  data  obtained  by  using  DOE  test  procedures. 

**•  Based  on  best  available  information. 


EF= energy  factor. 

EER = energy  efficiency  ratio. 

AFUE=annual  fuel  utilization  efficiency. 

SEER = seasonal  energy  efficiency  ratio. 

IV.  Development  of  Proposed  Energy 
Efficiency  Standards 

a.  APPROACH 

Section  325(i)  of  the  Act  requires 
DOE  to  determine  the  maximum  im¬ 
provement  in  energy  efficiency  that  is 
technologically  feasible  for  each  type 
(or  class)  of  covered  product  in  propos¬ 


ing  a  standard.  If  the  proposed  stand¬ 
ard  is  not  designed  to  achieve  this 
level  of  efficiency,  DOE  is  required  to 
state  in  the  proposed  rule  the  reasons 
therefor.  If  standards  are  proposed  at 
a  level  below  that  which  is  the  maxi¬ 
mum  technologically  feasible,  the  rea¬ 
sons  for  such  a  proposal  are  expected 


to  be  primarily  economic,  i.e.  related 
to  the  seven  factors  identified  by  Con¬ 
gress  which  must  be  considered  to  the 
extent  practicable  in  determining 
whether  a  standard  is  economically 
justified.  In  order  to  supplement  avail¬ 
able  data  for  identifying  any  reasons 
for  not  proposing  a  standard  at  the 
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maximum  technologically  feasible 
level,  DOE  has  developed  a  series  of 
questions  framed  around  components 
of  these  seven  factors.  Any  comments 
regarding  the  components  and  any  re¬ 
sponses  to  the  questions  will  also  be 
used  as  a  framework  for  identifying 
areas  which  require  additional  data  in 
determining  final  standards.2  The 
components  are  listed  in  Part  B  and 
the  questions  are  listed  in  Part  C  of 
this  section. 

B.  COMPONENTS 

The  following  is  a  listing  of  the 
seven  factors  and  the  major  compo¬ 
nents  of  each  factor.  DOE  has  identi¬ 
fied  these  major  components  in  order 
to  facilitate  public  comment.  In  addi¬ 
tion  to  the  components  identified 
below,  there  may  be  other  areas  of 
concern  regarding  the  seven  factors. 
The  public  is  invited  to  identify  any 
additional  areas  of  concern  and  to 
comment  upon  them. 

The  seven  factors  and  their  compo¬ 
nents  are  as  follows: 

1.  The  economic  impact  of  the  stand¬ 
ard  on  the  manufacturers  and  on  the 
consumers  of  the  products  subject  to 
such  standard. 

1.1.  Impact  on  Manufacturers 

a.  Production 

b.  Employment 

c.  Capital  Investment 

d.  Industry  Structure 

e.  Change  in  Retail  Price 

1.2.  Impact  on  Consumers 

a.  Choice  of  Products  Available  in 
the  Market 

b.  Change  in  Retail  Price 

c.  Utility/Performance 

d.  Maintenance 

e.  Energy  Savings 

f.  Differential  Impact  of  the  Stand¬ 
ard  on  Consumers 

2.  The  savings  ip  operating  costs 
throughout  the  estimated  average  life 
of  the  covered  products  in  the  type  (or 
class),  compared  to  any  increase  in  the 
price  of,  or  in  the  initial  charges  for, 
or  maintenance  expenses  of,  the  cov¬ 
ered  products  which  are  likely  to 
result  from  the  imposition  of  the 
standard.  * 

a.  Estimated  Average  Product  Life 

b.  Estimated  Energy  Savings 

c.  Changes  in  Maintenance  Expenses 

d.  Change  in  Retail  Price 

3.  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard. 

a.  Number  of  Units  Produced  Annu¬ 
ally 

b.  Aggregate  Energy  Savings 

4.  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 


2  A  description  of  the  analysis  proposed  to 
be  used  in  determining  whether  a  standard 
is  economically  justified  will  be  available  to 
the  public  upon  written  request.  These  re¬ 
quests  should  be  sent  to  James  A.  Smith  at 
the  address  listed  at  the  beginning  of  the 
notice. 


likely  to  result  from  the  imposition  of 
the  standard. 

a.  Product  Classes 

5.  The  impact  of  any  lessening  of 
competition  determined  in  writing  by 
the  Attorney  General  that  is  likely  to 
result  from  the  imposition  of  the 
standard. 

a.  Changes  in  Competitive  Situation 
for  Each  Manufacturer 

6.  The  need  of  the  Nation  to  con¬ 
serve  energy. 

a.  Estimated  National  Energy  Sav¬ 
ings 

7.  Any  other  factors  which  DOE  con¬ 
siders  relevant. 

a.  Impact  of  Standards  on  the  Sup¬ 
pliers  of  Component  Parts 

b.  Impact  of  Standards  on  the  Dis¬ 
tributors,  Retailers  and  Institutional 
Sales  Outlets 

c.  The  Maximum  Energy  Efficiency 
Level  Achievable  by  Manufacturers 

c.  QUESTIONS 

The  questions  dealing  with  the  com¬ 
ponents  of  the  seven  factors  are  listed 
below.  Each  question  may  invite  re¬ 
sponses  based  upon  as  many  as  three 
different  sets  of  assumptions: 

Current  data— Answers  to  the  ques¬ 
tions  using  calendar  year  1978  actual 
data.  If  actual  data  are  not  available 
for  the  complete  year  1978,  estimated 
data,  based  upon  part-year  data,  may 
be  used. 

Scenario  1— Answers  using  1986  esti¬ 
mated  data,  based  on  plans  and  fore¬ 
casts  assuming  no  energy  efficiency 
standards  program.3  In  the  questions 
listed  below,  the  term  “Scenario  1”  in¬ 
dicates  the  need  for  this  type  of 
answer. 

Scenario  2— Answers  using  1986  esti¬ 
mated  data,  assuming  that  the  maxi¬ 
mum  technologically  feasible  levels  of 
energy  efficiency  for  each  product 
class  as  given  in  Table  II  of  this  notice 
are  to  be  met  by  1986. 3  In  the  ques¬ 
tions  listed  below,  the  term  “Scenario 
2”  indicates  the  need  for  this  type  of 
answer. 

In  responding  to  questions  involving 
Scenario  1,  the  assumptions  underly¬ 
ing  the  plans  and  forecasts  for  1986 
should  be  identified,  such  as  assump¬ 
tions  regarding  the  price  of  energy, 
the  rate  of  inflation,  etc.  To  permit 
useful  comparison  and  analysis,  an¬ 
swers  involving  Scenario  2  should  be 
based  on  the  same  assumptions  as 
those  involving  Scenario  1,  plus  the  as¬ 
sumption  of  having  to  meet  the  maxi¬ 
mum  technologically  feasible  levels  of 
energy  efficiency  as  defined  in  this 
notice.  Some  of  the  questions  have 
been  repeated,  because  certain  types 
of  information  are  relevant  in  quanti¬ 
fying  the  impacts  of  more  than  one  of 
the  seven  factors. 


3  If  1986  estimates  are  not  currently  avail¬ 
able,  use  latest  actual  or  estimated  data  to 
develop  them. 


The  questions,  listed  according  to 
factors  and  components,  are  as  fol¬ 
lows: 

1.  The  economic  impact  of  the  stand¬ 
ard  on  the  manufacturers  and  on  the 
consumers  of  the  products  subject  to 
such  standard. 

1.1.  Impact  on  Manufacturers 

a.  Production 

(1)  What  is  the  number  of  models 
manufactured  by  each  company,  for 
for  each  product  class  during  calendar 
year  1978?  4  What  is  this  number  pro¬ 
jected  to  be  under  Scenario  1  and  Sce¬ 
nario  2? 

(2)  What  is  the  number  of  units  pro¬ 
duced,  and  the  average  per  unit  price 
of  the  product  at  shipment  from  the 
factory,  of  each  model  during  calendar 
year  1978?  4  What  are  these  numbers 
and  prices  projected  to  be  under  Sce¬ 
nario  1  and  under  Scenario  2? 

(3)  In  accordance  with  DOE  test  pro¬ 
cedures,  identify  the  capacity  or  other 
measure  of  useful  output  of  services, 
the  average  annual  energy  consump¬ 
tion,  and  the  level  of  the  measure  of 
energy  efficiency  for  each  model  man¬ 
ufactured  during  calendar  year  1978. 4 
What  is  this  same  information  project¬ 
ed  to  be  under  Scenario  1  and  under 
Scenario  2? 

(4)  For  those  models  to  be  producerd 
in  1986,  what  would  be  the  percentage 
change  in  the  cost  of  production  (i.e., 
the  sum  of  materials,  labor,  and  over¬ 
head)  since  1978  under  Scenario  1  and 
under  Scenario  2? 

b.  Employment 

(1)  What  is  the  total  employment 
for  each  firm  and  what  percentage  of 
this  total  are  production  workers  for 
each  of  the  9  product  types  covered  by 
this  notice?  4  What  would  these  figures 
be  under  Scenario  1  and  under  Scenar¬ 
io  2? 

c.  Capital  Investment 

(1)  By  product  class,  what  is  the 
dollar  amount  of  capital  investment  by 
each  firm  for  1978  (actual  data)  and 
1979  through  1986  (estimated  data), 
on  a  year  by  year  basis,  assuming  no 
standards?  What  is  the  dollar  amount 
of  capital  investment  for  1979  through 
1986  (estimated  data)  assuming  that 
the  maximum  technologically  feasible 
level  of  efficiency  of  each  product 
class  as  given  in  this  notice  is  required 
to  be  met  by  1986?  4 

d.  Industry  Structure 

(1)  What  is  share  of  market  for  each 
firm  within  each  product  class  in  cal¬ 
endar  year  1978?  4  What  is  this  share 
projected  to  be  under  Scenario  1  and 
under  Scenario  2? 

e.  Change  in  Retail  Price 

1.  What  is  the  average  retail  price 
for  each  model  manufactured  by  each 
company  for  calendar  year  1978?  4  If 
the  actual  retail  price  is  not  available, 
give  the  suggested  or  estimated  retail 


4  See  Table  II  of  this  notice  for  a  listing  of 
product  classes  by  product  type. 
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price  and  identify  it  as  such.  What 
would  this  price  be  under  Scenario  1 
and  under  Scenario  2? 

1.2.  Impact  on  Consumers 

a.  Choice  of  Products  Available  in 
the  Market 

(1)  What  is  the  number  of  models 
manufactured  by  each  company,  and 
for  each  product  class,  during  calendar 
year  1978?  4  What  is  this  number  pro¬ 
jected  to  be  under  Scenario  1  and 
under  Scenario  2? 

b.  Change  in  Retail  Price 

(1)  What  is  the  average  retail  price 
for  each  model  manufactured  by  each 
company  for  calendar  year  1978? 4  If 
the  actual  retail  price  is  not  available, 
give  the  suggested  or  estimated  retail 
price  and  identify  it  as  such.  What 
would  this  price  be  under  Scenario  1 
and  under  Scenario  2? 

c.  Utility/Performance 

(1)  What  would  be  the  difference,  if 
any,  in  the  utility/performance  of 
each  product  class,  between  Scenario  1 
and  Scenario  2?  4 

(2)  Describe  product  design  features 
that  affect  energy  consumption  of 
each  modei  manufactured  during  cal¬ 
endar  year  1978.  Describe  what  these 
features  are  projected  to  be  under  Sce¬ 
nario  1  and  Scenario  2. 

d.  Maintenance  Expenses 

(1)  What  are  the  estimated  annual 
average  maintenance  expenses  for 
each  product  class  manufactured 
during  calendar  year  1978,  over  the 
life  of  the  product?  4  What  are  these 
expenses  projected  to  be  under  Sce¬ 
nario  1  and  under  Scenario  2? 

e.  Energy  Savings 

( 1 )  In  accordance  with  DOE  test  pro¬ 
cedures,  identify  the  capacity  or  other 
measure  of  useful  output  of  services, 
the  average  annual  energy  consump¬ 
tion  and  the  level  of  the  energy  effi¬ 
ciency  measure  for  each  model  manu¬ 
factured  during  calendar  year  1978. 4 
What  is  the  information  projected  to 
be  under  Scenario  1  and  under  Scenar¬ 
io  2? 

f.  Differential  Impact  of  the  Stand¬ 
ard  on  Consumers 

( 1 )  What  factors  are  important  when 
considering  differential  impacts  on 
consumers? 

2.  The  savings  in  operating  costs 
throughout  the  estimated  average  life 
of  the  covered  products  in  the  type  Cor 
class)  compared  to  any  increase  in  the 
price  of,  or  in  the  initial  charges  for, 
or  maintenance  expenses  of  the  cov¬ 
ered  products,  which  are  likely  to 
result  from  the  imposition  of  the 
standard. 

a.  Estimated  Average  Product  Life 

(1)  What  is  the  estimated  average 

life  for  each  product  class  manufac¬ 
tured  during  calendar  year  1978?4 
What  is  the  average  life  projected  to 
be  under  Scenario  1  and  Scenario  2? 

b.  Estimated  Energy  Savings 


( 1 )  In  accordance  with  DOE  test  pro¬ 
cedures,  identify  the  capacity  or  other 
measure  of  useful  output  of  services, 
the  average  annual  energy  consump¬ 
tion  and  the  level  of  the  energy  effi¬ 
ciency  measure  for  each  model  manu¬ 
factured  during  calendar  year  1978. 4 
What  is  this  information  projected  to 
be  under  Scenario  1  and  under  Scenar  ¬ 
io  2? 

c.  Changes  in  Maintenance  Expenses 

(1)  What  are  the  estimated  annual 

average  maintenance  expenses  for 
each  product  class  manufactured 
during  calendar  year  1978,  over  the 
life  of  the  product?4  What  are  these 
expenses  projected  to  be  under  Sce¬ 
nario  1  and  under  Scenario  2? 

d.  Change  in  Retail  Price 

(1)  What  is  the  average  retail  price 
for  each  model  manufactured  by  each 
company  for  calendar  year  1978?4  If 
the  actual  retail  price  is  not  available, 
give  the  suggested  or  estimated  retail 
price  and  identify  it  as  such.  What 
would  this  price  be  under  Scenario  1 
and  under  Scenario  2? 

3.  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard. 

a.  Number  of  Units  Produced  Annu¬ 
ally 

(1)  What  is  the  number  of  units  of 
each  model  produced  during  calendar 
year  1978? 4  What  is  this  number  pro¬ 
jected  to  be  under  Scenario  1  and 
under  Scenario  2? 

b.  Aggregate  Energy  Savings 

(1)  In  accordance  with  DOE  test  pro¬ 
cedures.  identify  the  capacity  or  other 
measure  of  useful  output  of  services, 
the  average  annual  energy  consump¬ 
tion  and  the  level  of  the  energy  effi¬ 
ciency  measure  for  each  model  manu¬ 
factured  during  calendar  year  1978. 4 
What  is  this  same  information  project¬ 
ed  to  be  under  Scenario  1  and  under 
Scenario  2? 

(2)  What  is  the  estimated  average 
life  for  each  product  class  manufac¬ 
tured  during  calendar  year  1978? 4 
What  is  the  average  life  projected  to 
be  under  Scenario  1  and  Scenario  2? 

4.  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of 
the  standard. 

a.  Product  Classes 

(1)  What  would  be  the  difference,  if 
any,  in  the  utility/performance  of 
each  product  class  manufactured,  be¬ 
tween  Scenario  1  and  Scenario  2? 4 

5.  The  impact  of  any  lessening  of 
competition  determined  in  writing  by 
the  Attorney  General  that  is  likely  to 
result  for  the  imposition  of  the  stand¬ 
ard. 

a.  Change  in  Competitive  Situation 
by  Manufacturer 

(1)  What  is  each  company’s  share  of 
the  market  for  each  product  class,  in 
calendar  year  1978? 4  What  is  the  share 


projected  to  be  under  Scenario  1  and 
under  Scenario  2? 

(2)  To  what  extent  will  the  imple¬ 
mentation  of  standards  under  Scenar¬ 
io  2  change  the  degree  of  competition 
within  each  product  class  and  within 
each  of  the  9  product  types  covered  by 
this  notice,  and  with  regard  to  the 
overall  competitiveness  of  each  firm? 

6.  The  need  of  the  Nation  to  con¬ 
serve  energy. 

a.  Estimated  National  Energy  Sav¬ 
ings 

( 1 )  In  accordance  with  DOT  test  pro¬ 
cedures,  identify  the  capacity  or  other 
measure  of  useful  output  of  services, 
the  average  annual  energy  consump¬ 
tion  and  the  level  of  the  energy  effi¬ 
ciency  measure  for  each  model  manu¬ 
factured  during  calendar  year  1978. 4 
What  is  this  same  information  project¬ 
ed  to  be  under  Scenario  1  and  Scenario 
2  as  defined  above? 

(2)  What  additional  information  is 
pertinent  to  conserving  energy*  with 
respect  to  the  9  products  types  covered 
in  this  notice? 

7.  Any  other  factors  which  DOE  con¬ 
siders  relevant. 

a.  Impact  of  Standards  on  the  Sup¬ 
pliers  of  Component  Parts 

(1)  What  is  the  projected  impact  in 
1986  on  the  suppliers  of  component 
parts  to  the  manufacturers,  assuming 
Scenario  2? 

b.  Impact  of  Standards  on  the  Dis¬ 
tributors,  Retailers  and  Institutional 
Sales  Outlets 

(1)  What  is  the  projected  impact  in 
1986  on  the  distributors,  retailers  and 
institutional  sales  outlets  for  the  9 
products  types  covered  in  this  notice, 
assuming  Scenario  2? 

c.  The  Maximum  Energy  Efficiency 
Level  Achievable  by  Manufacturers 

(1)  Assuming  a  standards  program  as 
outlined  in  this  notice,  w'hat  should 
the  1985  level  of  the  measure  of  effi¬ 
ciency  be  for  each  product  class  ex¬ 
pected  to  be  covered  by  the  program?  4 
(It  is  expected  that  this  level  would 
exceed  the  level  projected  under  Sce¬ 
nario  1,  since  Scenario  1  assumes  no 
standards  program.)  If  this  level  for  a 
product  class  is  different  from  the 
maximum  technologically  feasible 
level  of  energy  efficiency  listed  in 
Table  II,  what  are  the  reasons  for  this 
difference  based  on  any  answers  to  the 
questions  listed  above  or  with  refer¬ 
ence  to  the  components  of  the  factors 
identified  in  Part  B  of  this  section? 

D.  STATEMENT  OF  CONFIDENTIALITY 

Persons  responding  to  this  notice 
may  consider  parts  of  their  comments 
to  be  of  a  confidential  nature,  because 
the  release  of  certain  types  of  infor¬ 
mation  might  be  deemed  to  cause  sub¬ 
stantial  competitive  injury.  If  any 
person  believes  that  any  information 
submitted  is  covered  by  the  exemption 
of  the  Freedom  of  Information  Act 
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concerning  trade  secrets  and  commer¬ 
cial  or  financial  information  obtained 
from  a  person  and  considered  privi¬ 
leged  or  confidential  (5  U.S.C. 
552(b)(4)),  the  person  should  so  state 
at  the  time  of  submission  and  request 
that  DOE  treat  this  information  as 
confidential.  Factors  of  interest  to 
DOE  when  evaluating  requests  to 
treat  information  that  has  been  sub¬ 
mitted  as  confidential  includes:  (1)  a 
description  of  the  item;  (2)  an  indica¬ 
tion  whether  and  why  such  items  of 
information  have  been  treated  by  the 
submitting  person  as  confidential  and 
whether  and  why  such  items  are  cus¬ 
tomary  treated  as  confidential  within 
the  industry;  (3)  whether  the  informa¬ 
tion  is  generally  known  or  publicly 
available  from  other  sources;  (4) 
whether  the  information  has  previous¬ 
ly  been  made  available  to  others  with¬ 
out  obligation  concerning  its  confiden¬ 
tiality;  (5)  an  explanation  of  the  com¬ 
petitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure;  and  (6)  an  indication  when 
such  information  might  become  non- 
confidential  due  to  the  passage  of 
time.  DOE  retains  the  right  to  make 
its  own  determination  with  regard  to 
any  claim  of  confidentiality. 

DOE  is  also  interested  in  obtaining 
views  on  what  specific  types  of  infor¬ 
mation  warrant  consideration  under 
the  exemption  set  forth  in  (5  U.S.C. 
552(b)(4).  Examples  of  specific  types 
of  information  might  include: 

1.  Number  of  units  produced  by 
model  annually 

2.  Factory  shipment  price  of  each 
model 

3.  Total  employment  by  product 
type 

4.  Estimated  cost  increase  by  model 
to  meet  a  proposed  standard 

5.  Capital  investment  annually  by 
product  type. 

V.  Enforcement 

An  enforcement  program  is  expected 
to  be  included  in  the  notice  of  pro¬ 
posed  rulemaking  specifying  require¬ 
ments  on  manufacturers  for  demon¬ 
strating  compliance  with  a  standard, 
as  well  as  stating  the  actions  which 
DOE  will  take  to  assure  such  compli¬ 
ance. 

DOE  is  undertaking  an  analysis  of 
enforcement  program  alternatives 
which  will  include  the  evaluation  of 
ongoing  Federal,  State,  and  industry 
programs.  An  important  part  of  the 
evaluation  will  include  contact  with 
manufacturers,  trade  associations,  and 
consumer  groups  to  identify  various 
approaches  to  the  enforcement  pro¬ 
gram.  The  different  approaches  will  be 
analyzed  according  to  the  overall  pro¬ 
gram  costs  and  benefits,  including  cost 
to  manufacture,  consumers,  and  the 
Government. 


The  programs  that  will  be  evaluated 
include  the  following: 

1.  U.S.  Environmental  Protection 
Agency; 

a.  Noise  Enforcement  Program 

b.  Automobile  Exhaust  Emission 
Certification  Program. 

2.  National  Highway  Traffic  Safety 
Administration:  Enforcement  of  Motor 
Vehicle  Safety  Standards. 

3.  U.S.  Department  of  Defense;  Fleet 
Ballistic  Missiles  Procurement  Stand¬ 
ards 

4.  State  of  California;  Enforcement 
of  Appliance  Energy  Efficiency  Stand¬ 
ards. 

5.  Association  of  Home  Appliance 
Manufacturers:  Certification  Program 
for  Room  Air  Conditioners. 

6.  Air  Conditioning  and  Refrigera¬ 
tion  Institute;  Certification  of  Unitary 
Air  Conditioners. 

7.  Underwriters  Laboratory;  Product 
Safety  Certification. 

In  providing  any  comments  or  alter¬ 
native  approaches,  commenters  should 
focus  on  the  enforcement  authority 
granted  in  the  Act  (discussed  in  sec¬ 
tion  II  B.  of  this  notice)  and  the  po¬ 
tential  impacts  of  implementing  var¬ 
ious  approaches  available  pursuant  to 
this  authority. 

VI.  Consumer  Participation 

Because  of  the  direct  impact  of  the 
standards  on  individual  consumers, 
DOE  wishes  to  achieve  in  the  stand¬ 
ards  development  process  the  maxi¬ 
mum  level  of  consumer  participation 
possible.  The  first  major  action  taken 
to  reach  this  goal  will  be  a  series  of 
public  meetings  in  six  cities  across  the 
country. 

Representatives  of  consumer  groups 
and  individual  consumers  are  urged  to 
attend  these  meetings  and  to  make 
oral  statements  regarding  the  stand¬ 
ards  program.  DOE  is  mailing  copies 
of  this  notice  to  all  individuals  and 
consumer  organizations  identified  by 
DOE  as  having  an  interest  in  stand¬ 
ards  development.  Further,  DOE  will 
accept  collect  telephone  calls,  at  the 
consumer  information  numbers  listed 
at  the  beginning  of  this  notice,  from 
individuals  making  requests  to  speak 
at  the  public  meetings  or  requesting 
information  about  this  program  until 
the  close  of  the  comment  period 
March  5.  1979.  * 

Additional  consumer  input  is  expect¬ 
ed  to  be  received  from  a  consumer 
survey  to  be  conducted  under  DOE’s 
direction.  The  survey  will  be  used  to 
determine,  with  respect  to  energy  effi¬ 
ciency,  what  products  have  been  pur¬ 
chased  and  what  products  consumers 
expect  to  purchase.  Data  from  this 
survey  will  be  used  in  DOE's  demand 
analysis  studies  in  determining  the 
economic  impacts  of  standards. 

DOE  requests  interested  persons  to 
submit  suggestions  and  comments  on 


any  methods  DOE  should  consider  in 
order  to  maximize  consumer  participa¬ 
tion  in  the  development  of  standards 

VII.  Environmental  Impact  Analysis 

The  issuance  of  regulations  under 
this  program  is  subject  to  review  pur¬ 
suant  to  the  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321,  et  seq.).  DOE  believes 
that  the  setting  of  minimum  energy 
efficiency  standards  for  the  nine  type 
of  consumer  products,  discussed 
herein,  may  be  a  major  Federal  action 
significantly  affecting  the  quality  of 
the  human  environment.  Consequent¬ 
ly,  the  Department  will  prepare  an  En¬ 
vironmental  Assessment  to  serve  as 
the  basis  to  determine  whether  an  En¬ 
vironmental  Impact  Statement  (EIS) 
is  required.  If  an  EIS  is  required,  a 
Notice  of  Intent  to  prepare  an  EIS  will 
be  published  in  the  Federal  Register. 

VIII.  Comments  on  Issues 

Issues  and  questions  relating  to  the 
development  of  standards  are  found 
throughout  this  notice.  The  following 
list  of  issues,  while  highlighting  some 
of  the  major  areas  of  interest  to  DOE, 
is  not  intended  to  be  comprehensive 
and  should  not  be  construed  as  limit¬ 
ing  the  scope  of  comments  relating  to 
this  notice. 

1.  DOE  intends  to  phase  in  stand¬ 
ards  over  a  five  year  period  as  de 
scribed  in  this  notice,  with  the  final 
standards  becoming  effective  in  De¬ 
cember  1985.  It  is  expected  that  inter¬ 
mediate  standards  may  be  prescribed 
for  1981  and  1983  so  that  progress 
toward  meeting  the  1985  efficiency 
levels  will  be  assured.  DOE  is  interest¬ 
ed  in  comments  relating  to  this  sched¬ 
ule  and  other  alternative  phase-in 
schedules. 

2.  DOE  has  identified  the  product 
types  and  classes  to  which  standards 
are  likely  to  apply.  Product  classes 
were  selected  based  on  two  criteria. 
First,  classes  were  divided  by  the  type 
of  energy  (electricity,  gas,  oil)  the 
product  consumes;  second,  classes  w  ere 
established  within  energy  types  by 
taking  into  account  utility  and  per¬ 
formance-related  features.  DOE  would 
like  to  receive  comments  pertaining  to 
the  proposed  classes.  If  additional 
classes  are  recommended,  the  recom¬ 
mendations  should  include  the  ratio¬ 
nale  for  the  establishment  of  such 
classes  based  on  the  two  class  selection 
criteria  discussed  above. 

3.  For  purposes  of  this  notice,  DOE 
has  defined  “maximum  technological¬ 
ly  feasible  energy  efficiency  level”  in 
section  III  B.  DOE  invites  comments 
on  this  definition  and  on  the  prelimi¬ 
nary  efficiency  levels  listed  in  Table 
II. 

4.  DOE's  approach  to  the  develop¬ 
ment  of  an  energy  efficiency  standard 
enforcement  program  has  been  dis- 
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cussed  in  section  V.  Suggestions  relat¬ 
ing  to  a  DOE  enforcement  program 
would  be  most  valuable  in  the  early 
stages  of  program  development.  In 
providing  any  comments  or  ap¬ 
proaches.  manufacturers,  trade  associ¬ 
ations  and  the  general  public  should 
focus  on  the  enforcement  authority 
granted  in  the  Act  (discussed  in  sec¬ 
tion  II  B)  and  the  effectiveness  and 
potential  impacts  of  implementing  var¬ 
ious  approaches  pursuant  to  this  au¬ 
thority. 

5.  DOE  believes,  on  the  basis  of  in¬ 
formation  currently  available,  that 
retail  prices  vary  widely  for  products 
of  similar  efficiencies  manufactured 
by  different  manufacturers.  Further, 
retail  prices  of  identical  products  man¬ 
ufactured  by  a  single  manufacturer 
vary  widely.  In  quantifying  the  im¬ 
pacts  of  standards,  what  relationships 
are  important  in  accounting  for  the 
numerous  retail  pricing  stragtegies 
found  in  the  marketplace? 

6.  Costs  to  operate  consumer  prod¬ 
ucts  vary  widely  across  the  nation,  due 
to  different  costs  of  energy,  climatic 
variations,  and  the  different  ways  in 
which  consumers  use  these  products. 
DOE  is  interested  in  receiving  com¬ 
ments  that  address  methods  that 
could  be  used  for  assessing  the  impacts 
for  these  variable  costs  when  develop¬ 
ing  minimum  energy  efficiency  levels 
for  a  standard. 

7.  Congress  identified  seven  factors 
which  must  be  considered  to  the 
extent  practicable  in  determining  the 
economic  justification  of  a  standai'd. 
In  section  IV,  DOE  has  identified  the 
major  components  within  each  factor 
and  listed  a  series  of  questions  framed 
around  these  components  to  focus  any. 
comments  regarding  the  economic  im¬ 
pacts  of  standards.  DOE  is  interested 
in  comments  on  the  following  issues 
relating  to  the  seven  factors: 

(a)  Whether  or  not  the  components 
and  questions  presented  are  sufficient. 

(b)  The  need  to  obtain  answers  to 
the  questions  on  a  firm-by-firm  basis. 

(c)  The  best  method  for  DOE  to  use 
to  collect  data  of  this  nature. 

IX.  Comment  Procedures 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  development  of  stand¬ 
ards  by  submitting,  to  the  address  in¬ 
dicated  at  the  beginning  of  this  notice, 
data,  views  or  arguments  with  respect 
to  the  subjects  set  forth  in  this  notice. 

Comments  should  be  identified  on 
the  outside  of  the  envelope,  and  on 
documents  submitted  to  DOE,  with 
the  designation,  "Energy  Efficiency 
Standards  for  Consumer  Products.”  If 
possible,  fifteen  copies  should  be  sub¬ 
mitted.  but  this  is  not  a  requirement 
for  submitting  comments. 

Any  person  submitting  information 
which  he  believes  to  be  confidential 
should  so  identify  the  information  and 


submit  one  copy  only  of  the  informa¬ 
tion.  DOE  reserves  the  right  to  deter¬ 
mine  the  confidential  status  of  the  in¬ 
formation  or  data,  as  discussed  above 
in  section  IV  D.  and  to  treat  it  accord¬ 
ing  to  that  determination. 

All  comments  received  on  or  before 
March  5,  1979  will  be  considered  by 
DOE  in  developing  the  proposed 
standards.  The  comment  period  will 
extend  over  a  period  of  60  days,  rather 
than  t£e  45  day  comment  period  speci¬ 
fied  in  section  325(i)(l)(B)  of  the  Act 
because  DOE's  policy  pursuant  to  Ex¬ 
ecutive  Order  12044  requires  at  least  a 
60  day  comment  period.  Further,  DOE 
believes  that  the  additional  15  days 
will  result  in  more  meaningful  re¬ 
sponse  to  this  notice,  and  this  exten¬ 
sion  will  not  result  in  delay  of  the  leg¬ 
islated  timetable  for  the  prescription 
of  standards. 

X.  Oral  Presentation:  Conduct  of 
Meetings 

Any  person  w'ho  has  an  interest  in 
this  proceeding,  or  who  is  a  repre¬ 
sentative  of  a  group  of  persons  having 
an  interest,  may  request  in  writing  an 
opportunity  to  make  an  oral  presenta¬ 
tion  at  any  of  the  public  meetings. 
Such  requests  should  be  labeled  both 
on  the  document  and  on  the  envelope, 
"Energy  Efficiency  Standards  for  Con¬ 
sumer  Products— Request  to  Speak  at 
Public  Meeing,”  and  should  be  sent  to 
the  address  for  the  appropriate  meet¬ 
ing  indicated  at  the  beginning  of  this 
notice,  by  the  time  there  specified. 

The  person  making  the  request 
should  briefly  describe  the  interest 
concerned  and.  if  appropriate,  state 
why  he  or  she  is  a  proper  representa¬ 
tive  of  a  group  that  has  an  interest, 
and  give  a  phone  number  where  he  or 
she  may  be  contacted. 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  these  meetings, 
to  schedule  the  respective  presenta¬ 
tions,  and  to  establish  the  procedures 
governing  the  conduct  of  the  meet¬ 
ings.  The  length  of  each  presentation 
may  be  limited,  due  to  the  number  of 
persons  requesting  to  be  heard.  If  time 
permits,  the  official  conducting  the 
meeting  may,  at  his  or  her  discretion, 
accept  additional  comments  or  ques¬ 
tions  from  those  attending  the  meet¬ 
ing. 

A  D©E  official  will  be  designated  to 
preside  at  the  meeting.  These  will  not 
be  judicial  or  evidentiary-type  hear¬ 
ings.  Questions  may  be  asked  only  by 
those  conducting  the  meetings,  except 
during  those  periods  w-hen  comments 
are  requested  from  the  floor.  Any  fur¬ 
ther  procedural  rules  needed  for  the 
proper  conduct  of  the  meetings  will  be 
announced  by  the  presiding  officer. 

Transcripts  of  the  meetings  will  be 
made,  and  the  entire  record  of  the 
meetings,  including  the  transcript,  will 
be  retained  by  DOE  and  made  availa¬ 


ble  for  inspection  at  the  DOE  Free¬ 
dom  of  Information  Office  in  the  For- 
restal  Building,  Independence  Avenue 
and  L’Enfant  Plaza,  S.W.,  Washing¬ 
ton.  D.C.  20585,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

Issued  in  Washington.  D.C.,  Decem¬ 
ber  26.  1978. 

Omi  Walden, 
Assistant  Secretary,  Con¬ 
servation  and  Solar  Applications. 
[FR  Doc.  78  35936  Filed  12-27-78:  10:49  ami 


[  7535-01  -M] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

|12  CFR  Port  7C1 1 

ORGANIZATION  AND  OPERATIONS  OF 
FEDERAL  CREDIT  UNIONS 

Purchase,  Sale,  and  Pledge  of  Eligible 
Obligations 

AGENCY:  National  Credit  Union  Ad¬ 
ministration. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  proposed  rule  would 
permit  a  Federal  credit  union  (1)  to 
purchase  from,  sell  to,  or  pledge  to 
any  source  any  eligible  obligations  of 
its  members:  (2)  to  purchase  from  a 
liquidating  credit  union  any  eligible 
obligations  of  the  liquidating  credit 
union’s  individual  members:  and  (3) 
when  engaged  in  real  estate  lending 
pursuant  to  Section  701.21-6,  to  pur¬ 
chase  from  other  credit  unions  real 
estate  loans  granted  in  accordance 
with  that  section  if  the  purchase  will 
facilitate  the  purchaser’s  packaging  of 
a  pool  of  such  loans  to  be  sold  or 
pledged  on  the  secondary  market,  and 
to  sell  or  pledge  to  any  source  any  real 
estate  loans  purchased  in  packaging  of 
a  pool  of  such  loans.  The  rule  is  neces¬ 
sary  to  implement  *provisions  of  the 
April  19.  1977  amendments  to  the  Fed¬ 
eral  Credit  Union  Act  (Public  Law  95- 
22,  91  Stat.  49).  It  is  intended  to  pro¬ 
vide  Federal  credit  unions  greater 
flexibility  both  in  meeting  member  de¬ 
mands  and  in  spreading  the  risk  of 
those  demands.  This  should  enhance  a 
credit  union’s  ability  to  react  quickly 
and  efficiently  to  meet  liquidity  needs. 
It  is  also  intended  to  provide  a  Federal 
credit  union  making  long  term  real 
estate  loans  greater  access  to  the  sec¬ 
ondary  mortgage  market. 

DATE:  Comments  must  be  received  on 
or  before  January  31,  1979. 

ADDRESS:  Send  comments  to  Robert 
S.  Monheit,  Senior  Attorney,  Office  of 
General  Counsel,  National  Credit 
Union  Administration,  Room  4202, 
2025  M  Street,  N.W.,  Washington.  D.C. 
20456. 
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FOR  FURTHER  INFORMATION 
CONTACT: 

Stephen  W.  Raver,  Director,  Divi¬ 
sion  of  Examination,  Office  of  Ex¬ 
amination  and  Insurance,  or  John  L. 
Culhane  Jr.,  Attorney-Advisor, 
Office  of  General  Counsel,  National 
Credit  Union  Administration,  2025 
M  Street,  N.W.,  Washington,  D.C. 
20456.  Telephone  numbers:  (202) 
254-8760  (Mr.  Raver),  (202)  632-4870 
(Mr.  Culhane). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Before  Public  Law  95-22  was  passed, 
Federal  credit  unions  could  not  pur¬ 
chase,  sell,  or  pledge  obligations  of 
their  members.  Public  Law  95-22 
granted  these  powers. 

As  an  interim  measure,  the  Adminis¬ 
tration  issued  a  rule  allowing  Federal 
credit  unions  to  sell  long  term  real 
estate  loans  to  the  Federal  National 
Mortgage  Association,  the  Govern¬ 
ment  National  Mortgage  Association, 
the  Federal  Home  Loan  Mortgage  Cor¬ 
poration,  and  to  Federal,  state,  and 
local  housing  authorities.  43  Fed.  Reg. 
33899  (1978).  This  interim  rule.  Sec¬ 
tion  701.21-8,  was  later  amended  to 
allow  Federal  credit  unions  to  seil 
their  members’  guaranteed  student 
loans  to  the  Student  Loan  Marketing 
Association.  43  Fed.  Reg.  36239  (1978). 
Although  the  interim  rule  was  effec¬ 
tive  immediately,  comments  on  it  were 
requested  and  were  considered  in 
drafting  the  proposed  rule. 

Once  adopted  in  final  form,  this  pro¬ 
posed  rule  will  replace  the  interim 
rule.  The  proposed  rule  follows  the 
general  format  of  Section  701.21-7,  the 
final  rule  governing  participation 
loans.  With  the  exception  of  differing 
restrictions  specifically  imposed  by  the 
Federal  Credit  Union  Act  (the  Act),  re¬ 
strictions  similar  to  those  placed  on 
participation  loans  are  proposed.  The 
Administration  does  not  intend  to 
favor  one  arrangement  over  another. 
It  believes  that,  insofar  as  possible, 
the  decision  either  to  enter  into  a  par¬ 
ticipation  arrangement  prior  to  or  at 
the  time  of  origination  of  a  loan,  to 
subsequently  purchase  or  sell  a  loan, 
or  to  pledge  a  loan  should  be  made  by 
the  credit  union’s  board  of  directors. 

2.  Authority 

The  proposed  rule  is  based  primarily 
on  three  sections  of  the  Act: 
107(5)(A)(i),  107(13)  and  107(15). 

Subsection  107(13)  authorizes  a  Fed¬ 
eral  credit  union  to  purchase,  sell, 
pledge,  discount,  or  otherwise  receive 
or  dispose  of,  in  whole  or  in  part,  any 
eligible  obligations  of  its  members.  It 
also  authorizes  a  Federal  credit  union 
to  purchase  from  a  liquidating  credit 
union  notes  made  by  individual  mem¬ 
bers  of  the  liquidating  credit  union. 


Prices  are  to  be  agreed  upon  by  the 
boards  of  directors  of  the  liquidating 
credit  union  and  of  the  purchasing 
credit  union. 

On  its  face,  107(13)  does  not  author¬ 
ize  one  Federal  credit  union  to  pur¬ 
chase  a  real  estate  loan  from  another 
Federal  credit  union,  unless  the 
person  liable  on  the  loan  happens  to 
be  a  member  of  both  credit  unions. 
Considering  the  Congressional  intent 
to  allow  credit  unions  to  take  advan¬ 
tage  of  secondary  mortgage  market 
facilities,  the  Administration  does  not 
believe  that  Congress  intended  107(13) 
to  be  an  express  prohibition  on  such 
purchases,  provided  they  are  author¬ 
ized  by  other  sections  of  the  Act. 

It  is  the  Administration’s  belief  that 
the  power  to  make  such  pruchases  is 
incidental  to  the  power  to  make  long 
term  real  estate  loans.  In  order  to  op¬ 
erate  an  effective  real  estate  lending 
program,  a  Federal  credit  union  must 
be  able  to  access  the  secondary  market 
efficiently.  This  can  best  be  done  by 
pooling  loans.  Thus  the  Administra¬ 
tion  feels  that  the  incidental  powers 
clause,  107(15),  and  the  long  term  real 
estate  lending  power,  107(5)(A)(i), 
taken  together,  allow  a  Federal  credit 
union  actively  engaged  in  real  estate 
lending  to  purchase  the  real  estate 
loans  of  other  credit  unions  when  nec¬ 
essary  to  package  a  pool  for  the  sec¬ 
ondary  market. 

Mindful  of  the  restrictions  placed  on 
real  estate  lending  by  Congress, -it  is 
the  Administration’s  belief  that  credit 
unions  cannot  purchase  real  estate 
loans  from  institutions  other  than 
credit  unions.  Congress  did  not  intend 
for  credit  union  funds  to  be  diverted 
to  institutions  where  they  might  be 
used  for  luxury  homes  or  for  other 
than  one  to  four  family  dwellings. 
Therefore  balancing  the  need  of  Fed¬ 
eral  credit  unions  for  efficient  access 
to  the  secondary  market  against  Con¬ 
gressional  intent  in  restricting  the  real 
estate  loans  to  be  made  by  Federal 
credit  unions,  the  Administration  pro¬ 
poses  to  allow  Federal  credit  unions 
actively  engaged  in  real  estate  lending 
to  purchase  loans  made  by  other 
credit  unions  in  compliance  with  Sec¬ 
tion  701.21-6  when  necessary  to  pack¬ 
age  a  pool  for  the  secondary  market. 
This  will  benefit  smaller  Federal 
credit  unions  engaged  in  real  estate 
lending  by  making  entry  into  the  sec¬ 
ondary  market  more  feasible  and  will 
benefit  larger  Federal  credit  unions  by 
allowing  them  to  sell  or  pledge  their 
loans  in  such  a  way  as  to  take  greater 
advantage  of  marketplace  conditions. 

3.  Eligible  Obligations 

The  term  “eligible  obligations”  is  de¬ 
fined  in  701.21-8(a)(l)  to  parallel  the 
definition  of  participation  loans  in 
701.21-7(a)(l).  Regular  line  of  credit 
loans  are  excluded  from  the  definition 


of  “eligible  obligations”  because  the 
Administration  believes  that  oper¬ 
ational  problems  would  result  if  they 
could  be  sold  and  purchased.  The  only 
line  of  credit  loans  that  may  be  sold 
and  purchased  are  those  of  liquidating 
credit  unions.  Because  the  relation¬ 
ship  between  the  member  and  the 
credit  union  is  essentially  frozen  when 
the  credit  union  enters  liquidation, 
these  loans  are  then  substantially  sim¬ 
ilar  to  closed-end  loans.  Consequently, 
the  operational  problem  that  would 
result  if  regular  line  of  credit  loans 
could  be  sold  and  purchased  should 
not  exist  with  these  loans. 

4.  Purchase 

The  purchase  of  eligible  obligations 
is  governed  by  701.21-8(b).  Basically,  a 
Federal  credit  union  may  purchase  dif¬ 
ferent  eligible  obligations  in  different 
situations.  First,  a  Federal  credit 
union  may  purchase  from  any  source 
the  eligible  obligations  of  its  own 
members.  This  restriction  is  imposed 
by  107(13)  of  the  Act,  and  is  consistent 
with  the  creation  of  Federal  credit 
unions  as  organizations  providing  serv¬ 
ices  only  to  their  members.  Second,  a 
Federal  credit  union  may  purchase  the 
eligible  obligations  of  the  individual 
members  of  a  liquidating  credit  union 
which  are  held  by  the  liquidating 
credit  union.  The  eligible  obligations 
need  not  be  obligations  of  members  of 
the  purchasing  Federal  credit  union. 
Third,  a  Federal  credit  union  engaged 
in  real  estate  lending  may  purchase 
form  other  credit  unions  real  estate 
loans  granted  in  accordance  with  Sec¬ 
tion  701.21-6  if  the  purchase  will  fa¬ 
cilitate  the  purchaser’s  packaging  of  a 
pool  of  such  loans  to  be  sold  or 
pledged  on  the  secondary  market. 

Federal  credit  unions  are  allowed  to 
purchase  only  those  loans  which  they 
have  the  authority  to  make.  It  is  the 
Administration’s  belief  that  Congress 
did  not  intend  that  Federal  credit 
unions  should  be  handling  unfamiliar 
obligations  or  that  the  purchase  and 
sale  authority  should  be  used  to  evade 
statutory  restrictions  on  lending. 

In  all  cases,  the  board  of  directors 
must  approve  the  purchase.  In  addi¬ 
tion,  all  purchase  agreements  must  be 
reduced  to  written  contracts  stating 
the  basic  responsibilities  of  seller  and 
purchaser. 

Subsection  107(13)  prohibits  the  ag¬ 
gregate  balance  of  unpaid  notes  pur¬ 
chased  from  exceeding  5  per  centum 
of  the  unimpaired  capital  and  surplus 
of  the  purchaser.  The  Administration 
does  not  intend  to  impose  a  similar  re¬ 
striction  on  real  estate  loans  pur¬ 
chased  from  other  credit  unions  to 
package  a  pool  because  that  would 
unduly  hamper  the  ability  of  Federal 
credit  unions  to  access  the  secondary 
mortgage  market.  However,  a  Federal 
credit  union’s  acquired  interest  in  real 
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estate  loans  with  maturities  in  excess 
of  12  years  will  be  included  in  the  ag¬ 
gregate  dollar  amount  of  real  estate 
loans  allowed  under  Part  701.21- 
6(b)(4)  of  the  National  Credit  Union 
Administration  Rules  and  Regula¬ 
tions.  This  restriction  is  proposed  so 
that  the  purchase  of  eligible  obliga¬ 
tions  rule  will  be  similar  to  the  final 
participation  loan  rule,  so  that  the 
consumer  credit  needs  of  members  will 
not  be  overshadowed  by  speculation  in 
real  estate  lending,  and  so  that  credit 
unions  will  not  be  encouraged  to  pur¬ 
chase  loans  to  complete  pools  rather 
than  to  make  loans  to  their  member  to 
complete  pools. 

5.  Sales 

The  sale  of  eligible  obligations  is 
governed  by  701.21-8(c).  A  Federal 
credit  union  may  sell  to  any  source  the 
eligible  obligations  of  its  members. 
This  includes  the  sale  of  real  estate 
loans  to  a  credit  union  packaging  a 
pool  of  such  loans  to  be  sold  or 
pledged  on  the  secondary  market.  A 
Federal  credit  union  may  also  sell  on 
the  secondary  market  any  loans  it  has 
purchased  to  package  a  pool. 

However,  not  all  loans  which  may  be 
purchased  may  be  resold.  Subsection 
107(13)  does  not  authorize  the  sale  of 
eligible  obligations  purchased  from  a 
liquidating  credit  union.  Consequently 
a  Federal  credit  union  may  not  sell 
such  obligations  unless  they  are  also 
obligations  of  a  member  or  real  estate 
loans  being  sold  to  a  credit  union  put¬ 
ting  together  a  pool  of  such  loans  to 
be  sold  or  pledged  on  the  secondary 
market. 

Once  approved  by  the  board  of  di¬ 
rectors,  loans  may  be  sold,  but  agree¬ 
ments  must  be  reduced  to  written  con¬ 
tracts  containing  the  same  minimum 
provisions  that  would  be  required  if 
the  credit  union  purchased  the  loans. 

6.  Pledges 

The  pledge  of  eligible  obligations  is 
governed  by  701.21-8(d).  A  Federal 
credit  union  may  pledge  the  eligible 
obligations  of  its  members  and  real 
estate  loans  purchased  to  package  a 
pool.  Once  approved  by  the  board  of 
directors,  they  may  be  pledged  to  any 
source,  but  agreements  must  be  re¬ 
duced  to  written  contracts  stating  the 
basic  responsibilities  of  pledgor  and 
pledgee. 

7.  Discounts 

The  Administration  does  not  intend 
to  regulate  the  discounting  of  eligible 
obligations  at  this  time.  Abuses  of  the 
power  which  amount  to  unsafe  and 
unsound  practices  will  be  remedied  by 
appropriate  administrative  actions,  in¬ 
cluding  cease  and  desist  actions. 
Should  the  circumstances  arise,  the 
Administration  will  also  consider  the 
appropriateness  of  civil  and  criminal 


actions  against  the  directors  of  a 
credit  union  who  abuse  the  power.  It  is 
the  Administration’s  belief  that  direc¬ 
tors  who  willfully  abuse  this  type  of 
powrer  would  be  personally  liable  to 
the  credit  union  for  any  losses  caused 
as  a  result  of  their  actions. 

8.  Ten  Percent  Limitation 

For  purposes  of  uniformity  and  to 
avoid  a  Federal  credit  union’s  commit¬ 
ting  its  funds  to  benefit  only  a  limited 
number  of  members,  a  Federal  credit 
union’s  retained  or  acquired  interest  in 
loans  to  a  member  must  be  added  with 
other  loans  to  the  member  and  with 
partial  interests  in  participation  loans 
to  determine  the  member’s  total  in¬ 
debtedness  to  the  credit  union.  The 
sum  of  these  amounts  may  not  exceed 
10  percent  of  the  credit  union’s  unim¬ 
paired  capital  and  surplus.  Real  estate 
loans  purchased  for  the  purpose  of 
packaging  a  pool  of  loans  to  be  sold  or 
pledged  on  the  secondary  market  need 
not  be  considered  in  determining 
W'hether  the  statutory  limit  has  been 
exceeded  since  these  loans  will  not 
normally  be  obligations  of  members, 
will  only  be  held  by  the  credit  union 
for  a  limited  time  (until  the  pool  is 
sold  or  pledged),  and  because  a  con¬ 
trary  result  would  unduly  hamper  the 
purchasing  credit  union’s  ability  to 
access  the  secondary  market. 

Lawrence  Connell, 
Administrator. 

December  27,  1978. 

Authority:  Sec.  107(5)(A)(i),  91  Stat.  49  (12 
U.S.C.  1757(5KA)(i)),  Sec.  107(13),  91  Stat. 
51  (12  U.S.C.  1757(13)),  Sec.  107(15),  82  Stat. 
284  (12  U.S.C.  1757(15)),  Sec.  120,  73  Stat. 
635  (12  U.S.C.  1766)  and  Sec.  109,  84  Stat. 
1104  (12  U.S.C.  1789). 

§701.21-8  Purchase,  Sale,  and  Pledge  of 
Eligible  Obligations. 

(a)  For  purposes  of  this  section: 

(1)  “Eligible  Obligation”  means  a 
loan  or  group  of  loans,  other  than  a 
line  of  credit  loan,  except,  however, 
the  term  shall  include  a  line  of  credit 
loan  of  a  liquidating  credit  union. 

(2)  “Obligation  account”  means  a 
special  payable  account  established  for 
the  accumulation  of  payments  on  a 
loan  awaiting  distribution  to  the  pur¬ 
chaser  of  an  eligible  obligation. 

(b)  Purchase.  (1)  A  Federal  credit 
union  may  purchase,  in  whole  or  in 
part,  from  any  source  eligible  obliga¬ 
tions  of  its  members  and  from  a  liqui¬ 
dating  credit  union  eligible  obligations 
of  the  liquidating  credit  union’s  indi¬ 
vidual  members,  within  the  limitations 
of  the  board  of  directors’  written  poli¬ 
cies,  Provided: 

(i)  It  only  purchases  those  types  of 
loans  it  is  empowered  to  grant; 

(ii)  The  board  of  directors  or  invest¬ 
ment  committee  approves  the  pur¬ 
chase;  and 


(iii)  A  written  agreement  and  a 
schedule  of  the  eligible  obligations 
covered  by  the  agreement  is  retained 
in  the  purchaser’s  office. 

(2)  The  agreement  to  purchase  a 
partial  interest  in  eligible  obligations 
shall,  at  a  minimum: 

(i)  Identify  the  eligible  obligation 
covered  by  the  agreement; 

(ii)  Provide  for  the  collection,  proc¬ 
essing  and/or  remittance  of  payments 
of  principal  and  interest,  late  charges, 
service  charges,  escrow-  accounts  (if  re¬ 
quired),  and  obligation  accounts; 

(iii)  Disclose  the  responsibilities  of 
each  party  in  the  event  an  eligible  ob¬ 
ligation  becomes  subject  to  collection, 
loss  or  foreclosure; 

(iv)  Provide  that  in  the  event  of  loss 
each  ow-ner  shall  share  in  the  loss  in 
proportion  to  its  interest  in  the  eligi¬ 
ble  obligation; 

(v)  Provide  for  the  distribution  of 
payments  of  principal  to  each  owner 
proportionate  to  its  interest  in  the  eli¬ 
gible  obligation; 

(vi)  Provide  for  loan  status  reports; 
and 

(vii)  State  the  terms  and  conditions 
under  which  the  agreement  may  be 
terminated  or  modified. 

(3)  The  aggregate  of  the  unpaid  bal¬ 
ances  of  eligible  obligations  purchased 
under  this  subsection  shall  not  exceed 
5  per  centum  of  the  unimpaired  capi¬ 
tal  and  surplus  of  the  purchaser. 

(4)  Notwithstanding  the  limitation 
set  forth  in  paragraph  (1)  of  this  sub¬ 
section,  a  Federal  credit  union  en¬ 
gaged  in  real  estate  lending  pursuant 
to  §  701.21-6  may  also  purchase,  in 
whole  or  in  part,  from  other  credit 
unions  real  estate  loans  granted  in  ac¬ 
cordance  writh  that  section  if  the  pur¬ 
chase  will  facilitate  the  purchasing 
credit  union’s  packaging  of  a  pool  of 
such  loans  to  be  sold  or  pledged  on  the 
secondary  mortgage  market.  A  pur¬ 
chase  made  in  accordance  with  this 
paragraph  shall: 

(i)  Comply  with  paragraphs  (1)  and 
(2)  of  this  subsection;  and 

(ii)  Be  included  in  the  aggregate 
dollar  amount  of  real  estate  loans  al¬ 
lowed  under  §  701.21-6(b)(4). 

(c)  Sale.  (1)A  Federal  credit  union 
may  sell,  in  whole  or  in  part,  to  any 
source  eligible  obligations  of  its  mem¬ 
bers  and  real  estate  loans  purchased  in 
accordance  with  subsection  (b)(4), 
within  the  limitations  of  the  board  of 
directors’  written  policies,  Provided: 

(1)  The  board  of  directors  or  invest¬ 
ment  committee  approves  the  sale; 
and 

(ii)  A  written  contractual  agreement 
and  a  schedule  of  the  eligible  obliga¬ 
tions  covered  by  the  agreement  are  re¬ 
tained  in  the  seller’s  office. 

(2)  An  agreement  to  sell  a  partial  in¬ 
terest  in  eligible  obligations  shall  at  a 
minimum  comply  with  the  require¬ 
ments  set  forth  in  subsection  (b)(2). 
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(3)  A  sale  of  an  eligible  obligation 
shall  not  be  subject  to  recourse  or  re¬ 
purchase  provisions.  However,  the  fol¬ 
lowing  are  permitted: 

(i)  An  agreement  which  requires  the 
seller  to  repurchase  the  eligible  obliga¬ 
tion  because  of  any  breach  of  warran¬ 
ty  or  misrepresentation; 

(ii)  An  agreement  which  allows  the 
seller  to  repurchase  at  its  discretion; 
and 

(iii)  An  agreement  which  allows  sub¬ 
stitution  of  one  loan  for  another  loan. 

(d)  Pledge.  (1)A  Federal  credit  union 
may  pledge,  in  whole  or  in  part,  to  any 
source  eligible  obligations  of  its  mem¬ 
bers  and  real  estate  loans  purchased  in 
accordance  with  subsection  (b)(4), 
within  the  limitations  of  the  board  of 
director’s  written  policies.  Provided: 

(1)  The  board  of  directors  or  invest¬ 
ment  committee  approves  the  pledge; 

(ii)  The  original  loan  documents  are 
retained;  and 

(iii)  A  written  agreement  covering 
the  pledging  arrangement  is  retained 
in  the  office  of  the  credit  union  that 
pledges  the  eligible  obligation. 

(2)  The  pledge  agreement  shall,  at  a 
minimum: 

(i)  Identify  the  eligible  obligation 
covered  by  the  agreement; 

(ii)  Disclose  the  responsibilities  of 
each  party  in  the  event  an  eligible  ob¬ 
ligation  becomes  subject  to  collection, 
loss  or  foreclosure: 

(iii)  Set  forth  the  terms  and  condi¬ 
tions  regarding  substitution;  and 

(iv)  Set  forth  the  terms  and  condi¬ 
tions  under  which  the  agreement  may 
be  modified  or  terminated. 

(e)  Servicing.  A  Federal  credit  union 
may  agree  to  service  any  eligible  obli¬ 
gation  it  purchases  or  sells,  in  whole 
or  in  part. 

(f)  10  Percent  Limitation 

The  total  indebtedness  owing  to  any 
Federal  credit  union  by  any  person,  in¬ 
clusive  of  retained  and  acquired  inter¬ 
ests,  shall  not  exceed  10  per  centum  of 
its  unimpaired  capital  and  surplus. 
Real  estate  loans  purchased  pursuant 
to  the  authority  and  for  the  purpose 
set  forth  in  subsection  (b)(4)  shall  not 
be  included  in  considering  this  10  per¬ 
cent  limitation. 

(FR  Doc.  78-36439  Filed  12  29-78;  8:45  am] 


[7535-01-MI 

M2  CFR  Port  701] 

ORGANIZATION  AND  OPERATIONS  OF 
FEDERAL  CREDIT  UNIONS 

Borrowed  Funds  From  Noturol  Persons 

AGENCY:  National  Credit  Union  Ad¬ 
ministration. 

ACTION:  Proposed  rule,  correction  of 
preamble. 


SUMMARY:  The  third  sentence  of 
the  “Supplementary  Information”  sec¬ 
tion  of  the  proposed  rule,  §  701.38  Bor¬ 
rowed  Funds  From  Natural  Persons, 
published  on  December  12,  1978  (43 
FR  58096)  is  hereby  corrected  by 
eliminating  the  word  “removing”  and 
inserting  in  its  place  the  word  “rais¬ 
ing”.  The  corrected  sentence  should 
read:  “Effective  July  7,  1978,  Section 
701.35  was  amended  to  provide  Federal 
credit  unions  with  further  flexibility 
to  attract,  maintain,  and  manage 
member  savings  by  raising  the  divi¬ 
dend  ceiling  on  share  certificate  pro¬ 
grams  for  retirement  accounts.” 

EFFECTIVE  DATE:  Comments  on  the 
proposed  regulation  must  be  received 
on  or  before  February  23,  1979. 

ADDRESS:  Send  comments  to  Robert 
S.  Monheit,  Senior  Attorney,  Office  of 
General  Counsel,  National  Credit 
Union  Administration,  Room  4202, 
2025  M  Street,  NW,  Washington,  DC 
20456. 

FOR  FURTHER  INFORMATON 
CONTACT: 

Mike  Fischer,  Special  Assistant  for 
Examination  and  Insurance,  at  the 
above  address.  Telephone:  (202)  254- 
8760. 

Lawrence  Connell, 
Administrator. 

December  22,  1978. 

tFR  Doc.  78-36438  Filed  12-29-78,  8:45  am] 


[4910-13-M] 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
114  CFR  Part  47] 

(Docket  No.  18604  Notice  No.  78-18] 

AIRCRAFT  REGISTRATION 

Eligibiliy  for  Aircraft  Registration 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA). 

ACTION:  Notice  of  Proposed  Rule 
Making  (NPRM). 

SUMMARY:  This  notice  proposes 
rules  and  procedures  for  the  regis- 
traion  of  aircraft  owned  by  foreign 
citizens  lawfully  admitted  for  perma¬ 
nent  residence  in  the  United  States 
and  by  certain  foreign-owned  United 
States  corporations  whose  aircraft 
were  not  previously  eligible  for  regis¬ 
tration.  This  notice  sets  forth  pro¬ 
posed  regulations  responsive  to  recent 
Congressional  legislation  which  ex¬ 
panded  the  eligibility  for  aircraft  reg¬ 
istration  to  aircraft  owned  by  such 
persons. 

DATE:  Comments  on  the  proposed 
regulation  must  be  received  before 
March  1,  1979. 


ADDRESSES:  Send  comments  on  the 
proposals,  in  duplicate,  to:  Federal 
Aviation  Administration  Office  of  the 
Chief  Counsel  Attn:  Rules  Docket 
(AGC-24),  Docket  No.  18604  800  Inde¬ 
pendence  Avenue,  S.W.,  Washington, 
D.C.  20591. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Ms.  Florine  Crockett,  Chief,  Techni¬ 
cal  Section  (AAC-251)  FAA  Aircraft 
Registry  Aircraft,  Registration 
Branch  Box  25082  Oklahoma  City, 
Oklahoma  73125,  Telephone  (405) 
686-2284. 

SUPPLEMENTARY  INFORMATION: 

I.  Comments  Invited 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  the  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may 
desire.  Communications  should  identi¬ 
fy  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Atten¬ 
tion:  Rules  Docket,  AGC-24,  800  Inde¬ 
pendence  Avenue,  S.W.,  Washington. 
D.C.  20591.  All  communications  re¬ 
ceived  on  or  before  March  1,  1979  will 
be  considered  by  the  Administrator 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments  sub¬ 
mitted  will  be  available,  both  before 
and  after  the  closing  date  for  com¬ 
ments,  in  the  Rules  docket  for  exami¬ 
nation  by  interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rule  making  will  be  filed  in 
the  docket. 

II.  Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rule  making 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration. 
Office  of  Public  Affairs,  Attention: 
Public  Information  Center,  APA-430, 
800  Independence  Avenue,  SW.,  Wash¬ 
ington,  D.C.  20591,  or  by  calling  (202) 
426-8058.  Communications  must  iden¬ 
tify  the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circu¬ 
lar  No.  11-2  which  describes  the  appli¬ 
cation  procedure. 

III.  Background 

Since  the  enactment  of  the  Air  Com¬ 
merce  Act  of  1926,  Pub.  L.  69-254  (44 
Stat.  568),  except  during  the  years 
from  1934  to  1938,  foreign-owned  air¬ 
craft  could  not  qualify  for  registration 
in  the  United  States.  The  limitation 
on  eligibility  for  registration  most  re¬ 
cently  has  been  in  Section  501(b)  of 
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the  Federal  Aviation  Act  of  1958  (Act; 
49  U.S.C.  1401(b))  which  provided  as 
follows: 

(b)  An  aircraft  shall  be  eligible  for 
registration  if,  but  only  if— 

(1)  It  is  owned  by  a  citizen  of  the 
United  States  and  it  is  not  registered 
under  the  laws  of  any  foreign  country; 
or 

(2)  It  is  an  aircraft  of  the  Federal 
Government  or  of  a  State,  Territory  or 
possession  of  the  United  States,  or  the 
District  of  Columbia,  or  a  political 
subdivision  thereof. 

The  limitation  of  registration  eligi¬ 
bility  to  United  States  citizens  posed 
difficulties  for  foreign  nationals  that 
wanted  to  base  their  aircraft  in  the 
United  States.  Foreign  nationals  had 
two  alternatives:  (1)  to  rent  aircraft 
from  persons  eligible  for  U.S.  registra¬ 
tion  or  (2)  to  own  and  operate  an  air¬ 
craft  in  the  United  States  while  main¬ 
taining  its  registry  in  a  foreign  coun¬ 
try.  The  latter  course  of  action  was 
and  is  subject  to  the  condition  that 
such  operation  is  authorized  by  appli¬ 
cable  orders  and  regulations  issued  by 
the  Civil  Aeronautics  Board  pursuant 
to  Section  1108(b)  of  the  Act  (49 
U.S.C.  1508(b)). 

In  1977  and  1978,  the  Congress  re¬ 
vised  Section  501(b)  of  the  Act  to  read 
as  follows: 

(b)  An  aircraft  shall  be  eligibile  for 
registration  if,  but  only  if— 

(1)(A)  It  is— 

(1)  Owned  by  a  citizen  of  the  United 
States  or  by  an  individual  citizen  of  a 
foreign  country  who  has  lawfully  been 
admitted  for  permanent  residence  in 
the  United  States;  of 

(ii)  Owned  by  a  corporation  (other 
than  a  corporation  which  is  a  citizen 
of  the  United  States)  lawfully  orga¬ 
nized  and  doing  business  under  the 
laws  of  the  United  States  or  any  State 
thereof  so  long  as  such  aircraft  is 
based  and  primarily  used  in  the 
United  States;  and 

(B)  It  is  not  registered  under  the 
laws  of  any  foreign  country;  or 

(2)  It  is  an  aircraft  of  the  Federal 
Government,  or  of  a  State,  territory  or 
possession  of  the  United  States  or  the 
District  of  Columbia  or  a  political  sub¬ 
division  thereof. 

For  purposes  of  this  subsection,  the 
Secretary  of  Transportation  shall,  by 
regulation,  define  the  term  ‘based  and 
primarily  used  in  the  United  Slates”. 
(Act  of  Nov.  9,  1978,  Pub.  L.  95-163,  as 
amended  by  Act  of  March  8,  1978,  Pub. 
L.  95-241.) 

This  notice  proposes  to  amend  Part 
47  of  the  Federal  Aviation  Regulations 
to  provide  for:  (1)  the  registration  of 
aircraft  by  an  individual  citizen  of  a 
foreign  country  who  has  been  lawfully 
admitted  for  permanent  residence  in 
the  United  States;  (2)  the  registration 
of  aircraft  by  a  corporation  (other 
than  a  citizen  of  the  United  States) 


lawfully  organized  and  doing  business 
under  the  laws  of  the  United  States  or 
any  State  thereof,  if  the  aircraft  is 
based  and  primarily  used  in  the 
United  States;  and  (3)  a  definition  of 
‘‘based  and  primarily  used  in  the 
United  States”.  Additionally,  certain 
technical  amendments  are  now  to  be 
made.  These  involve  aspects  of  regis¬ 
tration  by  partnerships,  trustees,  and 
corporations  that  use  voting  trusts, 
the  substitution  of  the  term  “person” 
where  appropriate,  and  the  provision 
for  immediate  termination  of  a  certifi¬ 
cate  when  eligibility  has  ceased. 

IV.  Discussion  of  the  Proposal 

A.  INDIVIDUAL  FOREIGN  CITIZENS  WHO 

HAVE  LAWFULLY  BEEN  ADMITTED  FOR 

PERMANENT  RESIDENCE  IN  THE  UNITED 

STATES 

Neither  revised  Section  501(b)  nor 
the  Federal  Aviation  Regulations 
define  the  term  “individual  citizen  of  a 
foreign  country  who  has  lawfully  been 
admitted  for  permanent  residence  in 
the  United  States”.  The  statutory  au¬ 
thority  for  the  immigration  of  aliens 
to  the  United  States  is  the  Immigra¬ 
tion  and  Nationality  Act  of  1952  (1NA; 
8  U.S.C.  1101  et  sea.).  The  IN  A  defines 
“lawfully  admitted  for  permanent  resi¬ 
dence”  as  the  “status  of  having  been 
lawfully  accorded  the  privilege  of  re¬ 
siding  permanently  in  the  United 
States  as  an  immigrant  in  accordance 
with  the  immigration  law's,  such  status 
not  having  changed,”  8  U.S.C. 
1101(a)(  15).  An  “immigrant”  is  defined 
by  the  INA  in  negative  terms,  that  is, 
as  what  an  immigrant  is  not.  Section 
1101(a)(15)  provides  that  an  immi¬ 
grant  is  every  alien  except  an  alien 
who  is  within  one  of  twelve  classifica¬ 
tions  of  nonimmigrant  aliens  who  do 
not  have  permanent  status. 

An  alien  who  is  lawfully  admitted  as 
a  permanent  resident  of  the  United 
States,  in  accordance  with  the  INA 
and  the  regulations  of  the  Immigra¬ 
tion  and  Naturalization  Service  of  the 
Department  of  Justice  (8  CFR  Chap¬ 
ter  1),  is  issued  an  alien  registration 
number.  This  registration  number 
varies  with  the  classification  of  the 
alien.  An  alien  who  has  been  given 
permanent  residency  status  will  pos¬ 
sess  a  registration  number  wrhich  re¬ 
flects  that  status.  Accordingly,  pro¬ 
posed  §  47.7(b)  provides  that  it  wrill  be 
sufficient,  for  the- purposes  of  proof  of 
eligibility  for  aircraft  registration,  for 
a  foreign  citizen  with  permanent  resi¬ 
dency  status  to  identify  the  appli¬ 
cant’s  assigned  alien  registration 
number  on  the  application  for  aircraft 
registration,  in  addition  to  a  represen¬ 
tation  of  having  been  lawfully  ad¬ 
mitted  as  a  permanent  resident  of  the 
United  States. 


B.  CORPORATIONS  NOT  UNITED  STATES 
CITIZENS 

Under  revised  Section  501(b),  in 
order  for  a  corporation  which  does  not 
qualify  as  a  citizen  under  Section 
101(16)  of  the  Federal  Aviation  Act  (49 
U.S.C.  1301(16))  to  be  eligible  for  regis¬ 
tration,  it  must  be  lawfully  organized 
and  doing  business  under  the  laws  of 
the  United  States  or  any  State  there¬ 
of.  This  proposal  would  require  a  non¬ 
citizen  corporation  to  provide  evidence 
with  an  application  for  aircraft  regis¬ 
tration,  that  it  is  lawfully  organized 
and  doing  business  under  the  laws  of 
the  United  States,  or  any  State  there¬ 
of. 

Section  501(b)(l)(A)(ii)  placed  an  ad¬ 
ditional  limitation  upon  noncitizen 
corporations  that  wish  to  register  air¬ 
craft  in  the  United  States:  each  air¬ 
craft  must  be  based  and  primarily 
used  in  the  United  States.  The  pro¬ 
posed  definition  of  this  limitation,  new 
§  47.9(b),  has  been  established  by  ex¬ 
amining  the  purpose  of  the  limitation. 

The  legislative  history  of  Section 
501(b)  indicates  that  the  “based  and 
primarily  used”  limitation  was  incor¬ 
porated  into  the  expansion  of  eligibil¬ 
ity  for  aircraft  registration  to  prevent 
United  States  registry  from  becoming 
an  international  registry,  and  United 
States  registration  from  becoming  a 
so-called  “flag  of  convenience.”  In 
order  to  achieve  Congressional  intent. 
Congress  recognized  that  it  is  neces¬ 
sary  to  define  more  precisely  “based 
and  primarily  used  in  the  United 
States”,  by  regulation,  to  make  certain 
that  those  corporations  desiring  to 
register  aircraft  in  the  United  States 
actually  intend  to  use  those  aircraft 
primarily  in  the  United  States. 

The  FAA  has  determined  that  the 
percentage  of  flight  hours  in  the 
United  States  is  the  most  effective 
method  of  determining  where  an  air¬ 
craft  is  based  and  primarily  used.  The 
FAA  believes  that  the  phrase  “based 
and  primarily  used  in  the  United 
States”  implies  that  only  those  air¬ 
craft  which  are  operated  at  least  60 
percent  of  the  time  in  the  United 
States  are  eligible  for  registration.  The 
60  percent  figure  represents  a  judg¬ 
ment  as  to  the  figure  which  permits 
the  greatest  amount  of  flexibility  to 
the  registrant  while  being  consistent 
with  the  Act.  Accordingly,  proposed 
§  47.9(b)  provides  that  in  any  180  con¬ 
secutive  day  period,  60  percent  of  the 
total  flight  hours  of  the  aircraft  must 
be  spent  in  the  United  Slates. 

“United  States”,  as  defined  by  Sec¬ 
tion  101(41)  of  the  Act  (49  U.S.C.  1301 
(41)),  means  “the  several  States,  the 
District  of  Columbia,  and  the  several 
Territories  and  possessions  of  the 
United  States,  including  the  territorial 
waters  and  the  overlying  airspace 
thereof.”  The  FAA  interprets  “used  in 
the  United  States”  to  include  all  non 
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stop  (except  in  emergencies  and  for 
purposes  of  refueling)  flights  between 
two  points  in  the  United  States. 
Therefore,  although  an  aircraft  may 
be  in  flight  over  the  high  seas  or  over 
a  neighboring  country  during  a  non¬ 
stop  flight  between  two  points  in  the 
United  States,  all  of  the  flight  hours 
accumulated  during  such  a  flight  are 
considered  flight  hours  accumulated 
in  the  United  States.  Proposed 
§  47.9(d)  sets  forth  this  interpretation. 

The  FAA  has  concluded  that  the  de¬ 
termination  of  whether  an  aircraft  is 
_  based  and  primarily  used  in  the 
United  States  is  prospective  from  the 
time  that  it  is  enrolled  in  the  U.S.  reg¬ 
istry.  In  other  words,  the  “based  and 
primarily  used”  restriction  is  applica¬ 
ble  only  during  the  period  that  the 
aircraft  is  registered  in  the  United 
States.  Proposed  §  47.9(d)  sets  forth 
this  position. 

To  ascertain  compliance  with  the 
“based  and  primarily  used  in  the 
United  States”  restriction,  record 
keeping  and  reporting  requirements 
are  proposed  in  §  47.9(e).  The  regis¬ 
tered  owner  or  operator  of  a  U.S.  air¬ 
craft  is  required  by  §  91.173(a)(2)(i)  (14 
CFR  91.173(a)(2)(i))  to  keep  records  of 
the  total  time  in  service  of  the  air¬ 
frame.  Proposed  §  47.9(e)(1)  would  re¬ 
quire  that  a  record  also  be  maintained 
of  the  total  flight  hours  in  the  United 
States  of  the  aircraft.  Proposed 
§  47.9(e)(2)  additionally  would  require 
that  a  report  be  submitted  to  the  FAA 
Aircraft  Registry  at  the  end  of  each 
180-day  period  indicating  total  time  in 
service  of  the  airframe  and  total 
number  of  flight  hours  in  the  United 
States  during  that  period. 

c.  CLARIFICATION  OF  THE  CITIZENSHIP 
REQUIREMENT 

1.  General 

Under  the  terms  of  Section  501(b)  of 
the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1401(b)),  any  U.S.  citizen  is  eli¬ 
gible  to  register  aircraft  in  the  United 
States.  As  now  defined  by  the  Act,  a 
citizen  of  the  United  States  may  be  an 
individual  citizen,  a  partnership  of 
which  each  member  is  such  an  individ¬ 
ual,  or  a  U.S.  corporation  or  associ¬ 
ation  which  is  owned  or  controlled,  as 
defined  in  Section  101(16)(c)  of  the 
Act  (49  U.S.C.  1301(16)(c)),  by  persons 
who  are  U.S.  citizens. 

Regulations  and  comprehensive 
policy  criteria  for  applicants  that  fall 
into  the  categories  of  partnerships  and 
corporations  that  wish  to  achieve  citi¬ 
zenship  through  the  use  of  voting 
trusts  are  needed.  It  is  proposed  to  in¬ 
clude  in  a  new  §  47.7  a  clarification  of 
FAA  practice  regarding  these  appli¬ 
cants. 


2.  Partnerships 

The  FAA’s  longstanding  interpreta¬ 
tion  of  Section  101(16)(b)  of  the  Act  is 
that  all  partners,  both  limited  and 
general,  of  a  partnership  seeking  to 
register  an  aircraft,  must  be  eligible  as 
citizens  of  the  United  States  in  order 
to  register  the  aircraft.  Proposed 
§  47.7(d)  sets  forth  this  FAA  policy. 

3.  Voting  Trusts 

In  order  to  provide  guidance  to  cor¬ 
porations  that  wish  to  coqie  within 
the  scope  of  Section  101(16)  of  the  Act 
through  the  use  of  a  voting  trust,  pro¬ 
posed  §  47.7(e)  sets  forth  the  position 
of  the  FAA  with  regard  to  this  matter. 
The  issue  of  validity  of  a  voting  trust 
arises,  in  the  context  of  aircraft  regis¬ 
tration,  when  a  corporate  applicant 
meets  all  of  the  requirements  of  Sec¬ 
tion  101(16),  except  that  75  percent  of 
the  voting  interest  in  the  domestic  cor¬ 
poration  is  not  owned  or  controlled  by 
U.S.  citizens.  To  satisfy  this  require¬ 
ment,  control  of  foreign-owned  stock 
may  be  placed  in  a  voting  trust,  utiliz¬ 
ing  U.S.  citizens  as  trustees. 

The  FAA,  in  determining  the  valid¬ 
ity  of  a  voting  trust  for  the  purposes 
of  registration  eligibility,  must  ascer¬ 
tain  that  a  corporation  that  wishes  to 
register  an  aircraft  pursuant  to  Sec¬ 
tion  501(b)(l)(A)(i)  of  the  Act  (49 
U.S.C.  1401(b)(l)(A)(i))  is  a  citizen 
within  the  meaning  of  the  Act.  In 
terms  of  a  voting  trust,  the  problem  is 
whether  the  voting  interest  of  the 
stock  of  the  corporate  applicant  has 
been  so  placed  in  the  hands  of  U.S. 
citizens  as  voting  trustees  that  the 
trustees  have  a  valid,  independent,  and 
bona  fide  control  of  the  voting  inter¬ 
est. 

For  the  purposes  of  verification  of 
the  bona  fide  nature  of  the  voting 
trust  arrangement,  proposed 
§  47.7(e)(2)  sets  forth  the  requisite  rep¬ 
resentations  of  the  corporate  appli¬ 
cant. 

D.  TRUSTEES 

Section  47.11(h)  presently  recognizes 
that  registration  may  be  issued  in  the 
name  of  a  trustee.  Increased  activities 
of  foreign  investors  in  aircraft  financ¬ 
ing  necessitate  clarification  of  trustee 
registration  eligibility,  where  legal 
title  to  an  aircraft  is  held  by  a  trustee 
that  is  a  U.S.  citizen  or  an  individual 
foreign  citizen  lawfully  admitted  for 
permanent  residence  in  the  United 
States,  but  some  or  all  of  the  benefi¬ 
cial  interest  is  held  by  foreign  inves¬ 
tors.  FAA  experience  has  shown  that 
trust  beneficiaries  may  wish  to  exer¬ 
cise  various  degrees  of  control  over  a 
trustee  under  trust  agreements  sub¬ 
mitted  with  registration  applications. 

The  fundamental  issue  for  registra¬ 
tion  eligibility  is  who  is  the  “owner”  of 
the  aircraft  within  the  meaning  of 


Section  501(b)  and  (c)  of  the  Act.  FAA 
practice,  as  reflected  in  proposed 
§  47.7(c),  has  been  to  ignore  the  scope 
of  economic  participation  of  foreign 
beneficiaries  if  the  trust  is  an  active 
trust  and  if  the  trustee  exercises  total¬ 
ly  independent  judgment  with  respect 
to  all  decisions  involving  the  aircraft. 
Conversely,  the  FAA  has  previously 
concluded,  in  cases  involving  passive 
trusts,  where  the  trustee  is  strongly 
controlled  by  the  foreign  investor, 
that  the  beneficiaries  are  the  true 
owners  of  the  aircraft  for  administra¬ 
tive  purposes,  and  that  the  aircraft  is 
not  eligible  for  registration  under  Sec¬ 
tion  501(b)(l)(A)(i). 

E.  DURATION  OF  CERTIFICATE  OF 
REGISTRATION 

Proposed  §47.41(7)  and  (8)  provide 
for  the  invalidation  of  a  certificate  of 
aircraft  registration  upon  certain 
changes  in  status  of  the  applicant  or 
utilization  of  the  aircraft.  If  the  owner 
of  an  aircraft  loses  his  status  as  a 
lawful  permanent  resident  of  the 
United  States,  the  certificate  of  air¬ 
craft  registration  becomes  invalid  by 
operation  of  law.  Similarly,  if  a  non¬ 
citizen  corporate  owner  ceases  to  be 
organized  and  lawfully  doing  business 
in  the  United  States  or  if  the  aircraft 
is  no  longer  based  and  used  primarily 
in  the  United  States,  the  certificate  of 
registration  becomes  invalid  by  oper¬ 
ation  of  law.  Subsequent  flight  would 
be  deemed  to  be  flight  of  an  unregis¬ 
tered  aircraft  and  the  owner  and  oper¬ 
ator  would  be  subject  to  the  applicable 
sanctions. 

On  occasion,  a  noncitizen  corpora¬ 
tion  may  acquire  citizenship  status.  In 
those  cases,  that  corporation  may 
elect  to  submit  a  new  application  for 
registration  as  a  citizen  since  the  stat¬ 
utory  restrictions  that  the  aircraft  be 
based  and  primarily  used  in  the 
United  States  would  no  longer  apply. 

Conversely,  corporations  which  reg¬ 
ister  aircraft  as  United  States  citizens 
may  subsequently  lose  that  status. 
This  may  occur  by  changes  in  corpo¬ 
rate  management  or  by  transfer  of  the 
voting  interest  in  the  corporation. 
Such  changes  could  constitute  a  loss 
of  citizenship  under  the  Act,  and 
would  result  in  invalidation  of  the  cer¬ 
tificate  of  registration.  The  corporate 
owner  would  be  eligible  to  file  a  new 
registration  application,  if  the  eligibil¬ 
ity  requirements  for  a  noncitizen  cor¬ 
poration  are  met. 

F.  TECHNICAL  CHANGES 

The  proposed  amendments  to  §§  47.5, 
47.11,  47.33(a)  and  47.37(a)  provide  for 
the  substitution  of  the  term  “a 
person”  for  “citizen  of  the  United 
States”  and  “governmental  unit”.  Sec¬ 
tion  101(32)  of  the  Federal  Aviation 
Act  of  1958  (49  U.S.C.  1301(32)),  de¬ 
fines  "person”  as  “any  individual. 
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firm,  copartnership,  corporation,  com¬ 
pany,  association,  joint  stock  associ¬ 
ation,  or  body  politic;  and  includes  any 
trustee,  receiver,  assignee,  or  other 
similar  representative  thereof”.  This 
substitution  is  necessary  because  of 
the  elimination  of  citizenship  as  a  cri¬ 
terion  for  aircraft  registration  and  the 
administrative  practice  of  the  PAA  of 
accepting  the  applications  of  legally 
recognized  owners  of  property  such  as 
co-owners,  receivers,  trustees,  associ¬ 
ations,  executors,  and  bodies  politic. 

The  proposed  amendment  to  47.5  in¬ 
cludes  a  revision  of  the  definition  of 
"owner”.  This  revision  is  not  intended 
as  a  substantive  change,  but  rather  as 
a  clarification  of  current  §  47.5  to  re¬ 
flect  actual  administrative  practice. 

V.  Economic  Impact  of  Proposed 
Regulation 

The  FAA  has  determined  that  this 
document  involves  a  proposed  regula¬ 
tion  which  is  not  significant  under  the 
procedures  and  criteria  prescribed  by 
Executive  Order  12044,  and  as  imple¬ 
mented  by  interim  Department  of 
Transportation  guidelines  (43  FR 
9582;  March  8,  1978).  In  addition,  the 
FAA  has  determined  that  the  expect¬ 
ed  impact  of  these  proposals  is  so 
minimal  that  they  do  not  require  an 
evaluation.  However,  interested  per¬ 
sons  are  invited  to  comment  on  the 
economic  impact  of  the  proposed  rule 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 

Proposed  Amendments  to  Part  47 

Accordingly,  the  Federal  Aviatioa 
Administraton  proposes  to  amend  Part 
47  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  47)  as  follows: 

1.  By  revising  the  contents  of  Sub¬ 
part  A  of  Part  47  to  read  as  follows; 

Subpart  A — General 

Sec. 

47.1  Applicability. 

47.3  Registration  required. 

47.5  Applicants. 

47.7  United  States  citizens  and  foreign  citi¬ 
zens  admitted  for  permanent  residence 
in  the  United  States. 

47.9  Corporations  not  United  States  citi¬ 
zens. 

47.11  Evidence  of  ownership. 

47.13  Signatures  and  instruments  made  by 
representatives. 

47.15  Identification  number. 

47.16  Temporary  registration  numbers. 

47.17  Fees. 

47.19  FAA  Aircraft  Registry. 

2.  By  revising  §  47.3(a)  to  read  as  fol¬ 
lows: 

§  47.3  Registration  required. 

(a)  Section  501(b)  of  the  Federal  Avi¬ 
ation  Act  of  1958  (49  USC  1401(b))  de¬ 
fines  eligibility  for  registration  as  fol¬ 
lows: 

(b)  An  aircraft  shall  be  eligible  for 
registration  if,  but  only  if— 


( 1 )  It  is— 

(1)  Owned  by  a  citizen  of  the  United 
States  or  by  an  individual  citizen  of  a 
foreign  country  who  has  lawfully  been 
admitted  for  permanent  residence  in 
the  United  States;  or 

(ii)  Owned  by  a  corporation  (other 
than  a  corporation  which  is  a  citizen 
of  the  United  States)  lawfully  orga¬ 
nized  and  doing  business  under  the 
law's  of  the  United  States;  and 

(2)  It  is  not  registered  under  the 
laws  of  any  foreign  country;  or 

(3)  It  is  an  aircraft  of  the  Federal 
Government,  or  of  a  state,  territory,  or 
possession  of  the  United  States  or  the 
District  of  Columbia  or  a  political  sub¬ 
division  thereof. 

♦  »  *  ♦  * 

3.  By  revising  §  47.5  to  read  as  fol¬ 
low's: 

§  47.5  Applicants. 

(a)  A  person  that  wishes  to  register 
an  aircraft  in  the  United  States  must 
submit  an  Application  for  Aircraft 
Registration  under  this  part. 

(b)  An  aircraft  may  be  registered 
only  by  and  in  the  legal  name  of  its 
owmer.  In  this  part,  "owner”  includes— 

(1) A  buyer  in  possession  of  an  air¬ 
craft  under  a  contract  of  conditional 
sale; 

(2)  A  bailee  or  lessee  under  a  con¬ 
tract  for  the  bailment  or  leasing  of  an 
aircraft  by  which  it  is  agreed  that— 

(i)  The  bailee  or  lessee  will  pay  as 
compensation  a  sum  substantially 
equivalent  to  the  value  of  the  aircraft 
and, 

(ii)  The  bailee  or  lessee  is  bound  to 
become,  or  has  the  option  of  becom¬ 
ing,  the  owner  of  the  aircraft  upon 
full  compliance  with  the  terms  of  the 
contract;  and 

(3)  The  assignee  of  a  person  de¬ 
scribed  in  paragraphs  (b)(1)  or  (b)(2) 
of  this  section. 

(c)  Section  501(f)  of  the  Federal  Avi¬ 
ation  Act  of  1958  (49  U.S.C.  1401(f)), 
provides  that  registration  is  not  evi¬ 
dence  of  ownership  of  aircraft  in  any 
proceeding  in  which  ownership  by  a 
particular  person  is  in  issue.  The  FAA 
does  not  issue  any  certificate  of  owner¬ 
ship  or  endorse  any  information  with 
respect  to  ownership  on  a  Certificate 
of  Aircraft  Registration.  The  FAA 
issues  a  Certificate  of  Aircraft  Regis¬ 
tration  to  the  person  who  appears  to 
be  the  owner  on  the  basis  of  the  evi¬ 
dence  of  ownership  submitted  pursu¬ 
ant  to  §47.11  with  the  Application  for 
Aircraft  Registration,  or  recorded  at 
the  FAA  Aircraft  Registry. 

4.  By  adding  a  new  §  47.7  to  14  CFR 
Part  47,  to  read  as  follows: 


§  17.7  United  States  citizens  and  foreign 
citizens  admitted  for  permanent  resi¬ 
dence  in  the  United  States. 

(a)  United  States  citizens;  general. 
Section  101(16)  of  the  Federal  Avi¬ 
ation  Act  of  1958  (49  U.S.C.  1301(16)) 
defines  citizen  of  the  United  States  as 
follows: 

(1)  An  individual  who  is  a  citizen  of 
the  United  States  or  of  one  of  its  pos¬ 
sessions,  or 

(2)  A  partnership  of  which  each 
member  is  such  ah  individual,  or 

(3)  A  corporation  or  association  cre¬ 
ated  or  organized  under  the  laws  of 
the  United  States  or  of  any  State,  Ter¬ 
ritory,  or  possession  of  the  United 
States,  of  which  the  president  and 
two-thirds  or  more  of  the  board  of  di¬ 
rectors  and  other  managing  officers 
thereof  are  such  individuals  and  in 
W'hich  at  least  75  percent  of  the  voting 
interest  is  owned  or  controlled  by  per¬ 
sons  who  are  citizens  of  the  United 
States  or  of  one  of  its  possessions. 

(b)  Foreign  citizen  admitted  for  per¬ 
manent  residence  in  the  United  States. 
An  applicant  for  aircraft  registration 
under  Section  501(b)(l)(A)(i)  of  the 
Federal  Aviation  Act  of  1958  (49 
U.S.C.  1401(b)(l)(A)(i)),  who  is  an  indi¬ 
vidual  foreign  citizen  lawfully  ad¬ 
mitted  for  permanent  residence  in  the 
United  States,  must  furnish  a  repre¬ 
sentation  of  permanent  residence  and 
the  applicant's  alien  registration 
number  issued  by  the  Immigration 
and  Naturalization  Service.  For  the 
purposes  of  this  Part,  a  foreign  citizen 
lawfully  admitted  for  permanent  resi¬ 
dence  in  the  United  States  is  an  indi¬ 
vidual  who,  at  the  time  of  application, 
has  been  accorded  the  privilege  of  re¬ 
siding  permanently  in  the  United 
States  as  an  immigrant  in  conformity 
with  the  regulations  of  the  Immigra¬ 
tion  and  Naturalization  Service  of  the 
Department  of  Justice  (8  CFR  Chap¬ 
ter  1). 

(c)  Trustees.  An  applicant  (whether 

an  individual  or  a  corporation)  for  air¬ 
craft  registration  under  Section 
501(b)(l)(A)(i)  of  the  Federal  Aviation 
Act  of  1958  (49  U.S.C.  1401 

(bXIXAXi))  that  holds  legal  title  to  an 
aircraft  in  trust  must  be  either  a 
United  States  citizen  or  an  individual 
foreign  citizen  lawfully  admitted  for 
permanent  residence  in  the  United 
States.  If  there  are  several  co-trustees, 
each  must  be  such  a  person.  If: 

(1)  Any  beneficiary  under  the  trust 
is  not  a  United  States  citizen  or  an  in¬ 
dividual  foreign  citizen  lawfully  ad¬ 
mitted  for  permanent  residence  in  the 
United  States,  or 

(2)  Regardless  of  any  trustee’s 
status,  any  beneficiary  is  directly  or 
indirectly  controlled  by  a  foreign  in¬ 
terest,  each  applicant  must  submit: 

(i)  One  or  more  affidavits  establish¬ 
ing  that  each  trustee  is  not  aware  of 
any  reason,  situation,  or  relationship 
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with  either  a  beneficiary  or  any  for¬ 
eign  interest  which  could  influence  or 
limit  the  exercise  of  totally  independ¬ 
ent  judgment  by  a  trustee; 

(ii)  A  true  copy  of  the  trust  docu¬ 
ment  with  all  amendments  establish¬ 
ing  that— 

(A)  Any  trustee  has  full  authority 
over  all  matters  of  administration  of 
the  trust,  including  matters  relating  to 
dispositions  of  the  aircraft,  independ¬ 
ent  of  any  direction  from  a  beneficiary 
or  any  foreign  interest,  and 

(B)  No  trustee  is  subject  to  direction 
or  removal  (except  for  cause)  by  bene¬ 
ficiaries  who  are  U.S.  citizens  or  indi¬ 
vidual  foreign  citizens  lawfully  ad¬ 
mitted  for  permanent  residence  in  the 
United  States  and  have  among  them¬ 
selves  control  of  at  least  75  percent  of 
the  beneficiaries’  aggregate  power  to 
give  direction  to,  or  effect  removal  of, 
a  trustee. 

For  the  purpose  of  this  section,  a 
foreign  interest  is  any  person  that  is 
not  a  U.S.  citizen  or  an  individual  for¬ 
eign  citizen  lawfully  admitted  for  per¬ 
manent  residence  in  the  United  States. 

(d)  Partnerships.  A  partnership  may 
apply  for  a  Certificate  of  Aircraft  Reg¬ 
istration  under  Section  50 1  ( b )( 1 )( A  )<  i ) 
of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1401(b)(  1 )( A )( i ) )  only  if  each 
partner,  whether  a  general  or  limited 
partner,  is  a  citizen  of  the  United 
States.  Nothing  in  this  section  makes 
ineligible  for  registration  an  aircraft 
which  is  not  owned  as  a  partnership 
asset  but  is  co-owned  by; 

(1)  Foreign  citizens  who  have  lawful¬ 
ly  been  admitted  for  permanent  resi¬ 
dence  in  the  United  States,  or 

(2)  One  or  more  such  foreign  citizens 
and  one  or  more  United  States  citi¬ 
zens. 

(e)  Voting  trusts.  If  a  voting  trust  is 
used  to  qualify  a  domestic  corporation 
as  a  U.S.  citizen  conforming  to  Section 
101(16)(c)  of  the  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1301  (16)(c)),  the 
corporate  applicant  must  submit  to 
the  FAA  Aircraft  Registry— 

(1) A  true  copy  of  the  fully  executed 
voting  trust  agreement,  which  'must 
identify  each  voting  interest  of  the  ap¬ 
plicant,  and  which  must  be  binding 
upon  each  voting  trustee,  the  appli¬ 
cant  corporation,  all  foreign  stock¬ 
holders.  and  each  other  party  to  the 
transaction:  and 

(2)  An  affidavit  executed  by,  or  on 
behalf  of,  each  person  designated  as 
voting  trustee  in  the  voting  trust  agr¬ 
eement,  in  which  each  affiant  repre¬ 
sents— 

(i)  That  each  voting  trustee  is  a  citi¬ 
zen  of  the  United  States  within  the 
meaning  of  Section  101(16)  of  the  Act; 

(ii)  That  each  voting  trustee  is  not  a 
past,  present,  or  prospective  director, 
office,  employee,  attorney,  or  agent  of 
any  other  party  to  the  trust  agree¬ 
ment: 


(iii)  That  each  voting  trustee  is  not  a 
present  or  prospective  beneficiary, 
creditor,  debtor,  supplier  or  contractor 
of  any  other  party  to  the  trust  agree¬ 
ment;  and 

<iv)  That  each  voting  trustee  is  not 
aware  of  any  reason,  situation,  or  rela¬ 
tionship  under  which  any  other  party 
to  the  agreement  might  influence  the 
exercise  of  the  voting  trustee's  totally 
independent  judgment  under  the 
voting  trust  agreement. 

(f)  Each  voting  trust  agreement  sub¬ 
mitted  under  paragraph  (e)(1)  of  this 
section  must  provide  for  the  succes¬ 
sion  of  a  voting  trustee  in  the  event  of 
death,  disability,  resignation,  termina¬ 
tion  of  citizenship,  or  any  other  event 
leading  to  the  replacement  of  any 
voting  trustee.  Upon  such  succession, 
the  replacement  voting  trustee  shall 
immediately  submit  to  the  FAA  Air¬ 
craft  Registry  the  affidavit  required 
by  paragraph  (e)(2)  of  this  section. 

(g)  If  the  voting  trust  terminates  or 
is  modified,  and. the  result  is  less  than 
75  per  cent  control  of  the  voting  inter¬ 
est  in  the  corporation  by  citizens  of 
the  United  States,  a  loss  of  citizenship 
of  the  holder  of  the  registration  certif¬ 
icate  occurs,  and  § 47.41(a)(5)  of  this 
Part  applies. 

(h)  A  voting  trust  agreement  may 
not  empower  a  trustee  to  act  through 
a  proxy. 

5.  By  adding  a  new  §  47.9  to  14  CFR 
Part  47,  to  read  as  follows: 

§  47.9  Corporations  not  Cnited  States  citi¬ 
zens. 

(a)  A  corporation  applying  for  regis¬ 

tration  of  an  aircraft  under  Section 
501(b)(l)(A)(ii)  of  the  Federal  Avi¬ 
ation  Act  of  1958  (49  U.S.C. 

1401(b)(l)(A)(ii)),  must  submit  to  the 
FAA  Aircraft  Registry  a  certified  copy 
of  its  certificate  of  incorporation.  The 
applicant  must  demonstrate,  in  writ¬ 
ing.  to  the  Registry  that  the  applicant 
is  qualified  lawfully  to  do  business  in 
one  or  more  States. 

(b)  For  the  purposes  of  registration, 
an  aircraft  is  based  and  primarily  used 
in  the  United  States  if  the  flight  hours 
accumulated  within  the  United  States 
amount  to  at  least  60  percent  of  the 
total  flight  hours  of  the  aircraft 
during  any  180  consecutive  days. 

(c)  For  the  purposes  of  this  section, 
all  flight  hours  accumulated  during  a 
non-stop  (except  in  emergencies  and 
for  purposes  for  refueling)  flight  be¬ 
tween  two  points  in  the  United  States, 
even  if  the  aircraft  is  outside  of  the 
United  States  during  part  of  the 
flight,  are  considered  flight  hours  ac¬ 
cumulated  within  the  United  States. 

(d)  In  determining  compliance  with 
this  section,  any  periods  during  which 
the  aircraft  is  not  validly  registered  in 
the  United  States  are  disregarded. 

(e)  The  corporation  that  registers  an 
aircraft  pursuant  to  Section  501(b)(1)- 


( A )< ii )  (49  U.S.C.  1401<b)<  1 )( AXii>)  shall: 

(1)  Maintain  records,  for  the  dura¬ 
tion  of  the  period  that  the  aircraft  is 
registered  in  the  United  States,  con¬ 
taining  the  total  flight  hours  in  the 
United  States  of  the  aircraft;  and 

(2)  Send  to  the  FAA  Aircraft  Regis¬ 
try,  180  days  after  registration  and  at 
the  end  of  each  180-day  period  there¬ 
after,  a  signed  report  containing: 

(i)  The  total  time  in  service  of  the 
airframe,  as  provided  in 
§  91.173(a)(2)(i),  accumulated  during 
that  period;  and 

(ii)  The  total  flight  hours  in  the 
United  States  of  the  aircraft  accumu¬ 
lated  during  that  period. 

6.  By  amending  § 47.11(a)  and  (h)  to 
read  as  follows: 

§  47.11  Evidence  of  Ownership. 

Except  as  provided  in  §§  47.33,  47.35, 
and  47.37,  each  person  that  submits  an 
Application  for  Aircraft  Registration 
under  this  Part  must  also  submit  the 
required  evidence  of  ownership,  recor¬ 
dable  under  §§49.13  and  49.17  of  this 
Chapter,  as  follows: 

(a)  The  buyer  in  possession  of  an  air¬ 
craft  under  a  contract  of  conditional 
sale  and  the  bailee  of  lessee  of  an  air¬ 
craft  under  a  contract  for  the  bail¬ 
ment  or  leasing  of  an  aircraft,  as  de¬ 
scribed  in  §  47.5(b)(2),  must  submit  the 
contract.  The  assignee  of  one  of  these 
persons  must  submit  both  the  contract 
(unless  it  is  already  recorded  at  the 
FAA  Aircraft  Registry),  and  the  as¬ 
signment  from  the  original  buyer, 
bailee,  lessee,  or  prior  assignee,  that 
bears  the  written  assent  of  the  seller, 
bailor,  lessor,  or  assignee  thereof, 
under  the  original  contract. 

***** 

(h)  The  trustee  of  property  that  in¬ 
cludes  an  aircraft,  as  described  in 
§  47.7(c),  must  submit  either  a  certified 
copy  of  the  order  of  the  court  appoint¬ 
ing  the  trustee,  or  a  complete  and  true 
copy  of  the  instrument  creating  the 
trust.  If  there  is  more  than  one  trust¬ 
ee,  each  trustee  must  sign  the  applica¬ 
tion.  The  Certificate  of  Aircraft  Regis¬ 
tration  is  issued  to  a  single  applicant 
as  trustee,  or  to  several  trustees  joint¬ 
ly  as  co-trustees. 

7.  By  deleting  the  words  "a  citizen  of 
the  United  States”  from  §§  47.33(a), 
47.35(a)  and  47.37(a)  and  substituting 
the  words  “a  person”. 

8.  by  inserting  “47.3,  47.7,  47.9," 
after  the  words  “complies  with  §§"  and 
the  words,  as  applicable"  after 
“47.17”  in  §§  47.33(a)(1),  47.35(a)  and 
47.37(a)(1). 

9.  by  deleting  the  word  “or"  at  the 
end  of  §  47.41(a)(5);  by  deleting  the 
period  at  the  end  of  §  47.41(a)(6)  and 
substituting  a  semicolon;  and  by 
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adding  new  subparagraphs  (a)(7)  and 
(a)(8)  to  §  47.41  to  read  as  follows: 

§  47.41  Duration  and  Return  of  Certifi¬ 
cate. 

(a)  *  *  * 

(7)  The.owner,  if  an  individual  who 
is  not  a  citizen  of  the  United  States, 
loses  status  as  a  lawful  permanent 
resident  of  the  United  States:  or 

(8)  The  owner,  if  a  corporation  other 
than  a  corporation  which  is  a  citizen 
of  the  United  States,  ceases— 

(i)  To  be  lawfully  organized  and 
doing  business  under  the  laws  of  the 
United  States  or  any  State  thereof-;  or 

(ii)  To  have  the  aircraft  based  and 
primarily  used  in  the  United  States. 

*  *  *  *  * 

10.  by  revising  subparagraphs  (a)(S> 
and  (a)(4)  of  §  47.43  to  read  as  follows: 

§  17.43  Invalid  Registration. 

(a)  *  *  * 

(3)  The  applicant  is  not  qualified  to 
submit  an  application  under  this  part: 
or 

(4)  The  interest  of  the  applicant  in 
the  aircraft  was  created  by  a  transac¬ 
tion  that  was  not  entered  into  in  good 
faith,  but  rather  was  made  to  avoid 
(with  or  without  the  owner's  knowl¬ 
edge)  compliance  with  §501  of  the 
Federal  Aviation  Act  of  1958  (49 
U.S.C.  1401). 

*  •  *  *  * 

♦  Sections  307.  313(a).  501.  503,  1102,  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C. 
1348.  1354(a).  1401  and  1502).  and  Sec.  6(0. 
Department  of  Transportation  Act  (49 
U.S.C  1655(0).) 

Issued  in  Washington.  D.C.  on  De¬ 
cember  22.  1978. 

Langhorne  Bond. 
Administrator. 

IFR  Doc.  78-36375  Filed  12-29  78:  8  45  am] 
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1 14  CFR  Ports  71  and  73 1 

[Airspace  Docket  No.  78-NW  201 

PROPOSED  ALTERATION  OF  RESTRICTED  AREA 
AND  EXTENSION  OF  VOR  FEDERAL  AIRWAY 

AGENCY:  Federal  Aviation  Adminis¬ 
tration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing.  • 

SUMMARY:  This  notice  proposed  to 
extend  Victor  Airway  No.  298  north¬ 
west  of  Yakima,  Wash.,  and  further 
subdivide  the  nearby  Restricted  Area 
R-6714.  These  actions  are  needed  to 
relieve  traffic  congestion  on  Victor 
Airw;ay  No.  4  between  Yakima  and  Se¬ 
attle.  Wash.  Adoption  of  these  actions 


would  enhance  the  management  of  air 
traffic  in  the  area. 

DATE:  Comments  must  be  received  on 
or  before  January  22,  1979. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Director,  FAA  Northwest  Region, 
Attention:  Chief,  Air  Traffic  Divi¬ 
sion,  Docket  No.  78-NW-3,  Federal 
•  Aviation  Administration,  FAA  Build¬ 
ing,  Boeing  Field.  Seattle,  Wash. 
98108. 

The  official  docket  may  be  examined 
at  the  follow  ing  location: 

FAA  Office  of  the  Chief  Counsel. 
Rules  Docket  (AGC-24),  Room  916. 
800  Independence  Avenue,  SW., 
Washington.  D.C.  20591. 

An  informal  docket  may  be  exam¬ 
ined  at  the  office  of  the  Regional  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Lewis  W.  Still,  Airspace  Regula¬ 
tions  Branch  (AAT-230),  Airspace 
and  Air  Traffic  Rules  Division,  Air 
Traffic  Service.  Federal  Aviation  Ad¬ 
ministration,  800  Independence 
Avenue,  SW.,  Washington.  D.C. 
20591:  telephone:  (202)  426-8525. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate 
in  the  proposed  rulemaking  by  submit¬ 
ting  such  written  data,  views  or  argu¬ 
ments  as  they  may  desire.  Communi¬ 
cations  should  identify  the  airspace 
docket  number  and  be  submitted  in 
triplicate  to  the  Director,  Northwest 
Region,  Attention:  Chief,  Air  Traffic 
Division.  Federal  Aviation  Administra¬ 
tion,  FAA  Building,  Boeing  Field,  Se¬ 
attle.  Wash.,  98108.  All  communica¬ 
tions  received  on  or  before  January  22, 
1979,  will  be  considered  before  actions 
is  taken  on  the  proposed  amendments. 
The  proposals  contained  in  this  notice 
may  be  changed  in  the  light  of  com¬ 
ments  received.  All  comments  submit¬ 
ted  will  be  available,  both  before  and 
after  the  closing  date  for  comments,  in 
rthe  Rules  Docket  for  examination  by 
interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of 
this  notice  of  proposed  rulemaking 
(NPRM)  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  Attention: 
Public  Information  Center,  APA-430, 
800  Independence  Avenue,  SW.,  Wash¬ 
ington,  D.C.  20591,  or  by  calling  (202) 
426-8058.  Communications  must  iden¬ 
tify  the  docket  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 


also  request  a  copy  of  Advisory  Circu¬ 
lar  No.  11-2  which  describes  the  appli¬ 
cation  procedures. 

The  Proposal 

The  FAA  is  considering  amendments 
to  Parts  71  and  73  of  the  Federal  Avi¬ 
ation  Regulations  (14  CFR  Parts  71 
and  73)  that  would  extend  V-298  and 
further  subdivide  R-6714.  V-298. 

which  now  terminates  at  Yakima. 
Wash.,  would  be  extended  via  the 
Yakima  331  T(310  M)  radial  to  its  in¬ 
tersection  with  V-2,  20  miles  north¬ 
west  of  Yakima.  R-7614  is  presently 
divided  into  R-6714A.  R-6714B  and  R- 
6714C.  In  order  to  provide  sufficient 
lateral  spacing  between  the  restricted 
area  and  the-  centerline  of  the  pro¬ 
posed  extension  of  V-298.  it  would  be 
necessary  to  add  another  subdivision. 
R-6714D.  The  overall  vertical  and  lat¬ 
eral  limits  of  the  restricted  area  would 
not  be  changed.  These  actions  w'ould 
improve  air  traffic  service  by  relieving 
traffic  congestion  on  Victor  Airway  V- 
4  over  w  hich  ail  low  altitude  traffic  be¬ 
tween  Yakima  and  Seattle,  Wash.,  is 
currently  routed.  Subpart  B  of  Part  73 
and  Subpart  C  of  Part  71  wras  repub¬ 
lished  in  the  Federal  Register  on  Jan¬ 
uary  3,  1978.  (43  FR  659  and  307,  re¬ 
spectively). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  author- 
igy  delegated  to  me,  the  Federal  Avi¬ 
ation  Administration  proposed  to 
amend  Part  73  and  Part  71  of  the  Fed¬ 
eral  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  as  republished  (43  FR 
659  and  307)  as  follows: 

In  §73.67: 

R  6714A  Yakima,  Wash.,  would  be  rede¬ 
scribed  as  follows: 

R  6714A  Yakima.  Wash. 

Boundaries.  Beginning  at  Lat.  46  51  00  N.. 
Long.  119  58  00  W.;  along  the  west  shore 
of  the  Columbia  River  to  Lat. 
46  42  30  N..  Long.  119  58  15  W..  to  Lat. 

46  33  00  N..  Long.  120  04  00  W.;  to  Lat. 

46  37  00  N..  Long.  120  20  00  W..  to  Lat. 

46  43  00  N..  Long.  120  26  38  W..  to  La'. 

46  40  35  N..  Long.  120  26  35  W.;  to  Lat. 

46  43  00  N..  Long.  120  26  38  W.:  to  Lat. 

46  51  00  N..  Long.  120  21  30  W.;  to  Lat. 

46  51  00  N..  Long.  120  16  30  W..  to  Lat. 

46  54  30  N..  Long.  120  15  00  W.;  clock¬ 
wise  along  the  arc  of  a  12  mile  radius 
circle  centered  at  Lat.  46  44  45  N.,  Long. 
120  20  00  W..  to  Lat.  46  51  00  N..  Long. 
120  08  30  W  ;  to  point  of  beginning. 
Designated  altitudes.  Surface  to  29.000  feet 
MSL. 

Time  of  designation.  Intermittent. 
Controlling  agency.  Federal  Aviation  Ad¬ 
ministration,  Seattle  ARTC  Center. 
Using  agency.  Commanding  General.  Fort 
Lewis,  Wash. 

R-6714  Yakima.  Wash.,  would  be  altered 
by  adding  a  new  restricted  area  described  as 
follows: 

•  R  6714D  Yakima.  Wash. 

Boundaries.  Beginning  at  Lat.  46  43  00  N  . 
Long  120  26  38  W.;  to  Lat.  46  37  00  N.. 
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Long.  120  20  00' W.;  to  Lat.  46  40  35  N.. 
Long.  120°2635’W.;  to  point  of  begin¬ 
ning. 

Designated  altitudes.  Surface  to  29.000  feet 
MSL. 

Time  of  designation.  Intermittent. 
Controlling  agency.  Federal  Aviation  Ad¬ 
ministration,  Seattle  ARTC  Center. 
Using  agency.  Commanding  General.  Fort 
Lewis,  Wash.” 

In  §71.123,  under  V-298,  the  words  ‘  From 
Yakima,  Wash.,  via"  would  be  deleted  and 
From  INT  Seattle,  Wash.,  106’T(085  M> 
and  Yakima,  Wash..  331T(310  M)  radials, 
via  Yakima,  Wash.,  331°T(310'M)  radial  to 
Yakima;"  would  be  substituted  therefor. 

(Secs.  307(a)  and  313(a).  Federal  Aviation 
Act  of  1958  (48  U.S.C.  1348(a)  and  1354(a)); 
Sec.  6(c),  Department  of  Transportation  Act 
(49  U.S.C.  1655(c));  and  14  CFR  11.65.) 

Note.— The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  the  proce¬ 
dures  and  criteria  prescribed  by  Executive 
Order  12044  and  implemented  by  interim 
Department  of  Transportation  guidelines 
(43  FR  9582;  March  8.  1978). 

Issued  in  Washington.  D.C.,  on  De¬ 
cember  13,  1978. 

B.  Keith  Potts, 
Acting  Chief,  Airspace  and  Air 
Traffic  Rules  Division. 
[FR  Doc.  78  36246  Filed  12-29-78;  8:45  am] 


1 6750-01 -M] 

FEDERAL  TRADE  COMMISSION 
[16  CFR  Port  419] 

GAMES  OF  CHANCE  IN  THE  FOOD  RETAILING 
AND  GASOLINE  INDUSTRIES 

Proposed  Amendment  of  Trade  Regulation  Rule 
to  Modify  Hiatus  Provision 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Order  granting  motion  to 
dispense  with  public  hearings  and  be¬ 
ginning  period  for  rebuttal  comments. 

SUMMARY:  Because  of  the  limited 
nature  of  this  proceeding,  limited  par¬ 
ticipation  in  public  hearings  and  the 
small  number  of  requests  for  presenta¬ 
tion  of  oral  testimony,  the  public  hear¬ 
ing  scheduled  for  January  3,  1979,  as 
published  in  the  Federal  Register  on 
October  19,  1978  (43  FR  48654),  will 
not  be  held  and  the  period  for  submit¬ 
ting  rebuttal  comments  will  begin  Jan¬ 
uary  3,  1979. 

DATES:  Effective  December  26.  1978. 

FOR  FURTHER  INFORMATION 

CONTACT: 

# 

Denis  E.  Hynes,  Presiding  Officer, 
Office  of  the  General  Counsel,  Fed¬ 
eral  Trade  Commission,  (202)  523- 
3421. 

SUPPLEMENTARY  INFORMATION: 
In  the  matter  of  games  of  chance  on 
the  food  retailing  and  gasoline  indus¬ 
tries  proposed  amendment  of  trade 
regulation  rule  to  modify  hiatus  provi¬ 


sion;  order  granting  motion  to  dis¬ 
pense  with  public  hearings  and  begin¬ 
ning  period  for  rebuttal  comments. 

On  December  14.  1978,  the  rule  staff 
moved  to  dispense  with  public  hear¬ 
ings  on  the  proposed  modification  of 
this  rule.  As  previously  scheduled  by  a 
notice  published  in  the  Federal  Regis¬ 
ter  on  October  19,  1978  (43  F.R. 
48654),  public  hearings  on  the  pro¬ 
posed  modification  are  due  to  com¬ 
mence  on  January  3,  1979. 

The  limited  nature  of  this  proceed¬ 
ing,  the  limited  participation  in  public 
hearings  sought,1  and  the  fact  that  the 
modification  or  elimination  primarily 
a  question  of  legislative  fact,  all  sug¬ 
gest  that  public  hearings  should  be 
limited. 

The  period  established  in  the  Feder¬ 
al  Register  for  submitting  rebuttal 
comments  was  to  begin  following  the 
completion  of  public  hearings.  Because 
no  public  hearing  will  be  held,  the 
period  for  submitting  rebuttal  com¬ 
ments  will  begin  on  January  3,  1979. 
Therefore  it  is  hereby  ordered.  The 
public  hearing  set  for  January  3,  1979, 
will  not  be  held,  and  the  period  for 
submitting  rebuttal  comments  will 
begin  on  January  3.  1979. 

Denis  E.  Hynes, 
Presiding  Officer. 

Dated:  December  26,  1978. 

[FR  Doc.  78-36423  Filed  12-29-78;  8:45  am] 


[4n0-03-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
[21  CFR  Part  175] 

[Docket  No.  78F-0332] 

CALGON  CORP. 

Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  The  Calgon  Corp.  has 
filed  a  petition  proposing  to  amend 
§  175.105  of  the  food  additive  regula¬ 
tions  to  provide  for  the  safe  use  of  1, 
2-dibromo-2,4-dicyanobutane  as  a  pre¬ 
servative  for  adhesives  used  as  compo¬ 
nents  of  articles  for  packaging,  trans¬ 
porting,  or  holding  food. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  J.  McAuliffe,  Bureau  of  Foods 
(HFF-334),  Food  and  Drug  Adminis- 


'  Only  two  requests  to  .present  oral  testi¬ 
mony  were  received.  Counsel  for  both  par¬ 
ties  seeking  to  present  oral  testimony  has 
indicated  he  is  aware  of  the  pending  motion 
and  has  no  objection  to  it  being  granted. 


tration.  Department  of  Health,  Edu¬ 
cation,  and  Welfare.  200  C  St.  SW„ 
Washington,  DC  20204.  202-472- 

5690. 

SUPPLEMENTARY  INFORMATION: 
Under  provisions  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  409(b)(5), 
72  Stat.  1786  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
8B3374)  has  been  filed  by  Calgon 
Corp.,  Post  Office  Box  1346,  Pitts¬ 
burgh,  PA  15230,  proposing  that  the 
food  additive  regulations  be  amended 
to  provide  for  the  safe  use  of  1,2-di- 
bromo-2,4-dicyanobutane  as  a  preser¬ 
vative  for  adhesives  used  as  compo¬ 
nents  of  articles  for  packaging,  trans¬ 
porting,  or  holding  food. 

The  agency  has  determined  that  the 
proposed  action  falls  under 
§25.1(f)(l)(v)  (21  CFR  25.1(f)(l)(v)> 
and  is  exempt  from  the  need  of  an 
envrionmental  impact  analysis  report, 
and  that  no  environmental  impact 
statement  is  necessary. 

Dated:  December  19,  1978. 

Sanford  A.  Miller, 
Director,  Bureau  of  Foods. 

[FR  Doc.  78-36386  Filed  12-29  78:  8:45  am] 


[4910-22-M] 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
(23  CFR  Part  635] 

[FHWA  Docket  No.  78-43] 

INTERSTATE  MAINTENANCE  GUIDELINES 

AGENCY:  Federal  Highway  Adminis¬ 
tration.  DOT. 

ACTION:  Advance  notice  of  proposed 
ruemaking. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
advance  notice  to  solicit  suggestions 
for  guidelines  describing  criteria  appli¬ 
cable  to  the  Interstate  system  to 
insure  that  the  condition  of  these 
routes  is  maintained  at  the  level  re¬ 
quired  by  the  purposes  for  which  they 
were  designed.  The  establishment  of 
these  guidelines  is  required  by  Section 
116(d)  of  the  Surface  Transportation 
Assistance  Act  of  1978. 

This  Act  requires  that  States  must 
certify  each  year  to  the  FHWA  that  it 
has  a  maintenance  program  for  the  In¬ 
terstate  system  to  meet  the  guidelines 
established.  Failure  to  certify  that 
such  a  program  has  been  implemented 
by  a  State  will  result  in  a  reduction  of 
Interstate  funds  normally  apportioned 
to  such  State. 

DATE:  Comments  must  be  received  on 
or  before  March  1,  1979. 

ADDRESS:  Submit  comments,  prefer¬ 
ably  in  triplicate,  to  FHWA  Docket 
No.  78-43,  Federal  Highway  Adminis- 
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tration.  Room  4205,  HCC-10,  400  Sev¬ 
enth  Street,  SW.,  Washington,  D.C. 
20590.  All  comments  and  suggestions 
received  will  be  available  for  examina¬ 
tion  at  the  above  address  between  7:45 
a.m.  and  4:15  p.m.  ET,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  P.  E.  Cunningham,  Office  of 
Highway  Operations,  202-426-0436 
or  Mr.  Wilbert  Baccus,  Attorney, 
Office  of  the  Chief  Counsel,  202- 
426-0786,  Federal  Highway  Adminis¬ 
tration,  400  Seventh  Street,  SW„ 
Washington,  D.C.  20590.  The  FHWA 
office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  ET,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 
Public  comments  are  requested  to 
assist  in  the  development  of  guidelines 
for  State  highway  maintenance  levels 
of  service  for  the  Interstate  system. 
The  FHWA  intends  to  develop  a  na¬ 
tional  set  of  guidelines  pertaining  to 
those  maintenance  roadway  features 
that  include  prevention  of  normal  de¬ 
terioration  of  the  entire  highway, 
safety,  and  efficient  utilization. 

Comments  are  specifically  requested, 
but  not  limited,  to  the  following: 

1.  Should  the  guidelines  be  written 
to  establish  a  level  of  consistency  of 
maintenance  service  across  the  nation? 

2.  Should  the  guidelines  be  generally 
written  descriptions  of  the  completed 
activities  or  measured  values? 

3.  Should  available  funds,  equip¬ 
ment,  personnel,  or  local  conditions 
dictate  adjustments  in  the  guidelines? 

4.  What  are  the  implications  of  the 
guidelines  as  they  may  affect  Federal, 
State,  and  local  legal  responsibilities? 

5.  Should  FHWA  define  “critical” 
maintenance  elements  in  terms  of 
physical  maintenance  and  traffic  serv¬ 
ices  or  in  other  terms? 

6.  Should  maintenance  elements  be 
rated  by  safety,  rideability,  protection 
of  the  investment,  and  aesthetics  to 
assure  quality  assurance? 

7.  Should  the  guidelines  differ  for 
rural  and  urban  conditions? 

8.  Should  the  States  be  allowed  to 
develop  independent  guidelines  sub¬ 
ject  to  approval  of  the  FHWA? 

9.  Should  a  method  be  developed  to 
determine  when  routine  maintenance 
is  no  longer  sufficient  to  keep  a  pave¬ 
ment  at  the  original  designed  level? 

10.  What  criteria  should  be  used  to 
judge  relative  conformance  of  a 
States’  maintenance  program  to  the 
guidelines? 

This  proposed  regulation  would 
codify  the  policies  and  procedures  con¬ 
tained  in  the  Federal-Aid  Highway 
Program  Manual,1  Volume  6,  Chapter 
4,  Section  3,  Subsection  1. 


'The  Federal-Aid  Highway  Program 
Manual  is  available  for  inspection  and  copy¬ 
ing  as  prescribed  in  49  CFR  7,  Appendix  D. 


FEDERAL 


This  notice  of  proposed  rulemaking 
is  issued  under  the  authority  of  23 
U.S.C.  §  109(m),  315;  49  CFR  1.48(b). 

Issued  on:  December  27,  1978. 

John  S.  Hassell,  Jr., 
Deputy  Administrator. 
[FR  Doc.  78-36436  Filed  12-29-78;  8:45  am] 


[6820-96-M] 

GENERAL  SERVICES 
ADMINISTRATION 

[41  CFR  Port  101-471 

DISPOSAL  OF  PROPERTY  FOR  EDUCATIONAL 
AND  PUBLIC  HEALTH  PURPOSES 

Proposed  Rule 

AGENCY:  General  Services  Adminis¬ 
tration. 

ACTION:  Proposed  rule. 

SUMMARY:  The  General  Services  Ad¬ 
ministration  proposes  to  amend  its 
regulations  governing  the  disposal  of 
surplus  real  property  for  educational 
and  public  health  use  to  require  that 
all  such  conveyances  and  notices  of  no 
objections  be  subject  to  perpetual  use 
restrictions.  The  proposed  changes  are 
intended  to  prevent  windfall  profits, 
marginal  applications,  and  nonuse. 

DATE:  Comments  must  be  received  on 
or  before:  February  1,  1979. 

ADDRESS:  Written  comments  should 
be  sent  to  the  General  Services  Ad¬ 
ministration  (DR),  Washington,  D.C. 
20405. 

FOR  FURTHER  INFORMATION 
CONTACT: 

James  H.  Pitts,  Office  of  Real  Prop¬ 
erty,  Special  Programs  Division 
(202-566-0003). 

SUPPLEMENTARY  INFORMATION: 
The  General  Services  Administration 
has  determined  that  this  proposed  reg¬ 
ulation  will  not  impose  unnecessary 
burdens  on  the  economy  or  on  individ¬ 
uals  and,  therefore,  is  not  significant 
for  the  purposes  of  Executive  Order 
12044. 

Accordingly,  it  is  proposed  to  revise 
§  101-47. 308-4(i),  (j),  and  (k)  to  read  as 
follows: 

§  101-47.308-4  Property  for  educational 
and  publie  health  purposes. 

*  ♦  *  *  * 

(i)  If  the  recommendation  is  ap¬ 
proved,  the  disposal  agency  shall 
assign  the  property  by  letter  or  other 
document  to  the  Secretary  of  Health, 
Education,  and  Welfare  for  disposal 
and  shall  inform  the  Secretary  that 
there  will  be  no  objection  to  the  pro¬ 
posed  transfer.  Assignment  and  notice 
of  no  objection  shall  be  conditioned 
upon  a  perpetual  use  restriction.  If  the 
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recommendation  is  disapproved,  the 
disposal  agency  will  so  notify  the  Sec¬ 
retary.  Such  assignment  or  notice  will 
be  given  within  30  calendar  days  after 
the  Department  of  Health,  Education, 
and  Welfare  has  submitted  the  recom¬ 
mendation.  GSA  will  furnish  to  the 
holding  agency  a  copy  of  the  assign¬ 
ment  or  notice,  unless  the  holding 
agency  is  also  the  disposal  agency. 

(j)  The  Department  of  Health,  Edu¬ 
cation,  and  Welfare  shall  prepare  the 
transfer  document  and  take  all  other 
actions  necessary  to  accomplish  the 
transfer  of  the  property  within  60  cal¬ 
endar  days  after  the  date  of  the  as¬ 
signment  of  the  property  to  the  Secre¬ 
tary  of  Heath,  Education,  and  Wel¬ 
fare.  The  transfer  document  shall  pro¬ 
vide  that  all  such  property  shall  be 
used  and  maintained  for  the  purpose 
for  which  it  was  conveyed  in  perpetu¬ 
ity  and  that  in  the  event  that  such 
property  ceases  to  be  used  or  main¬ 
tained  for  such  purpose,  all  or  any 
portion  of  such  property  shall  in  its 
then  existing  condition,  at  the  option 
of  the  United  States,  revert  to  the 
United  States. 

(k)  The  Secretary  of  Health,  Educa¬ 
tion,  and  Welfare  has  the  responsibili¬ 
ty  for  enforcing  compliance  with  the 
terms  and  conditions  of  transfer;  for 
the  reformation,  correction,  or  amend¬ 
ment  of  any  transfer  instrument:  for 
the  granting  of  releases;  and  for  the 
taking  of  any  necessary  actions  for  re¬ 
capturing  such  property  in  accordance 
with  the  provisions  of  section 
203(k)(4)  of  the  act.  Any  such  action 
shall  be  subject  to  the  disapproval  of 
the  head  of  the  disposal  agency. 
Notice  of  no  objection  shall  be  condi¬ 
tioned  upon  a  perpetual  use  restric¬ 
tion,  if  appropriate.  Notice  to  the  head 
of  the  disposal  agency  by  the  Secre¬ 
tary  of  any  action  proposed  to  be 
taken  shall  identify  the  property  af¬ 
fected,  set  forth  in  detail  the  proposed 
action,  and  state  the  reasons  therefor. 

***** 

(Sec.  205(0,  63  Stat.  390;  (40  U.S.C.  486(c))) 

Dated:  December  20,  1978. 

Roy  Markon, 
Commissioner,  Federal 
Property  Resources  Service. 
[FR  Doc.  79-36416  Filed  12-29-78;  8:45  am] 

[3110-01] 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 
[48  CFR  Parts  2,  8,  17] 

FEDERAL  ACQUISITION  REGULATION  PROJECT 

AGENCY:  Office  of  Federal  Procure¬ 
ment  Policy,  Office  of  Management 
and  Budget. 
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ACTION:  Notifce  of  Availability  and 
Request  for  Comment  on  draft  Feder¬ 
al  Acquisition  Regulation. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy  is  making  availa¬ 
ble  for  public  and  Government  agency 
review  and  comment  a  segment  of  the 
draft  Federal  Acquisition  Regulation 
(FAR)  regarding  acquisition  of  live¬ 
stock  products,  jewel  bearings  and 
leader  company  contracting.  Addition¬ 
al  segments  will  be  announced  for 
availability  and  comment  on  later 
dates.  The  regulation  is  being  devel¬ 
oped  to  replace  the  current  system  of 
procurement  regulations.  It  will  be  a 
single  uniform  acquisition  regulation 
for  use  by  all  Federal  executive  agen¬ 
cies  in  the  acquisition  of  supplies  and 
services  with  appropriated  funds. 

DATE:  Comments  must  be  received  on 
or  before  March  2,  1979. 

ADDRESS:  Obtain  copies  of  the  draft 
regulation  from  and  submit  comments 
to  William  W.  Thybony,  Assistant  Ad¬ 
ministrator  for  Regulations,  Office  of 
Federal  Procurement  Policy,  726  Jack- 
son  Place,  N.W.,  Room  9025,  Washing¬ 
ton,  D.C.  20503. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  Maraist.  or  Strat  Valakis, 

(202)  395-3300. 

SUPPLEMENTARY  INFORMATION: 
The  fundamental  purpose  of  the  FAR 
is  to  reduce  the  proliferation  of  regu¬ 
lations;  to  eliminate  conflicts  and  re¬ 
dundancies;  and  to  provide  an  acquisi¬ 
tion  regulation  that  is  simple,  clear 
and  understandable.  The  intent  is  not 
to  create  new  policy.  However,  because 
new  policies  may  arise  concurrently 
with  the  FAR  project,  the  notice  of 
availability  of  draft  regulations  will 
summarize  the  section  or  part  availa¬ 
ble  for  review  and  describe  any  new 
policies  therein.- 

The  following  subparts  of  the  draft 
Federal  Acquisition  Regulation  are 
available  upon  request  for  public  and 
Government  agency  review  and  com¬ 
ment.' 

PART  2— DEFINITIONS  AND  SPECIAL  POLICIES 

§  2.215  Acquisition  of  livestock  products. 

This  section  implements  that  part  of 
the  Humane  Slaughter  Act  of  1958  (7 
U.S.C.  1901-1906)  which  restricts  the 
acquisition  of  livestock  products  to 
suppliers  or  processors  that  are  in 
compliance  with  Secretary  of  Agricul¬ 
ture  regulatons  (9  CFR  Part  390)  gov¬ 
erning  the  humane  handling  and 
slaughter  of  livestock.  A  Statement  of 
Eligibility  (Humane  Slaughter  Act)  is 
required  by  the  Act  and  contractors 
are  permitted  to  file  the  Statement 


1  Filed  as  part  of  the  original  document. 


annually  with  the  contracting  officers 
where  multiple  purchases  are  antici¬ 
pated.  Contract  clauses  for  acquiring 
livestock  products  are  provided  with 
the  text  for  review.  They  will  be  pub¬ 
lished  in  Part  52  of  the  completed 
FAR. 


PART  8— REQUIRED  SOURCES  OF  SUPPLIES 
AND  SERVICES 

§  8.2  Jewel  bearings  and  related  items. 

This  section  prescribes  the  William 
Langer  Plant,  Rolla,  North  Dakota,  as 
the  required  source  for  jewel  bearings 
and  related  items.  It  defines  jewel 
bearings  and  related  items  and  in¬ 
cludes  the  required  contract  clause  in 
appropriate  acquisitions  which  will 
appear  in  Part  52  of  the  FAR. 

Note.— Section  8.2  has  been  retitled.  It 
was  formerly  Industrial  Preparedness  Pro¬ 
duction  Planning.  The  FAR  will  not  include 
coverage  on  this  subject  at  this  time.  The 
Federal  Preparedness  Agency  is  conducting 
a  study  to  determine  guidance  applicable  to 
Government-wide  industrial  preparedness 
for  national  emergencies.  When  the  FPA 
completes  this  study,  consideration  will  be 
given  to  the  incorporation  of  appropriate 
material  in  the  FAR.  The  requirement  for 
domestic  manufacture  of  miniature  and  in¬ 
strumental  ball  bearings  has  also  been  ex¬ 
cluded  from  the  FAR.  The  DOD  purchases 
and  uses  more  than  99%  of  all  Government 
requirements  for  these  items.  Informal  con¬ 
tacts  with  civilian  agencies  likely  to  have 
need  of  these  items  indicate  there  is  no  need 
for  this  coverage.  The  Staff  Director.  Indus¬ 
trial  Preparedness  Program.  OUSD 
(R&EKAP),  indicates  that  additional  bene¬ 
fits  to  the  industrial  preparedness  program 
would  not  require  extension  of  this  program 
to  non-defense  agencies. 


PART  17— SPECIAL  CONTRACTING  METHODS 

§  17.4  leader  company  contracting. 

This  Subpart  provides  for  an  extra¬ 
ordinary  acquisition  technique  which 
requires  the  developer  or  sole  produc¬ 
er  of  a  product  or  system  (leader  com¬ 
pany)  to  furnish  assistance  and  know¬ 
how  to  a  follower  company  so  it  can 
become  a  sourde  of  supply.  This  type 
of  contracting  would  be  used  to  reduce 
delivery  time,  achieve  geographic  dis¬ 
persion  of  suppliers  and  achieve 
economies  in  production.  Use  of  this 
technique  is  limited  to  situations 
where  no  other  source  can  meet  the 
Government’s  requirements  without 
assistance  of  a  leader  company  and 
the  leader  company  has  the  necessary 
production  know-how  and  is  able  to 
furnish  such  assistance  to  a  follower 
contractor. 

Dated:  December  27,  1978. 

Lester  A.  Fettig, 
Administrator. 

[FR  Doc.  78-30468  Filed  12-29-78;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER  contains  documents  other  than  rules  or  proposed  rules  that  are  applicable  to  the  public.  Notices  of  hearings  and 
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organization  and  functions  are  examples  of  documents  appearing  in  this  section. 


[4310-10-M] 

ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

MEETING 

Notice  is  hereby  given  in  accordance 
with  the  Council’s  Procedures  for  the 
Protection  of  Historic  and  Cultural 
Properties  (36  CFR  Part  800)  that  the 
Advisory  Council  on  Historic  Preserva¬ 
tion  will  meet  on  January  17-18,  1979, 
in  Washington,  D.C.  The  meeting  is 
open  to  the  public  with  the  exception 
of  the  portion  of  the  Executive  Direc¬ 
tor’s  report  concerning  the  FY  80 
Council  budget. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (Pub.  L.  89-665,  as  amended,  Pub. 
L.  94-422)  to  advise  the  President  and 
Congress  on  matters  relating  to  histor¬ 
ic  preservation  and  to  comment  upon 
Federal,  federally  assisted,  and  feder¬ 
ally  licensed  undertakings  having  an 
effect  upon  properties  listed  in  or  eli¬ 
gible  for  inclusion  in  the  National 
Register  of  Historic  Places.  The  Coun¬ 
cil’s  members  are  the  Secretaries  of 
the  Interior;  Housing  and  Urban  De¬ 
velopment;  Commerce;  Treasury;  Agri¬ 
culture;  Transportation;  State;  De¬ 
fense;  Health,  Education  and  Welfare; 
and  the  Smithsonian  Institution;  the 
Attorney  General;  the  Administrator, 
General  Services  Administration; 
Chairman  of  the  Council  on  Environ¬ 
mental  Quality;  Chairman  of  the  Fed¬ 
eral  Council  on  the  Arts  and  Human¬ 
ities;  Architect  of  the  Capitol;  Chair¬ 
man  of  the  National  Trust  for  Historic 
Preservation;  President  of  the  Nation¬ 
al  Conference  of  State  Historic  Preser¬ 
vation  Officers;  and  twelve  non-Feder- 
al  members  appointed  by  the  Presi¬ 
dent. 

The  meeting  will  begin  at  9:30  a.m. 
on  Wednesday  and  Thursday,  January 
17-18, 1979,  in  the  Cash  Room,  the  De¬ 
partment  of  the  Treasury,  15th  and 
Pennsylvania  Avenue,  NW.,  Washing¬ 
ton,  D.C. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman’s  Report. 

II.  Council  Policy  Group  Reports. 

III.  Report  of  the  Executive  Direc¬ 
tor. 

IV.  Consideration  of  Proposed 
Amendments  to  Section  106  Regula¬ 
tions. 

V.  Report  of  the  Office  of  General 
Counsel. 


VI.  Report  of  the  Office  of  Intergov¬ 
ernmental  Programs  and  Planning. 

VII.  Report  of  the  Office  of  Special 
Studies. 

VIII.  Report  of  the  Office  of  Review 
and  Compliance 

IX.  International  Centre  Committee 
Report. 

X.  Other  Business. 

Additional  information  concerning 
either  the  meeting  agenda  or  the  sub¬ 
mission  of  oral  and  written  statements 
to  the  Council  is  available  from  the 
Executive  Director,  Advisory  Council 
on  Historic  Preservation,  Suite  530, 
1522  K  Street,  NW.,  Washington,  D.C. 
20005,  202-254-3495. 

Dated:  December  18,  1978. 

Robert  M.  Utley, 
Deputy  Executive  Director. 
[FR  Doc.  78-36054  Filed  12-29-78;  8:45  am] 


[3410-30-M] 

DEPARTMENT  OF  AGRICULTURE  . 

Food  and  Nutrition  Service 

SPECIAL  SUPPLEMENTAL  FOOD  PROGRAM 
FOR  WOMEN,  INFANTS  AND  CHILDREN 
(WIC) 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION;  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  is  publishing  the  final  de¬ 
cision  on  a  formula  to  be  used  in  deter¬ 
mining  the  program  (food)  funding 
level  for  each  State  agency  participat¬ 
ing  in  the  Special  Supplemental  Food 
Program  for  Women,  Infants  and 
Children  (WIC). 

DATED:  December  26,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jennifer  R.  Nelson,  Director,  Supple¬ 
mental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USDA, 
Washington,  D.C.  20250,  202-447- 
8206. 

On  October  11,  1978,  the  Depart¬ 
ment  published  a  notice  describing  the 
formula  proposed  for  use  in  determin¬ 
ing  program  (food)  funding  alloca¬ 
tions,  beginning  the  first  quarter  of 
FY  1979,  for  the  Special  Supplemental 
Food  Program  for  Women,  Infants 
and  Children  (WIC).  This  notice  was 
published  to  allow  the  opportunity  for 


public  comment.  The  comment  period 
was,  however,  for  only  30  days  in  order 
to  allow  time  for  a  decision  to  be  made 
on  the  final  formula  before  the  second 
quarter  allocations. 

The  department  received  24  com¬ 
ment  letters.  Fifteen  letters  were  from 
State  and  local  agency  representatives, 
one  letter  was  received  from  a  nutri¬ 
tion  group,  and  six  letters  came  from 
public  and  special  interest  groups. 
Only  one  comment  letter  was  received 
from  a  Congressman  and  the  general 
public.  A  review  of  the  comments  re¬ 
vealed  that  there  was  no  general 
agreement  on  any  alternative  proposal 
to  the  formula.  The  majority  of  the  24 
comment  letters  expressed  different 
ideas,  with  three  being  the  greatest 
number  to  agree  on  any  one  alterna¬ 
tive. 

The  comments  that  exhibited  the 
greatest  amount  of  conformity  agreed 
with  factors  selected  by  the  Panel. 
The  Panel  on  WIC’s  Program  and  Ad¬ 
ministrative  Funding  Structure  con¬ 
vened  on  September  6-8,  1978,  to  pro¬ 
vide  the  Department  with  its  recom¬ 
mendations  concerning  the  best  alloca¬ 
tion  method  (see  the  October  11,  1978 
notice  for  more  detail). 

Two  commentors  were  encouraged 
by  the  formula  because  it  indexed  the 
factors  chosen  by  the  Program  and 
Administrative  Funding  Panel.  An¬ 
other  commentor  endorsed  the  factors 
selected  by  the  Department.  The 
Panel’s  selection  of  factors  was  based 
on  the  value  of  each  factor’s  assess¬ 
ment  of  the  economic  and  health  need 
of  the  WIC  target  population  in  each 
State  agency.  Additionally,  these  com¬ 
mentors  requested  more  administra¬ 
tive  funding  and  suggested  adjusting 
the  poverty  level  for  each  State  to  re¬ 
flect  cost  of  living  differences.  As  an¬ 
other  notice  will  be  published  for  com¬ 
ment  which  deals  specifically  with  ad¬ 
ministrative  funding;  this  issue  will 
not  be  addressed  at  this  time. 

The  Department  gave  serious  consid¬ 
eration  to  including  the  suggestion  to 
adjust  the  poverty  level  to  reflect  each 
State  agency’s  cost  of  living  differ¬ 
ence.  The  Department  reviewed  data 
from  Autumn  of  1977  from  a  Bureau 
of  Labor  Statistics  (BLS)  publication.' 
The  data  considered  dealt  with  statis¬ 
tics  for  the  cost  of  food  consumed  at 
home  by  families  with  low  household 
budgets.  This  particular  data  was  se- 


1  News-BLS-U.S.  Department  of  Labor, 
USDL-78-3-393,  Wedncsday-April  26.  1978. 
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lected  as  this  most  closely  reflects 
variations  between  State  agencies  for 
food  costs.  Upon  review  of  this  data,  it 
was  apparent  that  there  were  some 
disadvantages  in  using  a  cost  of  living 
index  such  as  food  consumed  at  home 
by  families  with  low  household  bud¬ 
gets.  It  was  found  that  there  is  not 
sufficient  data  to  consider  all  areas 
equitably.  Although  BLS  statistics  do 
consider  metropolitan  versus  nonme¬ 
tropolitan  areas,  nonmetropolitan 
areas  are  considered  communities  with 
populations  from  2,500  to  50,000,  with 
the  emphasis  being  on  communities  of 
10,000  or  more.  Therefore,  rural  com¬ 
munities  are  probably  under-repre¬ 
sented  to  a  significant  degree. 

Aside  from  the  problem  of  under¬ 
representation  of  rural  areas,  there 
are  also  problems  with  disparities  be¬ 
tween  regions,  within  regions  and  even 
within  States.  For  instance,  there  is  an 
overall  difference  of  11.2  percent  be¬ 
tween  the  region  with  the  lower  cost 
for  food  (South),  to  the  region  with 
the  highest  (Northeast).  However, 
within  the  Northeast  region,  there  is 
an  8.9  pervent  difference  in  food  costs, 
and  within  the  Southern  region,  a  17 
percent  difference.  The  same  var¬ 
iances  occur  when  selected  communi¬ 
ties  within  a  State  are  compared.  In 
the  final  analysis,  if  one  compares 
purely  the  difference  between  metro¬ 
politan  areas  and  nonmetropolitan 
areas  on  a  national  basis,  there  is  only 
a  6.3  percent  difference  in  food  costs. 
Therefore,  due  to  the  complexities  and 
inequities  in  using  an  adjustment  to 
account  for  variations  in  food  costs, 
the  Department  believes  such  a  factor 
should  not  be  used  in  the  formula. 

The  Program  and  Administative 
Funding  Panel  members  who  submit¬ 
ted  comments  stated  that  the  formula 
accurately  reflected  the  intentions  of 
the  Panel.  Two  other  comments  which 
were  made  suggested  allocating  and 
reallocating  funds  at  the  local  level 
based  on  budget  submissions  with 
amounts  adjusted  to  reflect  perform¬ 
ance.  These  commentors  also  objected 
to  the  use  of  infant  mortality  rate  as 
an  indicator  of  need.  In  response  to 
the  first  comment,  the  Department 
views  the  process  of  allocating  funds 
to  the  local  level  as  a  State  responsi¬ 
bility.  Regarding  the  second  comment, 
the  Department  believes  that  the  pur¬ 
pose  of  the  Program  is  to  reach  those 
persons  who  have  demonstrated  the 
greatest  need.  Thus,  the  Department 
feels  that  infant  mortality  rate  is  the 
best  indicator  of  relative  need.  Fur¬ 
ther,  to  ensure  that  Program  benefits 
reach  the  persons  with  the  greatest 
need,  the  Department  will  use  the 
1976  infant  mortality  rates  in  the  com¬ 
putation  of  the  program  funding  for¬ 
mula  (previously  1973  data  was  used). 
As  this  is  the  most  recent  data  availa¬ 


ble,  it  will  reflect  a  more  accurate  pic¬ 
ture  of  each  State  agency’s  need. 

Two  commentors  expressed  confu¬ 
sion  about  the  content  and  intent  of 
the  notice.  The  remainder  of  the  com¬ 
ments  were  made  by  single  individuals. 
Groups  of  similar  comments  are  as  fol¬ 
lows: 

( 1 )  It  was  suggested  that  the  Depart¬ 
ment  consider  States  separate  from 
territories  and  Indian  agencies.  Both 
the  Panel  members  and  the  Depart¬ 
ment  felt  .that  all  State  agencies 
should  be  considered  in  the  same 
manner.  Public  Law  95-627  reinforces 
this  concept  of  equal  treatment  in  its 
discussion  of  the  allocation  of  funds 
between  States  serving  Indians  and 
Indian  State  agencies  and  vice  versa. 
Therefore,  the  treatment  of  all  State 
agencies  will  continue  to  be  equal. 

(2)  One  commentor  believed  the  De¬ 
partment  should  reallocate  funds 
before  April  1,  1979.  The  Department 
believes  that  six  months  is  needed 
from  October  1.  1978  to  allow  State 
agencies  sufficient  time  to  expand 
their  operations  before  their  level  of 
unspent  funds  in  examined  for  reallo¬ 
cation.  As  a  result  of  the  late  passage 
of  legislation,  a  number  of  State  agen¬ 
cies  have  not  expanded  as  rapidly  as 
usual  in  October.  Consequently,  these 
State  agencies  will  probably  spend 
part  of  their  second  month  and  possi¬ 
bly  their  third  month  attempting  to 
strengthen  their  operations. 

(3)  It  was  recommended  that  the  De¬ 
partment  develop  a  formula  based  on 
the  relative  need  being  met  by  each 
State.  The  program  funding  formula 
was  designed  to  meet  the  need  of  each 
State  agency  based  on  children  under 
five  years  under  200  percent  of  the 
poverty  level,  and  reflects  an  adjust¬ 
ment  based  on  the  level  of  each  State 
agency’s  infant  mortality  rate.  The 
purpose  of  the  hold  harmless  level 
(fourth  quarter  annualized  plus  10 
percent)  was  to  allow  for  inflation  and 
some  limited  growth,  as  well  as.  guar¬ 
antee  that  no  one  would  be  terminated 
from  the  Program.  The  Department 
believes  that  the  formula  as  proposed 
responds  to  each  State’s  relative  need. 

(4)  Another  comment  proposed 
adapting  the  formula  to  compare  and 
to  consider  variations  within  States. 
However,  an  average  of  each  State 
agency’s  infant  mortality  rate  as  well 
as  the  total  number  of  children  under 
five  years  below  200  percent  of  the 
poverty  level  is  used  in  the  formula. 
Variations  within  each  State  wrere 
combined  to  determine  each  State 
agency’s  rate  and  this  average  was 
compared  to  the  national  total.  The 
Department  feels  that  variations  were 
given  sufficient  consideration  in  the 
base  of  the  funding  formula  and  that 
it  is  the  State  agency’s  responsibility 
to  allocate  funds  to  neediest  areas. 
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(5)  Comments  which  dealt  with  the 
use  of  alternative  factors  include: 

(a)  Give  more  weight  to  infants  from 
birth  to  one  year  than  to  children  one 
to  five  years  in  the  children  under  five 
years  figure: 

(b)  Use  a  composite  infant  mortality 
rate  computed  on  data  from  several 
recent  years; 

(c)  Give  special  consideration  to  chil¬ 
dren  under  five  years  under  100  per¬ 
cent  of  poverty  and  migrant  popula¬ 
tions,  and  place  more  emphasis  on 
infant  mortality;  and 

(d)  Identify  variables  and/or  consid¬ 
erations  independent  of  the  data  being 
used. 

These  commentors  suggested  the  use 
and/or  special  consideration  of  various 
health  and  economic  factors.  The  De¬ 
partment  agrees  that  some  other 
health  factors  may  also  be  appropriate 
for  use  in  the  WIC  Program.  However, 
the  use  of  such  data  is  restricted  as  it 
is  not  available  for  Indian  State  agen¬ 
cies.  The  Department  did  consider 
some  of  the  other  suggested  factors 
mentioned  in  the  comment  letters,  and 
the  Panel  discussed  these  factors  men¬ 
tioned  at  length,  specifically  the  fac¬ 
tors  listed  in  number  5(c)  above.  How¬ 
ever,  as  a  participant’s  income  eligibil¬ 
ity  cut-off  is  195  percent  of  the  Secre¬ 
tary’s  income  poverty  guidelines,  it 
was  believed  inconsistent  to  distribute 
funds  according  to  the  number  of  chil¬ 
dren  under  five  years  under  100  per¬ 
cent  of  poverty.  Migrant  populations 
were  also  addressed  but  data  available 
on  migrants  is  unreliable  and  not  suit¬ 
able  for  use  in  a  formula.  Finally,  if 
more  emphasis  wrere  given  to  infant 
mortality  rate,  the  result  of  the  funds 
distibution  would  be  disproportionate¬ 
ly  skewed  as  it  bears  no  relationship  to 
total  population. 

Commentors  suggested  alternatives 
to  using  as  a  base  the  amount  of  funds 
available  for  expenditure  in  the  fourth 
quarter  of  fiscal  year  1978.  One  sug¬ 
gestion  was  to  use  the  September 
operational  level.  However,  the  major 
drawback  to  using  the  September 
operational  level  is  that  September  re¬ 
ports  from  State  agencies  are  not  re¬ 
ceived  until  October  30th.  According 
to  P.L.  95-627,  the  distribution  of 
funds  must  be  made  by  the  Depart¬ 
ment  before  October  1.  Consequently, 
estimates  of  the  September  operation¬ 
al  level  would  have  to  be  used  and  ad¬ 
justments  would  have  to  be  made  as 
reports  are  received.  Thus,  the  alloca¬ 
tion  process  would  become  dependent 
on  changes,  e.g.,  preliminary  closeout 
reports,  and  final  closeout  reports,  and 
would  be  drawn  out  for  an  unreason¬ 
able  period  of  time.  The  final  result 
would  place  far  more  States  at  the 
hold  harmless  level  and  fewer  States 
receiving  funds  according  to  the  for¬ 
mula.  For  these  reasons,  the  Depart¬ 
ment  believes  that  use  of  the  FY  ’78 
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fourth  quarter  level  should  remain  the 
base  on  which  to  run  the  formula. 

In  addition,  three  other  comments 
were  received  which  related  more  to 
administrative  funding  than  the  pro¬ 
gram  funding.  As  another  notice,  as 
well  as  proposed  regulations,  will  ad¬ 
dress  this  issue,  these  comments  will 
not  be  discussed  at  this  time. 

In  conclusion,  the  Department  be¬ 
lieves  that  as  only  24  comments  were 
received,  and  there  was  little  conform¬ 
ity  in  those  comments,  the  majority  of 
State  and  local  agencies  and  interested 
groups  approve  of  the  formula  as  pro¬ 
posed.  Therefore,  it  is  the  Depart¬ 
ment’s  decision  that  the  funding  for¬ 
mula  will  remain  unchanged.  The  pro¬ 
gram  funding  formula  that  will  be 
used  is  as  follows: 

Number  of  each  State's  children  under  five, 
under  200  percent  poverty 
divided  by 

Sum  of  all  State  agencies’  children  under 
five,  under  200  percent  poverty 
times 

State's  infant  mortality  rate 
divided  by 

National  infant  mortality  rate 

2.  The  results  of  the  formula  are 
then  compared  to  each  State  agency’s 
fourth  quarter  annualized  level.  If  the 
fourth  quarter  annualized  level  is 
more  than  the  amount  allocated  under 
the  formula,  that  State  agency  is  held 
harmless  (or  guaranteed  at  least  that 
level  of  funding). 

3.  The  maximum  grant  is  computed 
for  each  State  agency  and  is  also  com¬ 
pared  to  the  State  agency’s  fourth 
quarter  annualized  level.  If  the  fourth 
quarter  annualized  level  is  higher 
than  the  maximum  grant,  the  State 
agency  receives  the  maximum  grant. 

4.  All  State  agencies  then  receive  a 
10  percent  increase  over  their  fourth 
quarter  annualized  level  (except  those 
State  agencies  which  are  at  maximum 
grant)  and  a  total  is  computed. 

5.  The  total  from  number  4  is  sub¬ 
tracted  from  the  funds  available  and 
the  formula  is  run  again  on  the  differ¬ 
ence  for  only  those  State  agencies 
which  were  not  held  harmless  or  at 
maximum  grant. 

6.  The  amount  allocated  by  the  10 
percent  increase  and  the  amount  re¬ 
ceived  through  the  second  run  of  the 
formula  is  added  together  to  arrive  at 
the  grant  for  the  State  agencies  that 
participated  in  the  second  formula 
run. 

7.  At  this  point  an  analysis  is  made 
to  determine  if  any  State  agency 
which  has  a  fourth  quarter  annualized 
level  of  over  $5  million  has  an  increase 
of  over  50  percent.  For  these  State 
agencies,  the  amount  in  excess  is  re¬ 
captured,  totaled  and  distributed 
through  a  third  run  of  the  formula  to 
the  other  State  agencies  that  partici¬ 
pated  in  the  second  formula  run. 


Signed  at  Washington,  D.C.,  on  De¬ 
cember  26,  1978. 

Carol  Tucker  Foreman, 
Assistant  Secretary  for  Food 
and  Consumer  Services. 
(FR  Doc.  78-36226  Filed  12-29-78;  8:45  ami 


[6320-01 -M] 

CIVIL  AERONAUTICS  BOARD 

INVESTIGATION  OF  UNFAIR  METHODS  OF 

COMPETITION  IN  ESTABLISHING  AND  MAIN¬ 
TAINING  FARES  AND  SERVICES 

[Docket  No.  34318;  Order  78-12-1721 

Order  Instituting  Informal  Nonpublic 
Investigation 

Issued  under  Delegated  Authority 
December  26,  1978. 

The  Bureau  of  Consumer  Protection 
has  received  information  that  various 
air  carriers  may  have  engaged  in 
unfair  or  anti-competitive  business 
practices  by  agreeing  among  them¬ 
selves  to  fix  and  maintain  the  level  of 
their  fares,  rates  and  charges.  Air  car¬ 
riers  who  compete  in  certain  markets 
may  have  combined  to  lessen  or  elimi¬ 
nate  competition  in  those  markets  by 
agreeing  to  establish  common  tariff 
provisions  without  Board  approval;  by 
cooperating  to  set,  maintain,  or  alter 
their  fares;  and  by  agreeing  to  reduce 
or  limit  the  services  provided  in  those 
markets. 

Price-fixing  and  similar  anti-compet¬ 
itive  practices  cut  to  the  heart  of  the 
regulatory  scheme  envisioned  by  Con¬ 
gress  when  it  amended  the  Federal 
Aviation  Act  of  1958  (“the  Act”)  by 
passing  the  Airline  Deregulation  Act 
of  1978.  Under  the  revised  statute,  it  is 
essential  that  competition  in  air  trans¬ 
portation  markets  be  real  and  vigor¬ 
ous.  This  investigation,  therefore,  is 
intended  to  determine  whether  certain 
air  carriers  may  have  acted  to  reduce 
or  eliminate  competition  by  agreeing 
to  set,  maintain  or  limit  the  fares  and 
services  which  they  provide  in  certain 
markets.  If  air  carriers,  or  persons 
acting  on  their  behalf  or  in  concert 
with  them,  have  attempted  in  any  way 
to  limit  price  and  service  competition, 
they  may  have  committed  unfair  prac¬ 
tices  or  unfair  methods  of  competition 
within  the  meaning  of  Section  411  of 
the  Act.  Such  conduct  might  also  in¬ 
volve  attempts  to  monopolize  or  con¬ 
spiracies  in  restraint  of  trade  which 
violate  the  antitrust  laws. 

We  will  conduct  an  informal  non¬ 
public  investigation  in  accordance 
with  Part  305  of  the  Board's  Procedur¬ 
al  Regulations  to  determine  whether 
formal  investigtion  should  be  institut¬ 
ed  with  respect  to  such  conduct.  This 
action  is  taken  under  the  authority  of 
sections  202,  204,  411,  415,  1001,  1002, 
1004,  and  1007  of  the  Act  and  the  au¬ 
thority  delegated  to  the  Director  of 
the  Bureau  of  Consumer  Protection  by 


section  385.22  of  the  Board's  Organiza¬ 
tional  Regulations. 

Petitions  for  review  of  this  order 
may  be  filed  by  any  person  who  dis¬ 
closes  a  substantial  interest  which 
would  be  adversely  affected  within  the 
meaning  of  section  385.50  of  the  Regu¬ 
lations  by  this  staff  action.  Such  peti¬ 
tions  must  meet  the  requirements  of 
section  385.51  of  the  Regulations  and 
be  filed  within  ten  (10)  days  of  service 
of  this  order  or  within  ten  (10)  days  of 
receipt  of  any  subpena  issued  under 
section  305.7(a)  of  the  Regulations, 
whichever  shall  be  earlier. 

Because  these  issues  are  so  impor¬ 
tant  to  the  Board's  regulatory  require¬ 
ments  and  the  public’s  confidence  in 
the  integrity  of  its  air  transportation 
system,  immediate  action  is  required. 
The  institution  of  this  investigation  is 
consistent  with  Board  precedent  and 
policy.  Accordingly,  petitions  for 
review  shall  not  of  themselves  stay  the 
effectiveness  of  this  order,  the  conduct 
of  the  investigations  it  creates,  or  the 
validity  or  effectiveness  of  any  sub¬ 
pena  issued  under  it. 

Accordingly, 

1.  We  initiate  an  informal  nonpublic 
investigation,  pursuant  to  Part  305  of 
the  Board’s  Procedural  Regulations 
for  the  purpose  of  providing  the  Direc¬ 
tor,  Bureau  of  Consumer  Protection, 
with  information  to  determine: 

a.  Whether  air  carriers  or  persons 
acting  on  their  behalf  or  in  concert 
with  them  may  have  engaged  in  unfair 
business  practices  or  unfair  methods 
of  competition  within  the  meaning  of 
section  411  of  the  Act,  or  may  have 
violated  other  provisions  of  Title  IV  of 
the  Act,  or  regulations  or  Board 
Orders  issued  thereunder,  with  respect 
to  attempts  to  limit  or  eliminate  com¬ 
petition,  to  monopolize,  or  to  restrain 
trade  in  certain  air  transportation 
markets; 

b.  Whether,  on  the  basis  of  the  in¬ 
formation  secured,  the  Board  should 
take  any  remedial  action. 

2.  Mary  E.  Downs,  Robert  C.  Seldon, 
and  Robert  D.  Young,  staff  attorneys 
for  the  Bureau  of  Consumer  Protec¬ 
tion  are  hereby  designated  as  Investi¬ 
gation  Attorneys  for  the  purposes  of 
conducting  this  investigation. 

3.  This  Order  shall  be  stayed  only  by 
the  express  direction  of  the  Board. 

4.  This  Order  shall  be  published  in 
the  Federal  Register  as  provided  in 
Section  305.10  of  the  Board’s  Proce¬ 
dural  Regulations. 

Reuben  B.  Robertson, 

Director,  Bureau  of 
Consumer  Protection. 

Phyllis  T.  Kaylor, 
Secretary. 

[FR  Doc.  78-36457  Filed  12-29-78;  8:45  am] 
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[6320-01 -M] 

[Order  No.  78-12-176;  Docket  Nos.  33294, 
33360] 

LLOYD  AEREO  BOLIVIANO,  S.A. 

Statement  of  Tentative  Findings  and 
Conclusions  and  Order  To  Show  Cause 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  27th  day  of  December,  1978. 

Background 

Lloyd  Aereo  Boliviano,  S.A.  (LAB)  is 
the  holder  of  a  foreign  air  carrier 
permit  authorizing  foreign  air  trans¬ 
portation  of  persons,  property  and 
mail.1  In  addition,  LAB  is  authorized 
to  perform  charter  trips  in  foreign  air 
transportation  pursuant  to  Part  212  of 
the  Board’s  Economic  Regulations. 

On  September  7,  1978  LAB  filed  an 
application  for  amendment  of  its 
permit  to  include  Cali,  Colombia,  and 
Manaus,  Brazil,  as  intermediate  points 
on  its  route. 

On  August  25,  1978  LAB  filed  an  ap¬ 
plication  for  a  second  foreign  air  carri¬ 
er  permit  authorizing  (a)  foreign  air 
transportation  of  property  only  be¬ 
tween  a  point  or  points  in  Bolivia;  the 
intermediate  points  Guayaquil,  Ecua¬ 
dor;  Cali  and  Bogota,  Colombia; 
Manaus,  Brazil;  Caracas,  Venezuela; 
Panama  City,  Panama,  and  the  termi¬ 
nal  point  Houston,  Texas;  and  (b)  the 
performance  of  charter  trips  in  for¬ 
eign  air  transportation  pursuant  to 
Part  212  of  the  Board’s  Economic  Reg¬ 
ulations.  On  September  11,  1978  the 
carrier  amended  its  application  to  re¬ 
quest  authority  to  engage  in  non- 
scheduled  foreign  air  transportation  of 
property  on  the  route  described  above. 

In  both  applications  LAB  also  seeks 
a  waiver  from  the  requirements  of 
Part  312  of  the  Board’s  Economic  Reg¬ 
ulations  concerning  environmental 
statements  (14  CFR  312)  because  the 
requested  route  authority  will  not 
result  in  any  significant  increase  in  its 
total  civil  aviation  operations.2 

Ownership  and  Control 

LAB  is  a  Bolivian  company  incorpo- 


'See  Order  71-12-41  approved  by  the 
President  December  7,  1971.  The  permit  au¬ 
thorizes  LAB  to  operate  over  the  following 
route:  Between  a  point  or  points  in  Bolivia; 
the  intermediate  points  Lima.  Peru;  Guaya¬ 
quil,  and  Quito,  Ecuador;  Bogota,  Colombia; 
Caracas,  Venezuela;  Panama  City,  Panama, 
and  the  terminal  point  Miami,  Florida. 

2  Considering  the  limited  impact  of  the  op¬ 
erations  to  be  conducted,  we  will  grant  the 
requested  waivers.  The  applicant  states  that 
operations  at  Miami  would  increase  from 
four  to  six  weekly  flights;  operations  at 
Houston  would  not  exceed  an  average  of  one 
flight  weekly;  and  that  less  than  10  million 
gallons  of  fuel  would  be  consumed. 


rated  September  15,  1925  under  the 
laws  of  the  Republic  of  Bolivia.  Of  the 
two  million  shares  of  capital  stock  au¬ 
thorized  and  issued,  99.97  percent  are 
held  by  the  Republic  of  Bolivia  and 
the  remaining  .03  percent  are  held  by 
citizens  of  Bolivia.  We  tentatively  con¬ 
clude  that  ownership  and  control  of 
the  applicant  are  vested  in  the  Repub¬ 
lic  of  Bolivia. 


Financial  and  Operational  Fitness 

In  granting  a  permit  to  LAB  in  1971 
the  Board  found  that  the  carrier  met 
the  operational  and  financial  fitness 
standards  of  the  Federal  Aviation  Act 
and  that  its  services  were  in  the  public 
interest.  The  present  applications  con¬ 
tinue  to  support  these  findings.  The 
carrier  plans  to  serve  both  Manaus 
and  Cali  twice  a  week  on  its  flights  to 
Miami,  and  to  operate  nonscheduled 
property  only  service  between  Hous¬ 
ton  and  Bolivia  via  intermediate 
points  with  B-707/323  CF  aircraft  on 
an  average  of  one  flight  per  week. 

Public  Interest 

In  support  of  its  applications  LAB 
states  that  service  to  Manaus  and  Cali 
is  provided  for  in  the  United  States- 
Bolivia  Air  Transport  Services  Agree¬ 
ment,  as  amended;  that  LAB  has  been 
appropriately  designated  by  the  Gov¬ 
ernment  of  Bolivia; 3  that  the  proposed 
all-cargo  service  between  Houston, 
Texas,  and  Bolivia  would  satisfy  the 
needs  of  shippers  more  efficiently  and 
effectively;  and  that  an  opportunity 
for  reciprocity  exists  for  U.S.  air  carri¬ 
ers  seeking  to  perform  similar  oper¬ 
ations  to  Bolivia. 

No  answers  to  either  of  LAB’s  appli¬ 
cations  have  been  received. 

In  view  of  the  foregoing  and  all  the 
facts  of  record,  we  tentatively  find  and 
conclude  that; 

1.  It  is  in  the  public  interest  to 
amend  the  foreign  air  carrier  permit 
held  by  the  Lloyd  Aereo  Boliviano, 
S.A.  so  as  to  authorize  it  to  engage  in 
foreign  air  transportation  of  persons, 
property,  and  mail  between  a  point  or 
points  in  Bolivia;  the  intermediate 
points  Lima,  Peru;  Guayaquil  and 
Quito,  Ecuador;  Bogota  and  Cali,  Co¬ 
lombia;  Manaus,  Brazil;  Caracas,  Ven¬ 
ezuela;  and  Panama  City,  Panama;  and 
the  terminal  point  Miami,  Florida  and 
to  issue  Lloyd  Aereo  Boliviano,  S.A.  a 
new  foreign  air  carrier  permit  autho¬ 
rizing  it  (a)  to  engage  in  foreign  air- 
transportation  of  property  between  a 
point  or  points  in  Bolivia  and  Houston, 
Texas,  via  specified  intermediate 
points,  and  (b)  to  perform  charter 


3  The  Agreement  includes  the  following 
route  for  Bolivia:  “From  Bolivia  to  Miami 
via  intermediate  points  in  South  America 
and  Panama.” 


trips  pursuant  to  Part  212  of  the 
Board’s  Economic  Regulations,  for  a 
period  of  five  years,  in  the  specimen 
forms  attached; 

2.  The  public  interest  requires  that 
the  exercise  of  the  privileges  granted 
by  these  permits  shall  be  subject  to 
the  terms,  conditions,  and  limitations 
contained  in  the  specimen  permits  and 
attached  to  this  order  and  to  such 
other  reasonable  terms,  conditions, 
and  limitations  required  by  the  public 
interest  as  may  be  prescribed  by  the 
Board; 

S.  Lloyd  Aereo  Boliviano,  S.A.  is  fit, 
willing,  and  able  properly  to  perform 
the  transportation  described  in  the 
specimen  permits  attached  to  this 
order,  and  to  conform  to  the  provi¬ 
sions  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  and  the  rules,  regu¬ 
lations,  and  requirements  of  the 
Board; 

4.  An  oral  evidentiary  hearing  is  not 
required  in  the  public  interest; 4 

5.  The  issuance  of  the  proposed  for¬ 
eign  air  carrier  permits  to  Lloyd  Aereo 
Boliviano,  S.A.  will  not  constitute  a 
“major  Federal  action  significantly  af¬ 
fecting  the  quality  of  the  human  envi¬ 
ronment”  within  the  meaning  of  sec¬ 
tion  102(2X0  of  the  National  Envi¬ 
ronmental  Policy  Act  of  1969  and  will 
not  constitute  a  “major  regulatory 
action”  under  the  Energy  Policy  and 
Conservation  Act  of  1975,  as  defined  in 
section  313.4(a)  of  the  Board’s  Regula¬ 
tions;  and 

6.  Except  to  the  extent  granted  the 
applications  of  Lloyd  Aereo  Boliviano, 
S.A.  in  Dockets  33294  and  33360 
should  be  denied. 

Accordingly, 

1.  We  direct  interested  persons  to 
show  cause  why  the  Board  should  not 
(1)  make  final  its  tentative  findings 
and  conclusions,  and  (2)  subject  to  the 
disapproval  of  the  President,  issue  for¬ 
eign  air  carrier  permits  to  Lloyd  Aereo 
Boliviano,  S.A.  in  the  specimen  forms 
attached; 

2.  Any  interested  person  having  ob¬ 
jection  to  the  issuance  of  an  order 
making  final  the  Board’s  tentative 
findings  and  conclusions  and  issuing 
the  proposed  foreign  air  carrier  per¬ 
mits  shall  file  with  the  Board  and 
serve  on  the  persons  named  in  para¬ 
graph  5,  no  later  than  January  15, 
1979,  a  statement  of  objections  speci¬ 
fying  the  part  or  parts  objected  to, 
and  include  a  summary  of  testimony, 
statistical  data,  and  concrete  evidence 
to  be  relied  upon  in  support  of  the  ob¬ 
jections.  If  an  oral  hearing  is  request¬ 
ed.  the  objector  should  state  in  detail 
why  such  a  hearing  is  considered  nec-  j 
essary  and  what  relevant  and  material 


‘Any  interested  persons  having  objections 
to  the  issuance  of  an  order  making  final  the  j 
Board’s  tentative  findings  and  conclusions 
and  issuing  the  attached  permits,  shall  be 
allowed  15  days  from  the  date  of  service  of  , 
this  order  to  respond. 
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facts  would  be  expected  to  be  estab¬ 
lished  through  such  hearing  which 
cannot  be  established  in  written  plead¬ 
ings; 

3.  If  timely  and  properly  supported 
objections  are  filed,  we  shall  give  con¬ 
sideration  to  the  matters  and  issues 
raised  by  the  objections  before  we  take 
further  action;  Provided,  that  we  may 
proceed  to  enter  an  order  in  accord¬ 
ance  with  our  tentative  findings  and 
conclusions  set  forth  in  the  order  if  we 
determine  that  there  are  no  factual 
issues  present  that  warrant  the  hold¬ 
ing  of  an  oral  hearing; 5 

4.  In  the  event  no  objections  are 
filed,  all  further  procedural  steps  will 
be  deemed  to  have  been  waived  and 
the  Secretary  shall  enter  an  order 
which  (1)  shall  make  final  our  tenta¬ 
tive  findings  and  conclusions  set  forth 
in  this  order,  and  (2)  subject  to  the 
disapproval  of  the  President  pursuant 
to  section  801(a)  of  the  Act,  shall  issue 
two  foreign  air  carrier  permits  to  the 
applicant  in  the  specimen  forms  at¬ 
tached;  and 

5.  We  shall  serve  a  copy  of  this  order 
upon  Lloyd  Aereo  Boliviano,  S.A.,  the 
Ambassador  of  Bolivia  in  Washington, 
D.C.,  Braniff  International,  and  the 
Departments  of  State  and  Transporta¬ 
tion. 

We  shall  publish  this  order  in  the 
Federal  Register  and  transmit  a  copy 
to  the  President  of  the  United  States. 

By  the  Civil  Aeronautics  Board/ 

Phyllis  T.  Kaylor, 

Secretary. 

Specimen  Permit— I 

UNITED  STATES  OF  AMERICA.  CIVIL  AERONAUTICS 
BOARD.  WASHINGTON,  D.C. 

Permit  to  Foreign  Air  Carrier  (.as  Amended ) 

LLOYD  AEREO  BOLIVIANO,  S.A.  is  au¬ 
thorized,  subject  to  the  provisions  set  forth, 
the  provisions  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  and  the  orders,  rules, 
and  regulations  of  the  Board,  to  engage  in 
foreign  air  transportation  of  persons,  prop¬ 
erty,  and  mail,  as  follows: 

Between  a  point  or  points  in  Bolivia;  the 
intermediate  points  Lima,  Peru;  Guayaquil 
and  Quito,  Ecuador;  Bogota  and  Cali,  Co¬ 
lombia;  Manaus,  Brazil;  Caracas,  Venezuela; 
and  Panama  City,  Panama;  and  the  termi¬ 
nal  point  Miami,  Florida. 

The  holder  shall  be  authorized  to  engage 
in  charter  trips  in  foreign  air  transporta¬ 
tion.  subject  to  the  terms,  conditions,  and 
limitations  prescribed  by  Part  212  of  the 
Board's  Economic  Regulations. 

The  holder  shall  conform  to  the  airwor¬ 
thiness  and  airman  competency  require¬ 
ments  prescribed  by  the  Government  of  Bo¬ 
livia  for  Bolivian  international  air  service. 

The  holder  shall  not  operate  any  aircraft 
under  the  authority  granted  by  this  permit, 
unless  the  holder  complies  with  the  oper¬ 
ational  safety  requirements  at  least  equiva¬ 
lent  to  Annex  6  of  the*Chicago  Convention. 


'Since  provision  is  made  for  filing  of  ob¬ 
jections  to  this  order,  petitions  for  reconsid¬ 
eration  will  not  be  entertained. 

'All  members  concurred. 


This  permit  shall  be  subject  to  all  applica¬ 
ble  provisions  of  any  treaty,  convention,  or 
agreement  affecting  international  air  trans¬ 
portation  now  in  effect,  or  that  may  become 
effective  during  the  period  this  permit  re¬ 
mains  in  effect,  to  which  the  United  States 
and  Bolivia  shall  be  parties. 

The  holder  shall  keep  on  deposit  with  the 
Board  a  signed  counterpart  of  CAB  Agree¬ 
ment  18900,  an  agreement  relating  to  liabili¬ 
ty  limitations  of  the  Warsaw  Convention 
and  the  Hague  Protocol  approved  by  Board 
Order  E-23680,  May  13,  1966,  and  a  signed 
counterpart  of  any  amendment  or  amend¬ 
ment  or  amendments  to  such  agreement 
U'hich  may  be  approved  by  the  Board  and  to 
which  the  holder  becomes  a  party. 

The  holder  (1)  shall  not  provide  foreign 
air  transportation  under  this  permit  unless 
there  is  in  effect  third-party  liability  insur¬ 
ance  in  the  amount  of  $1,000,000  or  more  to 
meet  potential  liability  claims  which  may 
arise  in  connection  with  its  operations 
under  this  permit,  and  unless  there  is  on  file 
with  the  Docket  Section  of  the  Board  a 
statement  showing  the  name  and  address  cf 
the  insurance  carrier  and  the  amounts  and 
liability  limits  of  the  third-party  liability  in¬ 
surance  provided,  and  (2)  shall  not  provide 
foreign  air  transportation  of  persons  unless 
there  is  in  effect  liability  insurance  suffi¬ 
cient  to  cover  the  obligations  assumed  in 
CAB  Agreement  18900,  and  unless  there  is 
on  file  with  the  Docket  Section  of  the  Board 
a  statement  showing  the  name  and  address 
of  the  insurance  carrier  and  the  amounts 
and  liability  limits  of  the  passenger  liability 
insurance  provided.  Upon  request,  the 
Board  may  authorize  the  holder  to  supply 
the  name  and  address  of  an  insurance  syndi¬ 
cate  in  lieu  of  the  name  and  address  of  the 
member  insurers. 

The  initial  tariff  filed  by  the  holder  shall 
not  set  forth  rates,  fares,  and  charges  lower 
than  those  that  may  be  in  effect  for  any 
U.S.  air  carrier  in  the  same  foreign  air 
transportation;  However,  this  limitation 
shall  not  apply  to  a  tariff  filed  after  the  ini¬ 
tial  tariff  regardless  of  whether  this  subse¬ 
quent  tariff  is  effective  before  or  after  the 
introduction  of  the  authorized  service. 

By  accepting  this  permit,  the  holder 
waives  any  right  it  may  possess  to  assert 
any  defense  of  sovereign  immunity  from 
suit  in  any  action  or  proceeding  instituted 
against  the  holder  in  any  court  or  other  tri¬ 
bunal  in  the  United  States  (or  its  territories 
or  possessions)  based  upon  any  claim  arising 
out  of  operations  by  the  holder  under  this 
permit. 

The  exercise  of  the  privileges  granted  by 
this  permit  shall  be  subject  to  such  other 
reasonable  terms,  conditions,  and  limita¬ 
tions  required  by  the  public  interest  as  may 
from  time  to  time  be  prescribed  by  the 
Board. 

This  permit  shall  be  effective  on - 

.  Unless  otherwise  terminated  at  an  earlier 
date  pursuant  to  the  terms  of  any  applica¬ 
ble  treaty,  convention,  or  agreement,  this 
permit  shall  terminate  (I)  upon  the  effec¬ 
tive  date  of  any  treaty,  convention,  or  agree¬ 
ment  or  amendment,  which  shall  have  the 
effect  of  eliminating  the  route  or  routes  au¬ 
thorized  by  this  permit  from  the  routes 
which  may  be  operated  by  airlines  designat¬ 
ed  by  the  Government  of  Bolivia  (or  in  the 
event  of  the  elimination  of  any  part  of  the 
authorized  route,  the  authority  granted 
shall  terminate  to  the  extent  of  such  elimi¬ 
nation);  or  (2)  upon  the  effective  date  of 
any  permit  granted  by  the  Board  to  any 


other  carrier  designated  by  the  Government 
of  Bolivia  in  lieu  of  the  holder,  or  (3)  upon 
the  termination  or  expiration  of  the  Air 
Services  Agreement  between  the  Govern¬ 
ment  of  the  United  States  of  America  and 
the  Government  of  Bolivia,  signed  Septem¬ 
ber  29,  1948,  effective  November  4,  1948,  as 
amended: 

However,  clause  (3)  of  this  paragraph 
shall  not  apply  if,  prior  to  the  occurrence  of 
the  event  specified  in  clause  (3),  the  oper¬ 
ation  of  the  foreign  air  transportation  au¬ 
thorized  become  the  subject  of  any  treaty, 
convention  or  agreement  to  which  the 
United  States  of  America  and  Bolivia  are  or 
shall  become  parties. 

The  Civil  Aeronautic  Board,  through  its 
Secretary,  has  executed  this  permit  and  af¬ 
fixed  its  seal  on 

Secretary. 

Specimen  Permit— II 

UNITED  STATES  OF  AMERICA,  CIVIL  AERONAUTICS 
BOARD,  WASHINGTON,  D.C. 

Permit  to  Foreign  Air  Carrier 

LLOYD  AEREO  BOLIVIANO,  S.A.  is  au¬ 
thorized,  subject  to  the  provisions  set  forth, 
the  provisions  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  and  the  orders,  rules, 
and  regulations  of  the  Board,  to  engage  in 
foreign  air  transportation  of  property  as  fol¬ 
lows: 

Between  a  point  or  points  in  Bolivia;  the 
intermediate  points  Guayaquil,  Ecuador: 
Cali  and  Bogota.  Colombia;  Manaus,  Brazil; 
Caracas,  Veneuzela;  Panama  City,  Panama, 
and  the  terminal  point  Houston,  Texas. 

The  authority  granted  above  shall  be  sub¬ 
ject  to  the  condition  that  the  holder  shall 
not  engage  in  scheduled  foreign  air  trans¬ 
portation  under  the  terms  of  this  permit. 

The  holder  shall  be  authorized  to  engage 
in  charter  trips  in  foreign  air  transporta¬ 
tion,  subject  to  the  terms,  conditions,  and 
limitations  prescribed  in  Part  212  of  the 
Board’s  Economic  Regulations. 

The  holder  shall  conform  to  the  airwor¬ 
thiness  and  airman  competency  require¬ 
ments  prescribed  by  the  Government  of  Bo¬ 
livia  for  Bolivian  national  air  service. 

The  holder  shall  not  operate  any  aircraft 
under  the  authority  granted  by  this  permit, 
unless  the  holder  complies  with  the  oper¬ 
ational  safety  requirements  at  least  equiva¬ 
lent  to  Annex  6  of  the  Chicago  Convention. 

This  permit  shall  be  subject  to  all  applica¬ 
ble  provisions  of  any  treaty,  convention,  or 
agreement  affecting  international  air  trans¬ 
portation  now  in  effect,  or  that  may  become 
effective  during  the  period  this  permit  re¬ 
mains  in  effect,  to  which  the  United  States 
and  Bolivia  shall  be  parties. 

This  permit  shall  be  subject  to  the  condi¬ 
tion  that  in  the  event  any  practice  develops 
which  the  Board  regards  as  inimical  to  fair 
competition,  the  holder  and  the  Board  will 
consult,  and  will  use  their  best  efforts  to 
agree  upon  modifications  satisfactory  to  the 
Board  and  the  holder. 

The  holder  shall  keep  on  deposit  with  the 
Board  a  signed  counterpart  of  CAB  Agree¬ 
ment  18900,  an  agreement  relating  to  liabili¬ 
ty  limitations  of  the  Warsaw  Convention 
and  the  Hague  Protocol  approved  by  Board 
Order  E-23680,  May  13.  1966,  and  a  signed 
counterpart  of  any  amendment  or  amend¬ 
ments  to  such  agreement  which  may  be  ap¬ 
proved  by  the  Board  and  to  which  the 
holder  becomes  a  party. 
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The  holder  shall  not  provide  foreign  air 
transportation  under  this  permit  unless  (1) 
there  is  in  effect  third-party  liability  insur¬ 
ance  in  the  amount  of  $1,000,000  or  more  to 
meet  potential  liability  claims  which  may 
arise  in  connection  with  its  operations 
under  this  permit,  and  (2)  there  is  in  effect 
minimum  liability  insurance  coverage  for 
bodily  injury  to  or  death  of  cargo  handlers 
in  the  amount  of  $75,000  per  cargo  handler, 
and  (3)  there  is  on  file  with  the  Docket  Sec¬ 
tion  of  the  Board  a  statement  showing  the 
name  and  address  of  the  insurance  carrier 
and  the  amount  and  liability  limits  of  the 
insurance  provided  under  (1)  and  (2)  above. 
Upon  request,  the  Board  may  authorize  the 
holder  to  supply  the  name  and  address  of 
an  insurance  syndicate  in  lieu  of  the  names 
and  addresses  of  the  member  insurers. 

The  initial  tariff  filed  by  the  holder  shall 
not  set  forth  rates,  fares,  and  charges  lower 
than  those  that  may  be  in  effect  for  any 
U.S.  air  carrier  in  the  same  foreign  air 
transportation:  However ,  this  limitation 
shall  not  apply  to  a  tariff  filed  after  the  ini¬ 
tial  tariff  regardless  of  whether  this  subse¬ 
quent  tariff  is  effective  before  or  after  the 
introduction  of  the  authorized  service. 

By  accepting  this  permit,  the  holder 
waives  any  right  it  may  possess  to  assert 
any  defense  of  sovereign  immunity  from 
suit  in  any  action  or  proceeding  instituted 
against  the  holder  in  any  court  or  other  tri¬ 
bunal  in  the  United  States  (or  its  territories 
or  possessions)  based  upon  any  claim  arising 
out  of  operations  by  the  holder  under  this 
permit. 

The  exercise  of  the  privileges  granted  by 
this  permit  shall  be  subject  to  such  other 
reasonable  terms,  conditions,  and  limita¬ 
tions  required  by  the  public  interest  as  may 
from  time  to  time  be  prescribed  by  the 
Board. 

This  permit  shall  be  effective  on - 

,  and  shall  terminate  five  years  thereafter; 
Provided,  that  if  during  the  period  this 
permit  shall  be  effective,  the  operation  of 
the  foreign  air  transportation  authorized 
here  becomes  the  subject  of  any  treaty,  con¬ 
vention,  or  agreement  to  which  the  United 
States  and  Bolivia  are  or  shall  become  par¬ 
ties.  then  this  permit  is  continued  in  effect 
during  the  period  provided  in  such  treaty, 
convention  or  agreement. 

The  Civil  Aeronautics  Board,  through  its 
Secretary,  has  executed  this  permit  and  af¬ 
fixed  its  seal  on - . 

Secretary. 

(PR  Doc.  78  36462  Filed  12-29  78;  8:45  am] 


1 6320  01  -M] 

(Order  No.  78-12-174:  Docket  Nos.  33209. 

31217, 33838] 

NATIONAL  AIRLINES,  INC.,  ETC. 

Order  to  Show  Cause 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  26th  day  of  December,  1978. 
Application  of  National  Airlines,  Inc. 
to  amend  its  certificate  of  public  con¬ 
venience  and  necessity  for  Route  168. 
Application  of  Trans  International 
Airlines,  Inc.  for  a  certificate  of  public 
convenience  and  necessity.  Application 
of  Trans  International  Airlines,  Inc. 
for  an  exemption  pursuant  to 


416(b)(1)  of  the  Federal  Aviation  Act, 
as  amended  (U.S.-Europe-Israel). 

On  August  16,  1978,  National  Air¬ 
lines,  Inc.  filed  an  application  to  have 
its  current  transatlantic  authority 
(Route  168)  expanded  to  include 
Zurich,  Switzerland  and  Tel  Aviv, 
Israel. 1 

National’s  application  was  accompa¬ 
nied  by  a  petition  that  the  proposed 
amendment  be  handled  by  show  cause 
procedures.  In  support  of  its  request. 
National  states  that  the  factual  situa¬ 
tion  mefcts  the  criteria  established  in 
Order  78-4-68  ( Piedmont  Aviation, 
Inc.,  Order  to  Show  Cause)  for  process¬ 
ing  of  401  applications  by  non-oral 
hearing  procedures;  that  at  present 
there  are  no  U.S.-flag  services  to 
Zurich;  that  the  proposed  service 
would  represent  the  first  direct  serv¬ 
ices  between  the  southern  part  of  the 
United  States  via  the  Miami  gateway 
to  Tel  Aviv  and  the  Holy  Land;  that 
the  extension  of  National’s  transatlan¬ 
tic  services  to  Zurich  and  Tel  Aviv  will 
be  substantially  beneficial  to  the  trav¬ 
elling  public;  and  that  it  is  carrying 
through  the  transatlantic  plans  it 
originally  outlined  in  the  transatlantic 
Route  Proceeding,  Docket  25908. 

National  notes  that  the  United 
States  and  Israel  have  recently  signed 
a  new  liberal  bilateral  air  transport 
Protocol  which,  among  other  things, 
affirms  the  United  States’  freedom  to 
make  multiple  designations  of  U.S. 
flag  carriers  to  serve  Israel.2  It  urges 
that  the  United  States  make  immedi-' 
ate  use  of  the  bargained-for  rights. 

National  also  claims  that  there  is  a 
serious  need  to  remedy  the  great  im¬ 
balance  in  the  exercise  of  traffic  rights 
between  the  United  States  and  Swit- 

1  National  requests  that  Route  168  be 
amended  to  read  as  follows;  “Between  the 
coterminal  points  New  Orleans,  La..  Tampa 
and  Miami,  Fla.,  the  intermediate  points 
London,  England,  Amsterdam,  the  Nether¬ 
lands,  Frankfurt,  Germany,  Paris,  France, 
and  Zurich,  Switzerland;  and  the  terminal 
point  Tel  Aviv,  Israel."  The  only  new  points 
are  Zurich  and  Tel  Aviv. 

‘The  protocol  contains:  (1)  for  Israel  four 
new  U.S.  points  of  its  choice  (two  immedi¬ 
ately  and  two  more  on  August  1,  1979), 
three  new  intermediate  points,  and  blind 
sector  beyond  rights  to  Asia  and  South 
American  and  from  one  U.S.  to  Israel  with 
free  choice  of  intermediate  and  beyond 
points;  and  for  both  parties  (3)  multiple  des¬ 
ignation  for  scheduled  and  charter  services; 
(4)  a  mutual  suspension  tariff  article  effec¬ 
tive  on  August  1,  1979,  which  requires  both 
countries  to  agree  before  a  rate  or  fare  may 
be  suspended,  and  which  permits  third 
country  carriers  to  match  rates:  (5)  provi¬ 
sions  for  the  operation  of  charters  in  ac¬ 
cordance  with  charter  worthiness  rules  of 
the  country  of  traffic  origin;  (6)  fair  compe¬ 
tition  provisions  which  denies  either  party 
the  right  to  limit  volume,  frequency  or  air¬ 
craft  type;  and  (7)  new  provisions  for  en¬ 
forcement,  aviation  security,  and  commer¬ 
cial  operations  of  the  carriers.  The  protocol 
was  formally  signed  on  August  16,  1978. 


zerland/Israel  and  the  concomitant 
imbalance  in  traffi<  carried  by  the  air 
carriers  of  those  co  mtries.  At  present. 
National  states  that  Israel’s  state- 
owned  airline  carries  almost  90  per¬ 
cent  of  the  total  U.S.-Israel  traffic,  76 
percent  of  which  is  U.S.  citizens.  Most 
of  this  traffic  moves  through  the  New 
York  gateway. 

National’s  initial  schedule  pattern 
calls  for  three  flights  weekly  between 
Miami  and  Tel  Aviv.  Intermediate 
stops  will  be  made  in  Amsterdam, 
Paris,  and  Zurich.  The  extension 
beyond  Paris  and  Amsterdam  will  be 
provided  by  B-727  type  aircraft  which 
will  directly  connect  on  a  change-of- 
gauge  basis  with  national  s  existing 
pattern  of  wide-bodied  DC-10  transat¬ 
lantic  services.  No  new  transatlantic 
operations  will  be  required. 

National  states  that  it  is  anxious  to 
commence  these  operations  as  soon  as 
possible.  It  forecasts  that  the  new 
service  will  benefit  some  15,794  U.S.- 
Israel  passengers  during  the  first  full 
year  of  operations  and  some  7,971 
U.S.-Zurich  passengers  during  the 
same  period.  Total  Amsterdam/Paris/ 
Zurich-Tel  Aviv  Fifth  Freedom  traffic 
is  expected  to  equal  about  6,760  pas¬ 
sengers,  for  an  estimated  total  of 
30,525. 3  Load  factors  on  the  B-727 
within  Europe  are  expected  to  average 
60.9  percent. 

Dade  County,  Florida,  and  the 
Greater  Miami  Traffic  Association 
have  filed  a  joint  answer  supporting 
National’s  application  and  petition  for 
show  cause.  In  addition,  a  statement 
of  views  has  been  filed  by  the  Depart¬ 
ment  of  State  in  which  it  supports  Na¬ 
tional's  petition  for  an  early  isssuance 
of  a  show  cause  order  and  applications 
by  any  other  U.S.  airlines  for  authori¬ 
ty  to  provide  air  transportation  be¬ 
tween  the  United  States  and  Israel. 
The  Department  urges  the  United 
States  to  fully  utilize  the  multiple  des¬ 
ignation  provision  of  the  recent  Proto¬ 
col  with  Israel. 

Trans  World  Airlines,  Inc.  (TWA) 
Objects  to  granting  National  unres¬ 
tricted  authority  by  show  cause  proce¬ 
dures.  it  states,  however,  that  if  the 
Board  amended  National's  certificate, 
the  certificate  should  be  drafted  so  as 
to:  (1)  preclude  National  from  operat¬ 
ing  via  Paris  to  either  Tel  Aviv  or 
Zurich;  and  (2)  prevent  National  from 
combining  its  New  York- Amsterdam 
exemption  authority  granted  by  Order 
78-9-2  with  any  Amsterdam-Tel  Aviv/ 
Zurich  authority  which  would  allow 
National  to  operate  through-plane 
service  between  New  York,  on  the  one 
hand,  and  Tel  Aviv  and  Zurich,  on  the 
other  hand. 

On  October  26  Trans  International 
Airlines,  Inc.  (TIA)  filed  an  amend- 


5  National  application.  Appendix  G.  Na¬ 
tional  estimates  that  it  will  carry  about 
1,560  Paris-Tel  Aviv  Fifth  Freedom  passen¬ 
gers. 
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ment  to  its  application  for  a  certificate 
of  public  convenience  and  necessity  in 
Docket  31217  to  add  points  in  Switzer¬ 
land  and  Israel  to  the  transatlantic  au¬ 
thority  it  has  requested.  TIA  now 
seeks  authority  to  provide  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  the  coter¬ 
minal  points  Seattle,  Washingtron; 
San  Francisco-Oakland,  and  Los  Ange¬ 
les,  California;  Chicago,  Illinois;  De¬ 
troit,  Michigan;  Miami-Ft.  Lauderdale, 
Florida;  Dallas-Ft.  Worth,  Texas;  At¬ 
lanta,  Georgia;  Washington,  D.C.-Bal- 
timore,  Maryland;  Philadelphia,  Penn¬ 
sylvania;  New  York,  New  York- 
Newark,  New  Jersey;  and  Boston,  Mas¬ 
sachusetts,  on  the  one  hand  and  inter¬ 
mediate  and  terminal  points  in  Bel¬ 
gium,  the  Netherlands,  Luxembourg, 
.France,  Germany,  Austria,  Switzer¬ 
land  and  Israel,  on  the  other  hand. 

TIA’s  amended  application  was  ac¬ 
companied  by  a  motion  to  have  its  re¬ 
vised  application  consolidated  with 
National’s  application  for  expansion  of 
Route  168.  TIA  maintains  that  it 
would  be  inequitable  and  a  deprivation 
of  TIA’s  due  process  rights  to  permit 
National  to  implement  U.S.-Israel 
services  in  these  markets  ahead  of 
competing  applicants  such  as  TIA 
without  a  comparative  hearing.  TIA 
cites  as  precedent  Kodiak  Airways, 
Inc.  v.  CAB,  144  U.S.  App.  D.C.  371, 
447  F.2d  341  (1971),  and  Ashbacker 
Radio  Corp.  v.  FCC,  326  U.S.  327 
(1945).  TWA  responded  to  TIA’s 
motion  by  stating  that  it  has  no  objec¬ 
tions  to  consolidation  provided  both 
applications  are  set  for  an  oral  eviden¬ 
tiary  hearing. 

In  addition,  on  October  26  TIA  filed 
with  the  Board  in  Docket  33838  an  ap¬ 
plication  for  an  exemption  pursuant  to 
section  416(b)(1)  of  the  Federal  Avi¬ 
ation  Act  of  1958  (Act)  as  amended  by 
section  31  of  the  Airline  Deregulation 
Act  of  1978,  so  as  to  operate  scheduled 
low-fare  service  between  Los  Angeles, 
Chicago,  New  York,  and  Tel  Aviv, 
Israel,  via  intermediate  points  in  West¬ 
ern  Europe,  namely  Amsterdam  and 
Zurich,  pending  final  decision  on 
TIA's  application  in  Docket  31217. 
Currently  TIA  does  not  have  certifi¬ 
cate  authority  to  serve  either  Amster¬ 
dam  or  Zurich,  but  it  was  recently 
granted  exemption  authority  to  serve 
Amsterdam  in  Order  78-11-156.  TIA 
proposes  three  flights  per  week  be¬ 
tween  Los  Angeles  and  Tel  Aviv,  two 
of  which  would  operate  via  intermedi¬ 
ate  traffic  stops  in  Europe.  The  Chica¬ 
go  service  would  consist  of  three  wide- 
body  flights  per  week  with  two  traffic 
stops  in  Europe.  TIA’s  proposed  serv¬ 
ice  from  New  York  calls  for  three 
weekly  wide-body  flights,  two  operat¬ 
ing  via  Western  Europe  and  one  direct 
to  Tel  Aviv.  In  support  of  its  request, 
TIA  submits  that  the  proposed  serv¬ 
ices  will  represent  the  first  real  compe¬ 


tition  in  these  markets;  that  it  will  in¬ 
stitute  new  single-plane  and  wide-body 
service  and  new  low,  unrestricted  fares 
to  Israel;  that  traffic  growth  will  be 
stimulated;  that  the  services  will  be 
profitable  in  the  first  year  of  oper¬ 
ations:  that  the  services  will  not  divert 
traffic  now  moving  on  the  incumbent 
U.S.-flag  carriers;  that  the  bilateral 
agreement  with  Israel  is  analogous  to 
the  agreements  with  the  Netherlands 
and  Belgium  which  prompted  the 
Board  to  award  liberal  exemptions  in 
Order  78-9-2;  and  that  the  legislative 
history  behind  the  amendments  to  sec¬ 
tion  416  in  the  Airline  Deregulation 
Act  of  1978  demonstrates  Congression¬ 
al  desire  for  more  liberal  grants  of  ex¬ 
emption  authority. 

Pan  American  World  Airways,  Inc. 
(Pan  American)  and  TWA  recommend 
that  TIA’s  exemption  application  as 
outlined  in  Docket  33838  be  denied. 
Pan  American  states  that  the  applica¬ 
tion  is,  in  effect,  a  call  for  the  Board 
to  totally  ignore  the  certification  re¬ 
quirements  imposed  by  section  401  of 
the  Act.  TWA  declares  that  the  Decla¬ 
ration  of  Policy  in  section  102  of  the 
Act  has  been  changed  so  as  to  place 
primary  reliance  upon  competition, 
but  that  it  was  not  changed  with  re¬ 
spect  to  foreign  air  transportation; 
that  the  Act  as  amended  still  requires 
the  Board  to  consider  “competition  to 
the  extent  necessary”  as  one  of  the 
public  interest  factors  to  be  taken  into 
account  in  authorizing  foreign  air 
transportation  by  exemption;  that 
Congress  intended  for  the  Board  to 
place  primary  reliance  upon  certifica¬ 
tion  in  authorizing  foreign  air  trans¬ 
portation;  and  that  the  Benelux  order 
is  not  analogous  to  this  application. 
TIA  filed  a  consolidated  Reply  to  the 
TWA  and  Pan  American  Answers,  stat¬ 
ing  that  the  carriers  have  made  no 
showing  that  the  exemptions  would 
not  be  in  the  public  interest,  and  that 
Congress  did  intend  for  the  Board  to 
pursue  a  more  liberal  exemption  pro¬ 
gram  in  the  international  area. 

Upon  consideration  of  the  pleadings 
and  all  other  relevant  facts,  we  have 
decided  to  issue  an  order  directing  all 
interested  persons  to  show  cause  why: 
(1)  National’s  certificate  should  not  be 
amended  to  add  Zurich  and  Tel  Aviv 
to  Route  168/  and  (2)  TIA  should  not 


‘We  propose  to  amend  Condition  number 
2  of  this  certificate  in  light  of  the  amend¬ 
ment  to  section  401(j)  of  the  Act  contained 
in  the  Airline  Deregulation  Act  of  1978, 
which  allows  a  carrier  to  suspend  service  to 
any  point  upon  proper  notice.  Condition  2 
previously  required  National  to  provide 
service  to  all  points.  The  revised  language 
would  allow  National  to  suspend  service  to 
any  point  as  permitted  by  401(j),  but  sus¬ 
pension  from  points  other  than  Zurich  and 
Tel  Aviv  (which  are  permissive)  could  be 
grounds  for  deletion  of  the  points  from  the 
certificate  if  the  public  interest  requires. 
e.g.,  where  a  restrictive  bilateral  precludes 
entry  by  a  willing  carrier  because  of  the 
unused  authority. 


be  granted  a  certificate  of  public  con¬ 
venience  and  necessity  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
the  U.S.  coterminal  points  specified  in 
its  application  and  the  terminal  points 
Zurich  and  Tel  Aviv.*  These  applica¬ 
tions  fall  within  the  class  of  cases  that 
can  be  handled  to  show  cause  proce¬ 
dures  due  to  the  absence  of  any  mate¬ 
rial,  determinative  issue  of  fact  requir¬ 
ing  resolution  in  a  formal  evidentiary 
proceeding.®  In  addition,  we  propose  to 
grant  TIA  exemption  authority  to  op¬ 
erate  between  Amsterdam,  Zurich  and 
Tel  Aviv. 

We  tentatively  find  that  there  is  a 
need  for  competitive  U.S.  flag  authori¬ 
ty  from  the  United  States  to  both 
Zurich  and  Tel  Aviv.7  Zurich  is  not 
currently  served  directly  from  the 
United  States  by  any  U.S.  carrier. 

No  person  has  objected  to  the  pro¬ 
posals  to  serve  Zurich,  and  we  believe 
that  the  best  way  to  assure  new  serv¬ 
ice  and  a  variety  of  price/quality  of 
service  options  for  the  traveling  and 
shipping  public  is  to  award  competi¬ 
tive  authority  to  both  applicants.  The 
United  States-Israel  market  is  similar¬ 
ly  in  need  of  additional  U.S.-flag  serv¬ 
ice.  Although  TWA  currently  provides 
New  York-Tel  Aviv  service,  El  A1  now 
carries  over  90  percent  of  U.S.-Israel 
traffic.  The  grant  of  both  applications 
will  create  incentives  to  increase  effi¬ 
ciency  in  the  market  by  providing  for 
new  potential  or  actual  competition. 
Consequently,  we  tentatively  find  that 
both  applicants  should  be  certificated. 
The  authority  we  grant  here  will,  even 
if  not  exercised,  present  a  competitive 
challenge  that  will  evoke  lower  fares 
and/or  innovative  services  from  active 
carriers.8  We  need  not  find  that  either 
or  both  applicants  will  be  successful  in 
order  to  certificate  both. 

Although  TWA  objects  to  entry  by 
TIA  or  National  into  the  New  York- 
Tel  Aviv  market,  its  arguments  are  pri¬ 
marily  based  on  law  and  policy,  and  it 
does  not  establish  a  factual  case  for  di¬ 
version  significant  enough  to  impair 
its  ability  to  perform  its  certificate  ob- 

5  We  will  deny  TIA’s  motion  to  consoli¬ 
date,  as  its  application  requests  certificate 
authority  to  many  European  points  not  at 
issue  in  National's  application.  Authority  to 
Belgium,  the  Netherlands,  and  Luxembourg 
is  at  issue  in  the  U.S.-Benclux  Low  Fare  Pro¬ 
ceeding,  Docket  30790.  Authority  to  France, 
Germany  and  Austria  will  be  considered  in 
other  proceedings. 

'See,  e.g..  Orders  78-10-146,  October  3, 
1978;  78-9-91,  September  20,  1978;  78-8-97, 
August  17,  1978;  78-7-168,  July  31,  1978;  78- 
4-69.  April  14,  1978. 

’We  also  tentatively  find  that  this  author¬ 
ity  should  be  made  permissive  to  allow  the 
carriers  maximum  operating  flexibility. 

'See,  e.g.,  Philadelphia- Bermuda  Nonstop 
Proceeding,  Docket  32786,  decision  submit¬ 
ted  to  the  President  September  25,  1978; 
Oakland  Service  Case,  Orders  78-4-121.  May 
30.  1978  and  78-9-96.  September  21,  1978. 
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ligations.  TWA’s  only  attempt  to 
allege  a  factual  basis  for  denial  of  Na¬ 
tional’s  application  is  the  unsupport¬ 
ed,  conclusory  assertion  that  authori¬ 
zation  of  a  second  U.S.  carrier  between 
Paris  and  Tel  Aviv  would  exacerbate 
existing  difficulties  with  the  French 
Government  over  TWA’s  Fifth  Free¬ 
dom  capacity  on  that  sector.  National, 
on  the  other  hand,  has  provided  a  spe¬ 
cific  projection  of  its  Fifth  Freedom 
traffic  on  this  sector,9  and  for  the  rea¬ 
sons  set  forth  below  we  see  no  basis 
for  finding  that  National's  proposed 
operations  will  have  a  detrimental 
impact  on  our  aviation  relations  with 
France  that  is  serious  enough  to 
outweigh  the  public  benefits  from  Na¬ 
tional’s  proposal.  TWA’s  only  factual 
claim  in  operation  to  TIA’s  certificate 
application  is  that  an  additional  U:S.- 
flag  New  York-Tel  Aviv  competitor 
would  duplicate  services  already  pro¬ 
vided  by  TWA.  This  is  not  disputed  by 
any  party,  and  thus  TWA  has  raised 
no  factual  issue  at  all  on  TIA’s  appli¬ 
cation,  much  less  the  sort  of  factual 
dispute  that  can  be  best  resolved  in  a 
hearing. 

We  feel  an  obligation  to  emphasize 
that  in  international  route  award 
cases  we  are  bound  by  the  substantive 
standards  of  the  Federal  Aviation  Act. 
not  the  more  procompetitive  standards 
of  the  Airline  Deregulation  Act  of 
1978.  Nevertheless,  the  Deregulation 
Act,  the  President’s  policies  and  our 
own  policies  all  require  that  we  decide 
route  cases  more  quickly  and  economi¬ 
cally  than  we  have  in  the  past,  to  the 
extent  that  we  are  able  to  do  so  con¬ 
sistently  with  the  rights  of  interested 
parties  and  the  public.  We  believe 
these  considerations  require  us  to 
avoid  subjecting  new  entrants  to  the 
expense,  delay  and  competitive  disad¬ 
vantage  of  unnecessary  oral  hearing 
procedures.  Nevertheless,  should  the 
responses  to  this  show  cause  order 
raise  factual  issues  that  require  oral 
hearing  procedures,  it  is  a  well-estab¬ 
lished  principle  under  our  standard 
show  cause  practice  that  we  will  post¬ 
pone  a  final  order  until  such  hearing 
is  held. 

A  prime  factor  in  our  decision  to 
award  this  authority  to  both  appli¬ 
cants  by  show  cause  procedures  is  the 
need  to  quickly  take  advantage  of  our 
bilateral  rights  to  make  multiple  desig¬ 
nations  of  U.S.-flag  carriers  to  these 
points.  As  in  the  case  of  the  Benelux 
countries, 10  we  have  recently  negotiat¬ 
ed  a  bilateral  agreement  with  Israel 
which  allows  liberal  entry  and  low 
fares,  and  it  is  essential  to  our  policy 
of  increasing  the  forces  of  competition 
in  foreign  air  transportation  to  exer¬ 
cise  these  rights  as  quickly  as  possible. 
Our  position  in  future  negotiations  is 
substantially  strengthened  if  U.S.  car- 


"See  note  3  above. 
'•See  Order  78-9-2. 
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riers  have  in  fact  been  awarded  the 
multiple  entry  rights  bargained  for  in 
past  cases.  Likewise,  the  bilateral 
agreement  with  Switzerland  allows 
multiple  designations,  and  the  recent 
withdrawal  of  Pan  American  from 
Zurich  has  created  an  immediate  need 
for  new  U.S.  flag  services. 

We  find  no  merit  to  TWA’s  sugges¬ 
tion  that  National  be  prohibited  from 
operating  via  Paris  to  Tel  Aviv  or 
Zurich.  We  are  aware  that  the  French 
are  concerned  over  what  they  see  as 
excessive  operations  by  TWA  beyond 
Paris.  In  the  past  summer  TWA  oper¬ 
ated  21  weekly  flights  beyond  Paris.  15 
of  which  went  to  Tel  Aviv  either  di¬ 
rectly  or  through  Rome  (TWA's  fre¬ 
quencies  have  been  reduced  for  the 
winter).  National's  proposed  service 
will  include  only  one  Paris-Tel  Aviv 
nonstop  frequency  a  week  and  one 
Paris-Zurich-Tel  Aviv  routing  per 
week.  TTiese  flights  are  commensurate 
with  the  scope  of  its  U.S.-Paris  and 
U.S.-Zurich/Tel  Aviv  traffic  and  oper¬ 
ations.  They  are  primarily  related  to 
Third  and  Fourth  Freedom  traffic, 
and  should  evoke  no  objection  by  the 
French  that  National  will  be  operating 
an  excessive  proportion  of  Fifth  Free¬ 
dom  capacity.  National’s  traffic  pro¬ 
jections  indicate  that  beyond-Paris 
Fifth  Freedom  traffic  will  be  a  little 
over  15  percent  of  total  traffic.11 

We  also  tentatively  find  that  Nation¬ 
al  and  TIA  have  made  a  plausible 
showing  that  services  by  one  or  more 
carriers  could  be  economically  feasible 
in  the  near  future,  and  that  no  further 
proceedings  are  necessary  on  this 
issue. 12  As  we  have  explained  on  many 
occasions,  we  no  longer  deem  it  neces¬ 
sary  for  an  applicant  for  401  authority 
to  prove  that  its  services  will  necessar¬ 
ily  be  profitable. 13  All  that  we  require 
is  that  an  applicant  demonstrate  some 
plausible  set  of  assumptions  which 
would  render  the  proposed  services 
economically  feasible.  TIA  and  Nation¬ 
al  estimate  profits  of  $12.2  million  and 
$1.3  million  respectively.  Whether  or 
not  these  profits  are  actually  realized 
is  a  concern  only  for  the  carriers’ 
stockholders,  and  we  require  this  in¬ 
formation  only  as  an  initial  screening 
test  to  determine  whether  the  Board 
should  expend  its  resources  in  process¬ 
ing  the  applications.  In  the  final  anal¬ 
ysis,  the  marketplace  will  decide  • 
whether  these  services  will  be  profit¬ 
able  far  better  than  we  can,  and  fur¬ 
ther  evidentiary  procedures  to  air  dif- 


11  National  projects  3,120  Paris-Zurich  pas¬ 
sengers  per  year  and  1,560  Paris-Tel  Aviv 
passengers.  Total  traffic  over  the  entire 
route  is  estimated  at  30,525  passengers.  See 
National  Application,  Appendix  G. 

11  For  the  purpose  of  evaluating  TIA’s  pro¬ 
posal,  we  have  used  the  data  contained  in  its 
exemption  application,  Docket  33838,  which 
is  coextensive  with  the  authority  we  intend 
to  grant  here. 

“See,  e.g..  Order  78-4-69  at  6-8. 
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ferences  of  judgment  on  this  issue 
would  serve  no  regulatory  purpose. 

For  these  reasons,  we  tentatively 
find  that  the  public  convenience  and 
necessity  require  the  proposed  author¬ 
ity:  that -National  and  TIA  are  citizens 
of  the  United  States  and  are  fit,  will¬ 
ing  and  able  properly  to  perform  the 
air  transportation  we  propose  to  au¬ 
thorize  and  to  conform  to  the  provi¬ 
sions  of  the  Act  and  the  Board’s  rules, 
regulations  and  requirements:  and 
that  an  oral  evidentiary  hearing  is  not 
required. 

At  the  same  time,  we  have  tentative¬ 
ly  decided  to  authorize  TIA  to  operate 
Amsterdam-Zurich  and  Amsterdam- 
Tel  Aviv  services  by  exemption.  This 
would  allow  TIA  to  link  its  U.S.-Am- 
sterdam  exemption  authority  (Order 
78-11-156,  Nov.  30,  1978)  with  its  serv¬ 
ice  to  Zurich  and  Tel  Aviv,  in  accord¬ 
ance  with  the  schedules  it  has  pro¬ 
posed.14  We  are  not  considering  Am- 
sterdam-Zurich-Tel  Aviv  certificate  au¬ 
thority  here  because  TIA  does  not 
have  certificate  authority  for  the. 
United  States  to  Amsterdam  segment. 
This  authority  is  in  issue  in  the  Bene¬ 
lux  proceeding,  and  if  TIA  is  granted 
authority  to  the  Benelux  countries  in 
that  proceeding,  it  can  request  link-up 
certificate  authority  to  Zurich  or  Tel 
Aviv  at  that  time.  We  tentatively  find 
that  grant  of  a  link-up  exemption  is 
consistent  with  the  public  interest,  be¬ 
cause  it  will  allow  TIA  maximum  oper¬ 
ating  flexibility,  render  the  services  to 
Zurich  and  Tel  Aviv  more  economical¬ 
ly  feasible,  and  improve  service  to 
Europe  and  within  Europe.  The  main 
beneficiaries  of  this  interim  authority 
will  be  consumers,  who  will  enjoy  a 
wider  variety  of  services  and  a  greater 
choice  among  carriers.  This  authority 
will  terminate  at  the  same  time  as  the 
exemptions  granted  in  Order  78-11- 
156:  in  two  years,  or  60  days  after  final 
decision  in  the  Benelux  proceeding, 
whichever  comes  first. 

TIA  has  by  footnote  requested  that 
any  exemptions  granted  in  response  to 
its  application  in  Docket  33838  include 
link-up  exemptions  with  its  U.S.- 
Vienna  exemption.  However,  TIA  has 
offered  no  service  proposal  for  Vienna- 
Zurich  or  Vienna-Tel  Aviv,  and  as  we 
explained  in  Order  78-11-156  we  will 
require  such  service  proposals  as  a  pre¬ 
condition  to  grant  of  exemptions.  Of 
course,  we  are  aware  of  the  public 
benefits  to  be  derived  from  additional 
service  out  of  Vienna,  especially  in 
light  of  Pan  American’s  recent  with¬ 
drawal  from  Eastern  Europe,  and  we 
invite  TIA  to  submit  a  service  proposal 
in  response  to  this  order.  All  persons 
are  on  notice  that  we  tentatively  find 
it  to  be  consistent  with  the  public  in¬ 
terest  to  grant  TIA  an  exemption  for 
Vienna-Zurich-Tel  Aviv  service,  and 


“See  Docket  33838,  Application  of  TIA  for 
an  exemption.  Appendix  B. 
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would  grant  such  an  exemption  pro¬ 
viding  that  TIA  submits  the  required 
supporting  information. 

Upon  review  of  the  environmental 
evaluations  of  TIA  and  National,  we 
tentatively  find  that  the  proposed 
services  would  not  constitute  a  major 
Federal  action  significantly  affecting 
the  quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1969,  as 
the  number  of  additional  flights  from 
U.S.  points  will  be  comparatively  insig¬ 
nificant.  Moreover,  as  the  proposed 
operations  would  not  result  in  the 
near-term  consumption  of  10  million 
gallons  of  fuel,  our  action  would  not 
constitute  a  major  regulatory  action 
under  the  Energy  Policy  and  Conser¬ 
vation  Act  of  1975. 

Accordingly, 

1.  We  direct  interested  persons  to 
show  cause  why  the  Board  should  not 
issue  an  order  making  final  the  tenta¬ 
tive  findings  and  conclusions  stated  in 
this  order  and  amend  the  certificate  of 
public  convenience  and  necessity  of 
National  Airlines,  Inc.  for  Route  168 
to  read  as  follows:  15 

Between  the  coterminal  points  New 
Orleans,  La.,  Tampa  and  Miami,  Fla., 
the  intermediate  points  London,  Eng¬ 
land,  Amsterdam,  the  Netherlands, 
Frankfurt,  Germany,  Paris,  France 
and  Zurich,  Switzerland:  and  the  ter¬ 
minal  point  Tel  Aviv,  Israel. 

2.  We  direct  interested  persons  to 
show  cause  why  the  Board  should  not 
issue  an  order  making  final  the  tenta¬ 
tive  findings  and  conclusions  stated  in 
this  order  and  issue  a  certificate  of 
public  convenience  and  necessity  to 
Trans  International  Airlines,  Inc.  to 
authorize  scheduled  foreign  air  trans¬ 
portation  of  persons,  property  and 
mail  between  the  coterminal  points  in 
the  United  States  named  in  its  applica¬ 
tion,  on  the  one  hand,  and  the  termi¬ 
nal  points  Zurich,  Switzerland,  and 
Tel  Aviv,  Israel,  on  the  other. 

3.  We  direct  interested  persons  to 
show  cause  why  the  Board  should  not 
issue  an  order  making  final  the  tenta¬ 
tive  findings  and  conclusions  stated  in 
this  order  and  grant  an  exemption 
from  Section  401  of  the  Act  to  autho¬ 
rize  Trans  International  Airlines,  Inc. 
to  operate  scheduled  services  between 
Amsterdam,  the  Netherlands,  on  the 
one  hand,  and  Zurich,  Switzerland, 
and  Tel  Aviv,  Israel,  on  the  other,  for 
two  years  or  until  60  days  after  final 
decision  in  Docket  30790,  whichever 
comes  first. 

4.  We  direct  interested  persons 
having  objections  to  the  issuance  of 
the  orders  making  final  the  proposed 
findings  and  conclusions,  or  to  the 
proposed  certificate  amendment,  cer¬ 
tificate,  and  exemption  set  forth  in 


15  In  order  to  give  National  maximum 
flexibility  in  scheduling  its  service,  we  will 
make  the  new  authority  permissive. 
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this  order,  on  or  before  January  10, 
1979,  to  file  with  the  Board  and  serve 
upon  all  persons  listed  in  paragraph  9 
below,  a  statement  of  objections  to¬ 
gether  with  a  summary  of  testimony, 
statistical  data,  and  other  evidence  ex¬ 
pected  to  be  relied  upon  to  support 
the  stated  objections.  If  an  oral  hear¬ 
ing  is  requested,  the  objector  should 
state  in  detail  why  such  hearing  is 
considered  necessary  and  what  rele¬ 
vant  or  material  facts  would  be  expect¬ 
ed  to  be  established  through  such 
hearing  which  cannot  be  established 
in  written  pleadings. 

5.  If  timely  and  properly  supported 
objections  are  filed,  we  will  give  fur¬ 
ther  consideration  to  the  matters  and 
issues  raised  by  the  objections  before 
we  take  further  action;  Provided  that 
the  Board  may  proceed  to  enter  orders 
in  accordance  with  its  findings  and 
conclusions  set  forth  in  this  order  if  it 
is  determined  that  there  are  no  factu¬ 
al  issues  present  that  warrant  the 
holding  of  an  oral  evidentiary  hear¬ 
ing.  16 

6.  In  the  event  no  objections  are 
filed,  we  deem  that  all  further  proce¬ 
dural  steps  have  been  waived,  and  we 
direct  the  Secretary  to  enter  an  order 
which,  subject  to  the  disapproval  of 
the  President  pursuant  to  section 
801(a)  of  the  Act,  (1)  makes  final  the 
Board’s  tentative  findings  and  conclu¬ 
sions  set  forth  in  this  order,  (2)  issues 
an  amended  certificate  of  public  con¬ 
venience  and  necessity  for  Route  168 
to  National  Airlines,  Inc.  in  the  form 
attached,  (3)  issues  a  certificate  of 
public  convenience  and  necessity  to 
Trans  International  Airlines,  Inc.  for 
United  States-Zurich/Tel  Aviv  service, 
and  (4)  grants  an  exemption  to  Trans 
International  Airlines,  Inc.  for  Am- 
sterdam-Zurich-Tel  Aviv  authority. 

7.  We  grant  the  petition  of  National 
Airlines,  Inc.  for  issuance  of  an  order 
to  show  cause;  and 

8.  We  deny  the  Trans  International 
Airlines,  Inc.,  motion  to  consolidate 
Dockets  31217  and  33209;  and 

9.  We  will  serve  a  copy  of  this  order 
upon  National  Airlines,  Inc.,  Trans 
World  Airlines,  Inc.  and  all  other  certi¬ 
ficated  air  carriers;  Dade  County,  Flor¬ 
ida,  and  the  Greater  Miami  Traffic  As¬ 
sociation;  the  Governors  of  Florida 
and  Louisiana;  and  the  U.S.  Depart¬ 
ments  of  State  and  Transportation. 

This  order  shall  be  published  in  the 

Federal  Register. 


16  Since  provision  is  made  for  the  filing  of 
objections  to  this  order,  petitions  for  recon¬ 
sideration  will  not  be  entertained. 


By  the  Civil  Aeronautics  Board. 17 

Phyllis  T.  Kaylor, 
Secretary. 

Specimen  Certificate 

United  States  of  America,  Civil 
Aeronautics  Board,  Washington,  D.C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 
NECESSITY 

Trans  International  Airlines,  Inc.  is  au¬ 
thorized.  subject  to  the  provisions  set  forth, 
the  provisions  of  Title  IV  of  the  Federal 
Aviation  Act  of  1958  as  amended,  and  the 
orders,  rules,  and  regulations  issued  under 
it,  to  engage  in  foreign  air  transportation  on 
a  permissive  basis  of  persons,  property,  and 
mail  as  follows: 

“Between  the  coterminal  points  Seattle, 
Washington:  San  Francisco-Oakland.  and 
Los  Angeles,  California;  Chicago,  Illinois; 
Detroit,  Michigan;  Miami-Ft.  Lauderdale. 
Florida;  Dallas-Ft.  Worth,  Texas;  Atlanta, 
Georgia;  Washington,  D.C.-Baltimore, 
Maryland;  Philadelphia,  Pennsylvania;  New 
York,  New  York-Newark,  New  Jersey:  and 
Boston,  Massachusetts,  on  the  one  hand, 
and  the  coterminal  points  Zurich,  Switzer¬ 
land,  and  Tel  Aviv,  Israel,  on  the  other.” 

The  service  authorized  is  subject  to  the 
following  terms,  conditions,  and  limitations: 

(1)  The  holder  shall  at  all  times  conduct 
its  operations  in  accordance  with  all  treaties 
and  agreements  between  the  United  States 
and  other  countries,  and  the  exercise  of  the 
privileges  granted  by  this  certificate  shall  be 
subject  to  compliance  with  such  treaties  and 
agreements,  and  to  any  orders  of  the  Board 
issued  pursuant  to,  or  for  the  purpose  of  re¬ 
quiring  compliance  with,  such  treaties  and 
agreements. 

(2)  The  holder  may  continue  to  serve  reg¬ 
ularly  any  named  point  through  the  airport 
last  regularly  used  by  the  holder  to  serve  it 
before  the  effective  date  of  this  certificate. 
Upon  compliance  with  procedures  pre¬ 
scribed  by  the  Board,  the  holder  may,  in  ad¬ 
dition,  regularly  serve  a  named  point 
through  any  convenient  airport  as  provided 
by  Agreements  between  the  United  States 
and  other  countries. 

(3)  The  holder  shall  obtain  from  the  ap¬ 
propriate  foreign  governments  such  operat¬ 
ing  rights  as  may  be  necessary. 

The  exercise  of  the  privileges  granted  by 
this  certificate  shall  be  subject  to  such 
other  reasonable  terms,  conditions,  and 
limitations  required  by  the  public  interest 
as  may  from  time  to  time  be  prescribed  by 
the  Board. 

In  accepting  this  certificate  the  holder  ac¬ 
knowledges  and  agrees  that  it  is  entitled  to 
receive  only  service  mail  pay  for  the  mail 
service  rendered  or  to  be  rendered  solely  in 
connection  with  the  operations  serving  Se¬ 
attle,  Washington;  San  Francisco-Oakland, 
and  Los  Angeles,  California;  Chicago,  Illi¬ 
nois;  Detroit,  Michigan;  Miami-Ft.  Lauder¬ 
dale,  Florida;  Dallas-Ft.  Worth,  Texas;  At¬ 
lanta,  Georga;  Washington,  D.C.-Baltimore, 
Maryland;  Philadelphia,  Pennsylvania;  New 
York,  New  York-Newark,  New  Jersey;  and 
Boston,  Massachusetts,  Zurich,  Switzerland; 
or  Tel  Aviv,  Israel,  and  that  it  is  not  author¬ 
ized  to  request  or  receive  any  compensation 
for  mail  service  rendered  or  to  be  rendered 
for  such  operations  in  excess  of  the  amount 
payable  by  the  Postmaster  General. 

This  certificate  shall  be  effective  on 
- :  Provided  however.  That  the  con- 


17  All  Members  concurred. 
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tinuing  effectiveness  of  the  temporary  au¬ 
thority  granted  here  shall  be  conditioned 
upon  the  timely  payment  by  the  holder  of 
such  license  fees  as  may  be  appropriate 
under  rules  to  be  prescribed  by  the  Board. 

The  Civil  Aeronautics  Board  has  directed 
its  secretary  to  execute  this  certificate  and 
affix  the  Board's  seal  on - . 

Secretary 

Specimen  Certificate 

United  States  of  America.  Civil 
Aeronautics  Board,  Washington,  D.C. 

CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 
NECESSITY  (AS  AMENDED)  FOR  ROUTE  168 

National  Airlines,  Inc.  is  authorized,  sub¬ 
ject  to  the  provisions  set  forth,  the  provi¬ 
sions  of  Title  IV  of  the  Federal  Aviation  Act 
of  1958  as  amended,  and  the  orders,  rules, 
and  regulations  issued  under  it.  to  engage  in 
foreign  air  transportation  of  persons,  prop¬ 
erty,  and  mail  as  follows: 

“Between  the  coterminal  points  New  Or¬ 
leans,  La.,  Tampa  and  Miami,  Fla.,  the  in¬ 
termediate  points  London,  England,  Amster¬ 
dam,  the  Netherlands,  Frankfurt,  Germany, 
Paris,  France  and  Zurich,  Switzerland;  and 
the  terminal  point  Tel  Aviv,  Israel.”  Author¬ 
ity  to  serve  Zurich  and  Tel  Aviv  is  permis¬ 
sive. 

The  service  authorized  is  subject  to  the 
following  terms,  conditions,  and  limitations: 

(1)  The  holder  shall  at  all  times  conduct 
its  operations  in  accordance  with  all  treaties 
and  agreements  between  the  United  States 
and  other  countries,  and  the  exercise  of  the 
privileges  granted  by  this  certificate  shall  be 
subject  to  compliance  with  such  treaties  and 
agreements,  and  to  any  orders  of  the  Board 
issued  pursuant  to,  or  for  the  purpose  of  re¬ 
quiring  compliance  with,  such  treaties  and 
agreements. 

(2)  Termination  of  services  to  any  of  the 
named  points  except  Zurich  and  Tel  Aviv 
may  be  grounds  for  deletion  of  such  point 
from  the  certificate,  except  for  temporary 
suspensions  of  service  as  may  be  authorized 
by  the  Board.  Service  may  begin  or  termi¬ 
nate,  or  begin  and  terminate  at  intermedi¬ 
ate  points,  provided  that  all  flights  must 
serve  a  point  in  the  United  States. 

(3)  The  holder  may  continue  to  serve  reg¬ 
ularly  any  named  point  through  the  airport 
last  regularly  used  by  the  holder  to  serve  it 
before  the  effective  date  of  this  certificate. 
Upon  compliance  with  procedures  pre¬ 
scribed  by  the  Board,  the  holder  may,  in  ad¬ 
dition,  regularly  serve  a  named  point 
through  any  convenient  airport  as  provided 
by  Agreements  between  the  United  States 
and  other  countries. 

(4)  The  holder  shall  obtain  from  the  ap¬ 
propriate  foreign  governments  such  operat¬ 
ing  rights  as  may  be  necessary. 

The  exercise  of  the  privileges  granted  by 
this  certificate  shall  be  subject  to  such 
other  reasonable  terms,  conditions,  and 
limitations  required  by  the  public  interest 
as  may  from  time  to  time  be  prescribed  by 
the  Board. 

In  accepting  this  certificate  the  holder  ac¬ 
knowledges  and  agrees  that  it  is  entitled  to 
receive  only  service  mail  pay  for  the  mail 
service  rendered  or  to  be  rendered  solely  in 
connection  with  the  operations  serving  New 
Orleans.  La.,  Tampa,  Fla.,  Paris.  Fiance, 
Amsterdam,  the  Netherlands,  Frankfurt, 
Germany,  Zurich,  Switzerland,  or  Tel  Aviv, 
Israel  and  that  it  is  not  authorized  to  re¬ 
quest  or  receive  any  compensation  for  mail 


service  rendered  or  to  be  rendered  for  such 
operations  in  excess  of  the  amount  payable 
by  the  Postmaster  General. 

The  holder’s  authority  to  serve  New  Or¬ 
leans,  Tampa,  Paris,  Amsterdam,  and 
Frankfurt  shall  expire  on  January  26,  1983. 

This  certificate  shall  be  effective  on 
- :  Provided,  however,  that  the  con¬ 
tinuing  effectiveness  of  the  temporary  au¬ 
thority  granted  here  shall  be  conditioned 
upon  the  timely  payment  by  the  holder  of 
such  license  fees  as  may  be  appropriate 
under  rules  to  be  prescribed  by  the  Board. 

The  Civil  Aeronautics  Board  has  directed 
its  secretary  to  execute  this  certificate  and 
affix  the  Board's  seal  on - . 

Secretary 

[FR  Doc.  78-36461  Filed  12-29-78;  8:45  am] 


[6320-01 -M] 

[Docket  No.  33511;  Order  No.  78-12-141] 

OLYMPIC  AIRWAYS,  S.A. 

Statement  of  Tentative  Findings  and 
Conclusions  and  Order  to  Show  Cause 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  21st  day  of  December,  1978.  Ap¬ 
plication  of  OLYMPIC  AIRWAYS, 
S.A.  for  amendment  of  foreign  air  car¬ 
rier  permit  pursuant  to  section  402  of 
the  Federal  Aviation  Act  of  1958,  as 
amended. 

Olympic  Airways,  S.A.  is  the  holder 
of  a  foreign  air  carrier  permit '  which 
authorizes  a)  foreign  air  transporta¬ 
tion  of  persons,  property,  and  mail  on 
Route  1  between  a  point  or  points  in 
Greece;  the  intermediate  points  Rome, 
Italy,  and  Paris,  France;  and  the  ter¬ 
minal  point  New  York,  New  York  and 
on  Route  2  between  a  point  or  points 
in  Greece;  the  intermediate  point 
Montreal.  Canada;  and  the  terminal 
point  Chicago,  Illinois  and  b)  the  per¬ 
formance  of  charter  trips  in  foreign 
air  transportation  under  Part  212  of 
the  Board's  Economic  Regulations. 

On  September  22,  1978  Olympic  Air¬ 
ways  filed  an  application  for  amend¬ 
ment  of  its  Route  1  between  Greece 
and  New  York  to  add  Frankfurt,  Ger¬ 
many  as  a  third  European  intermedi¬ 
ate  point  and  a  petition  for  an  order  to 
show  cause.  In  its  application,  Olym¬ 
pic  Airways  also  requested  a  waiver  of 
the  requirements  of  Part  312  of  the 
Board's  Procedural  Regulations.2  On 
the  same  date,  Olympic  Airways  also 
filed  a  motion  to  expedite  because  it 
originally  intended  to  initiate  the 
Frankfurt  service  on  November  1, 
1978.3 


'Issued  pursuant  to  Order  E-23719.  Mai 
21,  1966,  as  amended  by  Order  E-24571,  De¬ 
cember  23.  196Q  and  Order  69-5-136,  May 
28,  1969. 

'We  will  grant  this  request,  since  amend¬ 
ment  of  Olympic  Ainvays’  permit  involves 
only  one  new  European  point  on  an  existing 
route,  and  the  net  environmental  impact  is 
de  minimis. 

•’On  September  1,  1978,  pursuant  to  Part 
216  of  the  Board's  Economic  Regulations, 


On  October  12,  1978,  Olympic  Air¬ 
ways  filed  a  motion  to  withdraw  its  ap¬ 
plication  to  amend  the  permit  and  to 
discontinue  the  proceeding.  Olympic 
Airways  stated  that  it  was  able  to  ac¬ 
complish  its  goal  of  consolidating 
flights  and  maximizing  use  of  its  flight 
crews  without  amending  its  permit  to 
add  Frankfurt  as  an  intermediate 
point.  However,  on  October  26,  1978, 
Olympic  Airways  filed  a  motion  to 
withdraw  its  motion  of  October  12, 
1978  and  to  reinstate  its  original  appli¬ 
cation,  filed  on  September  22,  1978. 
Olympic  Airways  now  wishes  to  pursue 
its  application  as  its  long-range  plans 
contemplate  intermediate  service  at 
Frankfurt. 

No  objections  to  the  application  or 
answers  to  the  motions  have  been  re¬ 
ceived. 

The  Air  Transport  Agreement  be¬ 
tween  the  United  States  and  Greece 
dated  March  27,  1946,  as  amended  on 
February  7,  1966  and  December  20, 
1968  authorizes  the  airlines  of  Greece 
to  operate  between  Greece  and  New 
York  via  three  European  intermediate 
points.  Until  recently,  the  Govern¬ 
ment  of  Greece  had  selected  only  two 
such  intermediate  points,  Paris  and 
Rome.  In  its  Diplomatic  Note  present¬ 
ed  to  the  Department  of  State  on 
August  25,  1978,  the  Government  of 
Greece  selected  Frankfurt,  Germany 
as  its  third  European  intermediate 
point  and  designated  Olympic  Airways 
for  the  service  through  Frankfurt. 

The  Board  has  previously  found 
(Order  69-5-136,  served  May  29,  1969) 
after  a  full  oral  evidentiary  hearing 
that  Olympic  Airways  was  substantial¬ 
ly  owned  and  effectively  controlled  by 
Greek  nationals,  met  the  fitness  stand¬ 
ards  of  the  Federal  Aviation  Act  of 
1958  as  amended,  and  performed  serv¬ 
ices  in  the  public  interest.  We  are  not 
aware  of  any  reason  to  doubt  the  con¬ 
tinuing  validity  of  these  findings.  In 
1969,  when  the  Board  last  examined 
the  ownership  and  control  of  Olympic 
Airways,  the  carrier  was  privately 
owned  by  Greek  citizens.  Olympic  Air¬ 
ways  was  nationalized  on  January  1, 
1975  and  is  still  owned  and  controlled 
by  Greek  nationals. 

The  specimen  permit  also  reflects 
the  Board’s  updating  of  permit  lan¬ 
guage  since  Olympic  Airways’  last 
permit  was  issued  in  1969.  Standard 
provisions  concerning  initial  tariff  fil¬ 
ings,  liability  insurance,  and  safety 
which  were  not  in  Olympic  Airways' 
last  permit  have  been  included  in  the 
specimen  permit  in  accordance  with 
recent  Board  practice. 

Olympic  Airways  filed  an  application  for 
special  authorization  to  operate  between 
New  York  and  Athens  via  Frankfurt  with¬ 
out  traffic  rights  between  Frankfurt  and 
New  York.  The  Bureau  of  International  Avi¬ 
ation,  using  delegated  authority,  granted 
the  authority  on  September  28,  1978  but 
then  cancelled  it  on  October  25,  1978  at  the 
request  of  the  Olympic  Airways. 
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In  view  of  the  foregoing  and  all  the 
facts  of  record,  the  Board  tentatively 
finds  and  concludes  that: 

1.  It  is  in  the  public  interest  to 
amend  the  foreign  air  carrier  permit 
held  by  Olympic  Airways,  S.A.  so  as  to 
authorize  it  on  its  Route  1  to  engage 
in  foreign  air  transportation  of  per¬ 
sons,  property,  and  mail  between  a 
point  or  points  in  Greece;  the  interme¬ 
diate  points  Rome,  Italy,  Frankfurt, 
Germany,  and  Paris,  France;  and  the 
terminal  point  New  York,  New  York; 

2.  The  public  interest  requires  that 
the  exercise  of  the  privileges  granted 
by  the  amended  permit  shall  be  sub¬ 
ject  to  the  terms,  conditions,  and  limi¬ 
tations  contained  in  the  specimen 
permit  attached  to  this  order,  and  to 
such  other  reasonable  terms,  condi¬ 
tions,  and  limitations  required  by  the 
public  interest  as  may  be  prescribed  by 
the  Board; 

3.  Olympic  Airways,  S.A.  is  substan¬ 
tially  owned  and  effectively  controlled 
by  nationals  of  Greece; 

4.  Olympic  Airways,  S.A.  is  fit,  will¬ 
ing.  and  able  properly  to  perform  the 
foreign  air  transportation  described  in 
the  specimen  permit,  and  to  conform 
to  the  provisions  of  the  Federal  Avi¬ 
ation  Act  of  1958,  as  amended,  and  the 
rules,  regulations,  and  requirements  of 
the  Board; 

5.  The  public  interest  does  not  re¬ 
quire  an  oral  evidentiary  hearing  on 
the  application; 4 

6.  The  amendment  of  Olympic  Air¬ 
ways,  S.A.’s  foreign  air  carrier  permit 
would  not  constitute  "a  major  Federal 
action  significantly  affecting  the  qual¬ 
ity  of  the  human  environment”  within 
the  meaning  of  section  102(2X0  of 
the  National  Environmental  Policy 
Act  of  1969  and  will  not  constitute  a 
“major  regulatory  action”  under  the 
Energy  Policy  and  Conservation  Act  of 
1975,  as  defined  in  section  313.4(aXl) 
of  the  Board’s  Regulations; 5 

7.  The  request  of  Olympic  Airways, 
S.A.  for  a  waiver  of  Part  312  of  the 
Board's  Regulations,  regarding  the  re¬ 
quirements  for  the  filing  of  an  envi¬ 
ronmental  evaluation  should  be  grant¬ 
ed; 

8.  The  motion  of  Olympic  Airways, 
S.A.  filed  October  26,  1978  to  withdraw 
its  motion  of  October  12,  1978,  should 
be  granted;  and 

9.  Except  to  the  extent  granted,  the 
application  of  Olympic  Airways,  S.A. 
in  Docket  33511  should  be  denied. 


4  Any  interested  persons  having  objections 
to  the  issuance  of  an  order  making  final  the 
Board's  tentative  findings  and  conclusions, 
and  issuing  the  attached  permit,  shall  be  al¬ 
lowed  15  days  in  which  to  respond  from  the 
date  of  service  of  this  order. 

sOur  tentative  findings  are  based  upon 
the  fact  that  amendment  of  Olympic  Air¬ 
ways,  S.A.’s  permit  will  not  result  in  a  sig¬ 
nificant  increase  in  civil  aviation  operations 
at  U.S.  points,  nor  will  it  result  in  the 
annual  consumption  of  10  million  gallons  of 
fuel. 


NOTICES 

Accordingly, 

1.  We  direct  all  interested  persons  to 
show  cause  why  the  Board  should  not 
(1)  make  final  its  tentative  findings 
and  conclusions,  and  (2)  subject  to  the 
disapproval  of  the  President  issue  an 
amended  foreign  air  carrier  permit  to 
Olympic  Airways,  S.A.  in  the  specimen 
form  attached; 

2.  Any  interested  person  having  ob¬ 
jections  to  the  issuance  of  an  order 
making  final  the  Board’s  tentative 
findings  and  conclusions  and  issuing 
the  attached  specimen  permit  shall,  no 
later  than  January  10,  1979,  file  with 
the  Board  and  serve  on  the  persons 
named  in  paragraph  5  below,  a  state¬ 
ment  of  objections  specifying  the  part 
or  parts  of  the  tentative  findings  or 
conclusions  objected  to,  together  with 
a  summary  of  testimony,  statistical 
data,  and  concrete  evidence  expected 
to  be  relied  upon  in  support  of  the  ob¬ 
jections.  If  an  oral  evidentiary  hearing 
is  requested,  the  objector  should  state 
in  detail  why  such  hearing  is  consid¬ 
ered  necessary  and  what  relevant  and 
material  facts  would  be  expected  be  be 
established  through  such  hearing 
wrhich  cannot  be  established  in  written 
pleadings; 

3.  If  timely  and  properly  supported 
objections  are  filed,  we  will  give  fur¬ 
ther  consideration  to  the  matters  and 
issues  raised  by  the  objections  before 
we  take  further  action.  Provided,  that 
we  may  proceed  to  enter  an  order  in 
accordance  with  our  tentative  findings 
and  conclusions  set  forth  in  this  order, 
if  we  determine  that  there  are  no  fac¬ 
tual  issues  presented  that  warrant  the 
holding  of  an  oral  evidentiary  hear¬ 
ing;  6 

4.  In  the  event  no  objections  are 
filed,  all  further  procedural  steps  will 
be  deemed  to  have  been  waived  and 
the  Secretary  shall  enter  an  order 
which  (1)  shall  make  final  our  tenta¬ 
tive  findings  and  conclusions  set  forth 
in  this  order,  and  (2)  subject  to  the 
disapproval  of  the  President  pursuant 
to  section  801(a)  of  the  Act,  shall  issue 
an  amended  foreign  air  carrier  permit 
to  the  applicant  in  the  specimen  form 
attached;  and 

5.  We  are  serving  this  order  upon 
Olympic  Airways,  S.A.,  Trans  World 
Airlines,  Inc.,  the  Ambassador  of 
Greece  in  Washington,  D.C.  and  the 
U.S,  Departments  of  State  and  Trans¬ 
portation. 

This  order  will  be  published  in  the 

Federal  Register. 


‘Since  provision  is  made  for  the  filing  of 
objections  to  this  order,  petitions  for  recon¬ 
sideration  will  not  be  entertained. 


By  the  Civil  Aeronautics  Board:  1 

Phyllis  T.  Kaylor, 

Secretary. 

Specimen  Permit 

United  States  of  America,  Civil 

Aeronautics  Board,  Washington,  D.C. 

permit  to  foreign  air  carrier  (as  amended) 

Olympic  Airways,  S.A.  is  authorized,  sub¬ 
ject  to  the  provisions  set  forth,  the  provi¬ 
sions  of  the  Federal  Aviation  Act  of  1958. 
and  the  orders,  rules  and  regulations  of  the 
Board,  to  engage  in  foreign  air  transporta¬ 
tion  of  persons,  property,  and  mail,  as  fol¬ 
lows: 

1.  Between  a  point  or  points  in  Greece: 
the  intermediate  points,  Rome,  Italy, 
Frankfurt,  Germany,  and  Paris,  France;  and 
the  terminal  point.  New  York,  New  York. 

2.  Between  a  point  or  points  in  Greece: 
the  intermediate  point,  Montreal,  Canada; 
and  the  terminal  point,  Chicago,  Illinois. 

The  holder  shall  be  authorized  to  engage 
in  charter  trips  in  foreign  air  transporta¬ 
tion,  subject  to  the  terms,  conditions,  and 
limitations  prescribed  by  Part  212  of  the 
Board’s  Economic  Regulations. 

The  holder  shall  conform  to  the  airwor¬ 
thiness  and  airman  competency  require¬ 
ments  prescribed  by  the  Government  of 
Greece  for  Greek  international  air  service. 

The  holder  shall  not  operate  any  aircraft 
under  the  authority  granted  by  this  permit, 
unless  the  holder  complies  with  the  oper¬ 
ational  safety  requirements  at  least  equiva¬ 
lent  to  Annex  6  of  the  Chicago  Convention. 

This  permit  shall  be  subject  to  all  applica¬ 
ble  provisions  of  any  treaty,  convention,  or 
agreement  affecting  international  air  trans¬ 
portation  now  in  effect,  or  that  may  become 
effective  during  the  period  this  permit  re¬ 
mains  in  effect,  to  which  the  United  States 
and  Greece  shall  be  parties. 

The  holder  shall  keep  on  deposit  with  the 
Board  a  signed  counterpart  of  C.A.B.  Agree¬ 
ment  18900,  an  agreement  relating  to  liabili¬ 
ty  limitations  of  the  Warsaw  Convention 
and  the  Hague  Protocol  approved  by  Board 
Order  E-23680,  May  13,  1966,  and  a  signed 
counterpart  of  any  amendment  or  amend¬ 
ments  to  such  agreement  which  may  be  ap¬ 
proved  by  the  Board  and  to  which  the 
holder  becomes  a  party. 

The  holder  (1)  shall  not  provide  foreign 
air  transportation  under  this  permit  unless 
there  is  in  effect  third-party  liability  insur¬ 
ance  in  the  amount  of  $1,000,000  or  more  to 
meet  potential  liability  claims  which  may 
arise  in  connection  with  its  operations 
under  this  permit,  and  unless  there  is  on  file 
with  the  Docket  Section  of  the  Board  a 
statement  showing  the  name  and  address  of 
the  insurance  carrier  and  the  amounts  and 
liability  limits  of  the  third-party  liability  in¬ 
surance  provided,  and  (2)  shall  not  provide 
foreign  air  transportation  with  respect  to 
persons  unless  there  is  in  effect  liability  in¬ 
surance  sufficient  to  cover  the  obligations 
assumed  in  Agreement  C.A.B.  18900,  and 
unless  there  is  on  file  with  the  Docket  Sec¬ 
tion  of  the  Board  a  statement  showing  the 
name  and  address  of  the  insurance  carrier 
and  the  amounts  and  liability  limits  of  the 
passenger  liability  insurance  provided.  Upon 
request,  the  Board  may  authorize  the 
holder  to  supply  the  name  and  address  of 
an  insurance  syndicate  in  lieu  of  the  names 
and  addressed  of  the  member  insurers. 


’All  Members  concurred. 
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The  initial  tariff  filed  by  the  holder  shall 
not  set  forth  rates,  fares  and  charges  lower 
than  those  that  may  be  in  effect  for  any 
U.S.  air  carrier  in  the  same  foreign  air 
transportation;  However,  this  limitation 
shall  not  apply  to  a  tariff  filed  after  Jthe  ini¬ 
tial  tariff  regardless  of  whether  this  subse¬ 
quent  tariff  is  effective  before  or  after  the 
introduction  of  the  authorized  service. 

By  accepting  this  permit,  the  holder 
waives  any  right  it  may  possess  to  assert 
any  defense  of  sovereign  immunity  from 
suit  in  any  action  or  proceeding  instituted 
against  the  holder  in  any  court  or  other  tri¬ 
bunal  in  the  United  States  (or  its  territories 
or  possessions)  based  upon  any  claims  aris¬ 
ing  out  of  operations  by  the  holder  under 
this  permit. 

The  exercise  of  the  privileges  granted 
here  shall  be  subject  to  such  other  reason¬ 
able  terms,  conditions,  and  limitations  re¬ 
quired  by  the  public  interest  as  may  be  pre¬ 
scribed  by  the  Board. 

This  permit  shall  be  effective  on - . 

Unless  otherwise  terminated  at  an  earlier 
date  pursuant  to  the  terms  of  any  applica¬ 
ble  treaty,  convention,  or  agreement,  this 
permit  shall  terminate  (1)  upon  the  effec¬ 
tive  date  of  any  treaty,  convention,  or  agree¬ 
ment  or  amendment,  which  shall  have  the 
effect  of  eliminating  the  route  or  routes  au¬ 
thorized  by  this  permit  from  the  routes 
which  may  be  operated  by  airlines  designat¬ 
ed  by  the  Government  of  Greece  (or  in  the 
event  of  the  elimination  of  any  part4)f  the 
authorized  route,  the  authority  granted 
shall  terminate  to  the  extent  of  such  elimi¬ 
nation);  or  (2)  upon  the  effective  date  of 
any  permit  granted  by  the  Board  to  any 
other  carrier  designated  by  the  Government 
of  Greece  in  lieu  of  the  holder,  or  (3)  upon 
the  termination  or  expiration  of  the  Air 
Transport  Agreement  between  the  Govern¬ 
ment  of  the  United  States  of  America  and 
the  Government  of  Greece,  dated  March  27, 
1946,  as  amended  by  Exchange  of  Notes, 
dated  February  7,  1966  and  December  20, 
1968;  However,  clause  (3)  of  this  paragraph 
shall  not  apply  if,  prior  to  the  occurrence  of 
the  event  specified  in  clause  (3),  the  oper¬ 
ation  of  the  foreign  air  transportation  au¬ 
thorized  becomes  the  subject  to  any  treaty, 
convention,  or  agreement  to  which  the 
United  States  of  America  and  Greece  are  or 
shall  become  parties. 

The  Civil  Aeronautics  Board,  through  its 
Secretary,  has  executed  this  permit  and  af¬ 
fixed  its  seal  on 

Secretary 

[FR  Doc.  78-36458  Filed  12-29-78;  8:45  am] 
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ORDER  ESTABLISHING  FINAL  SERVICE  MAIL 
RATES 

The  Board  adopted  Order  78-12-159 
on  December  21,  1978,  establishing  the 
Final  Service  Mail  Rates  in  the  Trans¬ 
atlantic,  Transpacific,  and  Latin 
American  Service  Mail  Rates  Investi¬ 
gation,  Docket  26487. 

After  full  public  hearing  and  consid¬ 
eration  of  the  record  the  Board  or¬ 
dered  that: 

1.  The  motions  of  Flying  Tiger,  filed 
June  2,  1977,  of  the  Department  of 
Transportation,  filed  June  6,  1977,  and 
the  Seattle  Parties,  filed  July  22,  1977, 
for  leave  to  file  otherwise  unauthor¬ 
ized  documents  are  granted. 


2.  The  fair  and  reasonable  rates  of 
compensation  per  nonstop  great-circle 
mail  ton-mile  to  be  paid  to  Airlift  In¬ 
ternational,  Inc.,  Alaska  Airlines,  Inc., 
American  Airlines,  Inc.,  Braniff  Air¬ 
ways,  Inc.,  Continental  Air  Lines,  Inc., 
The  Flying  Tiger  Line,  Inc.,  Hughes 
Air  Corp.  d/b/a  Hughes  Airwest, 
Mackey  International,  Inc.,  National 
Airlines,  Inc.,  Northwest  Airlines,  Inc., 
Pan  American  World  Airways,  Inc., 
Seaboard  World  Airlines,  Inc.,  Trans 
World  Airlines,  Inc.,  United  Air  Lines, 
Inc.,  and  Western  Air  Lines,  Inc.,  by 
the  Postmaster  General,  pursuant  to 
section  406(c)  of  the  Federal  Aviation 
Act  of  1958,  as  amended,  for  the  trans¬ 
portation  of  mail  by  aircraft  over  their 
respective  routes,1  the  facilities  used 
and  useful  therefor,  and  the  services 
connected  therewith  are  as  follows: 

a.  For  the  carriage  of  space  available 
mail  as  provided  for  by  sections 
3401(b)  and  3401(c)  of  the  United 
States  Code, 

(1)  For  the  period  March  8,  1974  to 
the  date  of  publication  of  this  order  in 
the  Federal  Register,  the  rates  estab¬ 
lished  by  Order  75-2-3; 

(2)  For  the  period  from  the  date  of 
publication  of  this  order  in  the  Feder¬ 
al  Register  to  June  30,  1979, 

(a)  For  the  Atlantic  Rate  Area,  the 
sum  of  a  linehaul  charge  of  15.14  cents 
per  nonstop  great-circle  ton-mile  and  a 
terminal  charge  of  17.70  cents  per 
pound  originated; 

(b)  For  the  Pacific  Rate  Area,  the 
sum  of  a  linehaul  charge  of  14.43  cents 
per  nonstop  great-circle  ton-mile  and  a 
terminal  charge  of  15.19  per  pound 
originated;  and 

(c)  For  the  Latin  American  Rate 
Area,  the  sum  of  a  linehaul  charge  of 
18.30  cents  per  nonstop  great-circle 
ton-mile  and  a  terminal  charge  of  7.12 
cents  per  pound  originated. 

b.  For  the  carriage  of  military  ordi¬ 
nary  mail, 

(1)  For  the  period  March  8,  1974  to 
the  date  of  publication  of  this  order  in 
the  Federal  Register,  the  rates  estab¬ 
lished  by  Order  75-2-3; 

(2)  For  the  period  from  the  date  of 
publication  of  this  order  in  the  Feder¬ 
al  Register  to  June  30,  1979, 

(a)  For  the  Atlantic  Rate  Area,  the 
sum  of  a  linehaul  charge  of  23.53  cents 
per  nonstop  great-circle  ton-mile  and  a 
terminal  charge  of  21.50  cents  per 
pound  originated; 

(b)  For  the  Pacific  Rate  Area,  the 
sum  of  a  linehaul  charge  of  24.77  cents 
per  nonstop  great-circle  ton-mile  and  a 
terminal  charge  of  15.95  cents  per 
pound  originated;  and 

(c)  For  the  Latin  American  Rate 
Area,  the  sum  of  a  linehaul  charge  of 
27.18  cents  per  nonstop  great-circle 
ton-mile  and  a  terminal  charge  of  7.09 
cents  per  pound  originated. 


1  The  Atlantic,  Latin  American  and  Pacific 
Rate  Areas  are  delineated  in  Attachments  1, 
2,  and  3,  respectively. 
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c.  For  the  carriage  of  all  other 
mail,23 

(1)  For  the  period  March  8,  1974  to 
the  date  of  publication  of  this  order  in 
the  Federal  Register,  the  rates  estab¬ 
lishes  by  Order  75-2-3; 

(2)  For  the  period  from  the  date  of 
publication  of  this  order  in  the  Feder¬ 
al  Register  to  June  30,  1979, 

(a)  For  the  Atlantic  Rate  Area,  the 
mm  of  a  linehaul  charge  of  22.60  cents 
per  nonstop  great-circle  ton-mile  and  a 
terminal  charge  of  19.16  cents  per 
pound  originated; 

(b)  For  the  Pacific  Rate  Area,  the 
sum  of  a  linehaul  charge  of  20.83  cents 
per  nonstop  great-circle  ton-mile  and  a 
terminal  charge  of  18.17  cents  per 
pound  originated;  and 

(c)  For  the  Latin  American  Rate 
Area,  the  sum  of  a  linehaul  charge  of 
23.39  cents  per  nonstop  great-circle 
ton-mile  and  a  terminal  charge  of  7.71 
cents  per  pound  originated. 

3.  The  foregoing  rates  are  to  be  paid 
in  accordance  with  the  terms  and  con¬ 
ditions  set  forth  below. 

Conditions 

In  computing  the  mail  compensa¬ 
tion,  the  mail  ton-miles  for  each  ship¬ 
ment  of  mail  shall  be  based  upon  the 
nonstop  great-circle  mileage  between 
the  points  of  origin  and  destination  of 
each  shipment,  provided,  however, 
that  for  mail  shipments  moving  be¬ 
tween  the  Atlantic  and  Pacific  rate 
areas  which  transit  the  carrier’s  certif¬ 
icate  junction  point,  the  applicable  per 
mail  ton-mile  rate  as  set  forth  above, 
and  the  nonstop  great-circle  miles  to 
be  recognized  for  each  of  the  rate 
areas,  shall  be  determined  by  consider¬ 
ing  the  carrier’s  certificate  junction 
point  to  be  a  “point  of  destination”  for 
mail  shipments  on  the  flights  destined 
beyond  the  junction  point,  and  to  be  a 
“point  of  origin”  for  the  subsequent 
movement  of  such  mail  shipments 
beyond  such  junction  point,  whether 
or  not  the  flight  actually  stops  at  the 
aforesaid  junction  point.  The  total 
mail  compensation  payable  in  such  in¬ 
stances  shall  be  the  sum  of  the  com¬ 
pensation  computed  for  each  geo¬ 
graphic  rate  area.  The  nonstop  great- 
circle  mileages  shall  be  the  mileages 
computed  in  accordance  with  the  for¬ 
mula  set  forth  in  the  Notice  to  Users 
of  C.A.B.  official  mileages  issued  May 
21,  1970  (35  FR  8249). 

No  air  carrier  shall  transport  space 
available  mail  at  the  rates  fixed  herein 
on  any  aircraft  if  such  transportation 
will  displace  any  other  available  reve¬ 
nue  traffic. 

No  military  ordinary  mail  may  be 
transported  on  any  aircraft  unless  the 


2  Other  than  space  available  mail,  military 
ordinary  mail,  and  mail  for  which  rates  are 
established  elsewhere. 

’The  rates  prescribed  in  this  section  (c)  do 
not  apply  to  Eastern  Air  Lines,  Inc.  Except  as 
to  space  available  mail  and  military  ordinary 
mail.  Eastern  Air  Lines,  Inc.,  over  its  entire 
system,  is  covered  under  the  domestic  service 
mail  rates.  See  Order  78-11-80  (Docket 
23080-2). 
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air  carrier  has  first  provided  fully  for 
the  needs  of  the  postal  service  for  the 
transportation  of  all  mail  other  than 
military  ordinary  mail  and  space  avail¬ 
able  mail  on  that  aircraft  and  (in  the 
case  of  a  service  offering  passenger 
transportation)  has  also  first  provided 
fully  for  the  passenger  requirements 
on  that  flight. 

Origin  and  Destination  of  Mail 
Shipments 

As  used  herein,  “point  of  origin” 
means  the  point  at  which  the  carrier 
first  enplanes  the  mail  shipment  after 
receipt  thereof  from  a  postal  adminis¬ 
tration  or  its  representatives,  from  an¬ 
other  ratemaking  division  of  the  same 
earner  the  operations  of  which  are  not 
encompassed  herein,  or  from  another 
carrier;  and  "point  of  destination” 
means  the  point  at  which  the  carrier 
deplanes  the  mail  shipment  for  deliv¬ 
ery  to  a  postal  administration  or  its 
representatives,  to  a  separate  rate¬ 
making  division  of  the  same  carrier 
the  operations  of  which  division  are 
not  encompassed  herein,  or  to  another 
carrier. 

Equalization  of  Rates 

a.  Election  to  equalize— Any  air  car¬ 
rier  or,  pursuant  to  agreement,  any 
two  or  more  air  carriers  providing 
service  on  an  interline  or  interchange 
basis  may,  by  notice,  elect  to  establish 
a  reduced  charge  for  the  carriage  of 
mail  between  (a)  any  point  where  a 
U.S.  Postal  Service  international  ex¬ 
change  office  is  located 4  and  any 
other  point  to  which  such  internation¬ 
al  exchange  office  is  authorized  to  dis¬ 
patch  mail,  or  (b)  foreign  points,  equal 
to  the  charge  then  in  effect  for  service 
between  such  points  by  any  other  car¬ 
rier  or  carriers.5 

b.  Notice  of  Election  to  Equalize 
Rates— An  original  and  three  copies  of 
election  and  agreement  pursuant  to 
equalization  paragraph  a  above  shall 
be  tiled  with  the  Board,  and  a  copy 
thereof  shall  be  served  upon  the  Post- 


4 International  exchange  offices  currently 
authorized  to  dispatch  mail  for  the  Atlantic 
Rate  Area  are  located  in  Boston,  Chicago, 
Dallas.  Detroit,  Houston.  Los  Angeles, 
Miami.  New  Orleans,  New  York,  San  Juan, 
Washington,  and  Charlotte  Amalie.  Freder- 
icksted,  and  Christiansted.  V.I.  Fcr  the  Pa¬ 
cific  Rate  Area,  they  are  located  in  Anchor¬ 
age,  Chicago,  Guam,  Honolulu,  Los  Angeles, 
New  York,  Pago  Pago,  San  Francisco.  Seat¬ 
tle,  Wake,  and  Washington.  The  terms  of 
this  paragraph  shall  apply  to  points  at 
which  international  exchange  offices  are 
hereafter  established  and  shall  cease  to 
apply  to  any  points  at  which  international 
exchange  offices  are  discontinued.  The 
Postmaster  General  will  file  notice  of  such 
new  and  discontinued  offices  in  this  docket 
and  serve  a  copy  on  each  carrier  subject  to 
this  order. 

‘Outstanding  equalizations  shall  continue 
in  effect  hereunder  until  canceled  by  the 
equalizing  carrier  or  carriers. 


NOTICES 

master  General  and  each  carrier  pro¬ 
viding  on-line  or  connecting  service  be¬ 
tween  the  stated  points.  Such  notices 
shall  contain  a  complete  description  of 
the  reduced  charge  being  established, 
the  routing  over  which  it  applies,  how 
it  is  constructed,  and  the  charge  with 
which  equalization  is  sought. 

Any  equalized  rate  established  pur¬ 
suant  to  this  order  shall  be  effective 
for  the  electing  carrier  or  carriers  as 
of  the  date  of  filing  of  the  notice  re¬ 
quired  by  such  paragraphs  or  such 
later  date  as  may  be  specified  in  the 
notice  and  shall  continue  in  effect 
until  such  election  is  terminated.  Elec¬ 
tions  may  be  terminated  by  any  elect¬ 
ing  carrier  upon  10  days’  notice  filed 
with  the  Board  and  served  upon  the 
Postmaster  General  and'  each  carrier 
providing  on-line  or  connecting  service 
between  the  stated  points. 

c.  Division  of  Equalized  Rates— In 
case  of  equalization  of  rates  by  agree¬ 
ment  pursuant  to  equalization  para¬ 
graph  1  or  2  above,  the  agreement 
shall  provide  for  the  proration  of  the 
mail  compensation  between  participat¬ 
ing  carriers  on  the  basis  of  the  relative 
compensation  which  would  otherwise 
be  payable  to  each  carrier  in  the  ab¬ 
sence  of  the  provisions  of  equalization 
paragraph  1  or  2  above.  In  the  absence 
of  an  agreement  among  carriers  pursu¬ 
ant  to  equalization  paragraph  1  or  2 
above  for  equalization  of  rates  for  in¬ 
terline  or  interchange  shipments  be¬ 
tween  a  stated  pair  of  points,  any  car¬ 
rier  (or  two  or  more  carriers  jointly) 
may,  by  notice,  elect  to  receive  as  its 
portion  of  the  total  compensation  for 
each  shipment  the  amount  remaining 
after  subtracting  from  such  total  com¬ 
pensation  the  compensation  due  the 
other  carrier  or  carriers  involved  (non¬ 
electing  carriers).  Such  total  compen¬ 
sation  shall  be  computed  on  the  basis 
of  the  lowest  rate  then  in  effect  for 
service  between  the  stated  pair  of 
points  for  any  carrier  or  carriers.  The 
compensation  due  the  nonelecting  car¬ 
rier  or  carriers  shall  be  that  otherwise 
applicable  to  the  point-to-point  service 
it  actually  provides.  In  those  instances 
where  there  is  a  nonelecting  carrier  or 
carriers  involved  in  providing  the 
through  service  and  two  or  more  carri¬ 
ers  elect  to  receive  payment  under  this 
provision,  the  total  payment  due  such 
electing  carriers  shall  be  prorated  by 
them  on  the  basis  of  the  relative  com¬ 
pensation  which  would  otherwise  be 
payable  to  each  of  them  in  the  ab¬ 
sence  of  the  provisions  of  this  para¬ 
graph. 

d.  Division  of  Equalized  Rates  Pre¬ 
scribed  by  the  Board— In  the  event 
that  any  carrier  is  unable  to  enter  into 
an  agreement  with  any  other  carrier 
to  transport  mail  between  any  stated 
point  at  a  reduced  rate  pursuant  to 
equalization  paragraph  1  or  2  above,  it 
may  file  an  application  with  the  Board 


requesting  it  to  determine  and  fix  a 
different  method  of  apportioning  the 
total  compensation  for  each  such  ship¬ 
ment  of  mail  between  the  participat¬ 
ing  carriers.  Such  applications  shall 
not  be  deemed  to  reopen  the  mail 
rates  fixed  by  this  order.  Applications 
filed  pursuant  to  this  paragraph  shall 
conform  generally  to  the  provisions  of 
the  Rules  of  Practice  governing  the 
filing  of  petitions  in  mail  rate  cases. 
Within  7  days  after  the  application  is 
served,  any  party  may  file  an  answer 
in  support  of  or  in  opposition  to  the 
application,  together  with  any  docu¬ 
mentary  material  upon  which  it  relies. 
Any  order  upon  an  application  filed 
pursuant  to  this  paragraph  shall  be  ef¬ 
fective  no  earlier  than  the  filing  date 
of  the  application  with  the  Board. 

In  reviewing  such  application,  the 
Board  will  consider,  among  other  per¬ 
tinent  factors,  the  need  for  the  pro¬ 
posed  service,  the  historical  participa¬ 
tion  of  the  electing  carrier  or  carriers 
in  the  transportation  of  mail  between 
such  stated  points,  the  amount  of  ab¬ 
sorption  required,  and  the  grounds  for 
refusal  by  the  carrier  or  carriers  to 
enter  into  an  equalization  agreement. 
After  hearing  the  carriers  concerned, 
either  orally  or  .in  writing,  in  those 
cases  where  it  deems  such  action  ap¬ 
propriate,  the  Board  will,  by  order, 
prescribe  the  method  for  apportioning 
the  total  compensation  between  such 
carriers,  but  in  no  event  shall  the  car¬ 
rier  or  carriers  which  refuse  to  enter 
into  an  agreement  to  equalize  compen¬ 
sation  be  required  to  accept  less  than 
the  compensation  which  would  have 
been  payable  if  the  services  were  per¬ 
formed  under  voluntary  agreement 
pursuant  to  equalization  paragraph  1 
or  2  above. 

4.  The  rates  here  fixed,  determined, 
and  published  are  service  mail  rates 
payable  in  their  entirety  by  the  Post¬ 
master  General  pursuant  to  section 
406  (c)  of  the  Federal  Aviation  Act  of 
1958  as  amended. 

5.  The  investigation  in  Docket  26487 
is  terminated. 

6.  The  order  be  served  upon  all  par¬ 
ties  to  the  proceeding  in  Docket  26487. 

Phyllis  T.  Kaylor, 
Secretary. 

[FR  Doc.  78-36437  Filed  12-29  78;  8:45  am] 


[6320-01 -M] 

[Order  No.  78-12-94;  Docket  No.  32954) 

TEXAS  INTERNATIONAL  AIRLINES,  INC. 

Order  To  Show  Cause 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  14th  day  of  December,  1978. 
Application  of  TEXAS  INTERNA¬ 
TIONAL  AIRLINES,  INC.  for  amend¬ 
ment  of  its  certificate  of  public  con¬ 
venience  and  necessity  for  Route  82. 
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By  Order  78-10-25,  October  5,  1978, 
we  invited  interested  persons  to  show 
cause  why  we  should  not  amend  the 
certificate  of  Braniff  Airways  for 
Route  9  so  as  to  add  the  point  Mid¬ 
land/Odessa,  Texas.  We  denied  Mid¬ 
land’s  request  that  we  authorize  Bran¬ 
iff  to  provide  service  in  the  Midland/ 
Odessa-Dallas/Ft.  Worth  market  by 
exemption.  Finally,  we  left  to  be  han¬ 
dled  by  a  later  order  an  application  of 
Texas  International  Airlines  (TXI)  for 
amendment  of  its  certificate  for  Route 
82  so  as  to  provide  nonstop  service  be¬ 
tween  Dallas/Ft.  Worth  and  Oklaho¬ 
ma  City.'  The  facts  of  that  application 
were  discussed  in  the  order. 

Braniff  has  responded  to  TXI’s  eco¬ 
nomic  exhibits  filed  on  August  14.  It 
opposes  the  requested  authority,  con¬ 
tending  that  TXI  is  not  proposing  sig¬ 
nificant  service  improvements;  that  is¬ 
suance  of  an  order  to  show  cause  in  re¬ 
sponse  to  the  petition  would  run  con¬ 
trary  to  established  Board  policy  be¬ 
cause  the  certification  sought  would 
substantially  alter  existing  competi¬ 
tive  relationships  in  the  Dallas/Ft. 
Worth-Oklahoma  City  market;  and 
that  the  petition  raises  questions 
which  preclude  resolution  by  show- 
cause  procedures. 

We  have  tentatively  concluded,  on 
the  basis  of  the  tentative  findings 
below,  that  it  is  consistent  with  the 
public  convenience  and  necessity  to 
amend  TXI’s  certificate  so  as  to  add 
the  nonstop  segment  Dallas/Ft. 
Worth-Oklahoma  City;  such  service 
should  be  made  permissive;  TXI  is  fit, 
willing  and  able  to  perform  properly 
the  air  transportation  it  proposes  and 
to  conform  to  the  provisions  of  the 
Act  and  the  Board's  rules;  our  pro¬ 
posed  action  would  not  constitute  a 
major  Federal  action  significantly  af¬ 
fecting  the  quality  of  the  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1969;  and 
it  is  not  a  major  regulatory  action 
under  the  Energy  Policy  and  Conser¬ 
vation  Act  of  1975  (EPACA).* 

Grant  of  TXI’s  request  comports 
with  the  Airline  Deregulation  Act  of 
1978,  particularly  with  the  declaration 
of  policy  set  forth  in  section  102  which 
instructs  us  to  rely,  to  the  maximum 
extent  possible,  on  competitive  forces, 
including  potential  competition.  TXI 
has  proposed  competitive  service  in 
the  primary  market  and  service 
beyond  Dallas/Ft.  Worth  to  Midland/ 
Odessa,  where  direct  service  from 


'Such  authority,  if  granted,  would  permit 
TXI  to  offer  Midland/Odessa-Oklahoma 
City  one-stop  service  via  Dallas/Ft.  Worth. 

•TXI  filed  an  environmental  evaluation, 
to  which  we  received  no  objections,  indicat¬ 
ing  that  there  would  be  no  significant 
impact  on  the  environment  as  a  result  of  its 
proposed  service.  We  have  analyzed  TXI’s 
evaluation  and  find  it  to  be  reasonable.  Its 
service  will  require  the  use  of  only  1,029,888 
gallons  of  additional  fuel. 
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Oklahoma  City  has  been  eliminated 
by  Continental.  In  addition,  TXI  has 
proposed  fare  reductions  which  will 
provide  a  greater  choice  of  price.  Even 
should  TXI  not  enter  the  market, 
however,  or  ultimately  leave  it,  the  re¬ 
alistic  threat  of  entry  will  help  to 
force  incumbents  to  operate  efficiently 
and  responsively. 

We  will  give  interested  persons  30 
days  following  the  service  date  of  this 
order  to  show  cause  why  the  tentative 
findings  and  conclusions  set  forth  here 
should  not  be  made  final;  replies  will 
be  due  within  10  days  thereafter.  We 
expect  those  persons  to  direct  their 
objections,  if  any,  to  specific  matters 
dealt  with  here,  and  to  support  their 
objections  with  detailed  economic 
analysis.  If  an  oral  evidentiary  hearing 
complete  with  the  opportunity  for 
cross-examination  is  requested,  the  ob¬ 
jector  should  state,  in  detail,  why  such 
a  hearing  is  necessary  and  what  rele¬ 
vant  and  material  facts  the  objector 
would  expect  to  establish  through 
such  a  hearing  that  cannot  be  estab¬ 
lished  in  written  pleadings.  We  will 
not  entertain  general,  vague,  or  unsup¬ 
ported  objections.  We  remind  objec¬ 
tors  that,  under  the  1978  Act,  the 
burden  of  proof  is  on  them  to  show 
why  the  award  of  authority  here  is  not 
consistent  with  the  public  convenience 
and  necessity. 

ACCORDINGLY, 

1.  We  direct  all  interested  persons  to 
show  cause  why  we  should  not  issue 
an  order  making  final  the  tentative 
findings  and  conclusions  stated  here 
and  amending  TXI’s  certificate  for 
Route  82  by  adding  the  segment 
Dallas/Ft.  Worth,  Tex.-Oklahoma 
City,  Okla.; 

2.  We  direct  any  interested  persons 
having  objections  to  the  issuance  of  an 
order  making  final  the  proposed  find¬ 
ings,  conclusions  and  certificate 
amendment  set  forth  here  to  file  with 
us,  no  later  than  January  18,  1979, 
1978,  and  serve  upon  all  persons  listed 
in  paragraph  6  below,  a  statement  of 
objections  together  with  a  summary  of 
testimony,  statistical  data,  and  evi¬ 
dence  expected  to  be  relied  upon  to 
support  the  stated  objections;  interest¬ 
ed  persons  shall  file  answers  to  objec¬ 
tions  no  later  than  January  29,  1979; 

3.  If  timely  and  properly  supported 
objections  are  filed,  we  will  give  full 
consideration  to  the  matters  or  issues 
raised  before  we  take  further  action;  * 

4.  In  the  event  no  objections  are 
filed  to  any  part  of  this  order,  we  will 
eliminate  all  further  procedural  steps 
relating  to  such  part  or  parts  and  we 
will  proceed  to  enter  an  order  in  ac¬ 
cordance  with  the  tentative  findings 
and  conclusions  set  forth  in  this  order; 

5.  We  will  grant  the  petition  of 
Texas  International  Airlines  for  an 


•Since  provision  is  made  for  the  filing  of 
objections  to  this  order,  we  will  not  enter¬ 
tain  petitions  for  reconsideration. 
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order  to  show  cause  in  Docket  32954; 
and 

6.  We  will  serve  this  order  on  Texas 
International  Airlines,  Inc.;  Braniff 
Airways,  Inc.;  the  Midland/Odessa 
Parties;  the  Texas  Aeronautics  Com¬ 
mission;  Continental  Air  Lines,  Inc.; 
the  Dallas/Ft.  Worth  Parties;  the  City 
of  Oklahoma  City;  American  Airlines, 
Inc.;  Delta  Air  Lines,  Inc.;  Trans 
World  Airlines,  Inc.;  North  Central 
Airlines,  Inc.;  Northwest  Airlines,  Inc.; 
and  Western  Air  Lines,  Inc. 

We  will  publish  this  order  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board: 4 

Phyllis  T.  Kaylor, 
Secretary. 

[FR  Doc.  78-36459  Filed  12-29-78;  8:45  am] 


[6320-01 -M] 

[Order  No.  78-12-173;  Docket  No.  33712] 

TIGER  INTERNATIONAL-SEABOARD 
ACQUISITION  CASE 

Order  Instituting  Proceeding 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C. 
on  the  26th  day  of  December,  1978. 

On  October  17,  1978,  Tiger  Interna¬ 
tional  Inc.,  the  holding  company 
parent  of  Flying  Tiger  Line,  placed  its 
holdings  of  9.9  percent  of  Seaboard 
World  Airlines  stock  into  a  voting 
trust  similar  to  that  allowed  by  the 
Board  in  Orders  78-8-150  and  78-8-151 
for  Texas  International  and  Pan 
American’s  holdings  of  National  stock. 
Two  days  later  on  October  19,  Tiger 
International  increased  its  holdings  of 
Seaboard  stock  to  12.8  percent  and  ap¬ 
plied  to  the  Board  for  permission  to 
own  up  to  25  percent  of  Seaboard 
stock  without  a  voting  trust.  On  Octo¬ 
ber  20,  1978,  Seaboard  filed  an  emer¬ 
gency  petition  for  an  order  temporar¬ 
ily  restraining  Tiger  International 
from  acquiring  additional  Seaboard 
stock  which  the  Board  granted  the 
same  day  in  Order  78-10-101.  Tiger 
continued  to  purchase  Seaboard  stock 
until  the  close  of  the  stock  exchanges 
on  October  20  and  now  owns  15.6  per¬ 
cent  of  Seaboard’s  outstanding  shares 
in  the  voting  trust.  In  Order  78-10- 
101,  we  provided  interested  persons 
the  opportunity  to  submit  comments 
as  to  whether  or  not  Tiger  Interna¬ 
tional  should  be  permitted  to  resume 
its  purchases  of  Seaboard  stock. 

In  responding  to  Order  78-10-101, 
Tiger  International  argues  that  the  ac¬ 
quisition  of  control  and  possible  com¬ 
bination  with  Seaboard  would  not 
result  in  any  appreciable  diminution 
of  competition,  would  be  legal  under 
the  Federal  Aviation  Act  of  1958,  as 
amended,  and  section  7  of  the  Clayton 
Act,  and  should  therefore  be  ap- 


4  All  Members  concurred. 
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proved.  Tiger  defines  the  geographic 
market  as  worldwide  but  also  identi¬ 
fies  three  submarkets:  transatlantic, 
domestic  and  transpacific.  The  pro¬ 
posed  relevant  international  product 
market  consists  of  all  scheduled  and 
chartered  air  freight  operations  using 
combination,  belly  or  freighter  equip¬ 
ment,  as  well  as  modern  container- 
ships.  Tiger  argues  that  the  domestic 
market  encompasses  all  freight  carri¬ 
ers,  including  air  taxis  and  combina¬ 
tion  aircraft,  expedited  truck  services 
and  certain  high  speed  rail  services. 

Using  these  market  definitions, 
Tiger  contends  that  both  internation¬ 
ally  and  domestically  it  faces  fierce 
competition;  that  a  combination  with 
Seaboard  which  would  enable  Tiger  to 
move  quickly  into  the  transatlantic 
marketplace  is  necessary  to  maintain 
its  competitive  posture;  that  the  re¬ 
placement  of  Seaboard  by  Tiger  in  the 
Atlantic  will  bring  significant  trans¬ 
portation  benefits  to  the  shipping 
public  due  to  Tiger’s  aggressive  com¬ 
petitive  spirit;  that  the  elimination  of 
Seaboard  as  a  potential  competitor  in 
the  North  Atlantic  and  Pacific  would 
not  violate  the  antitrust  laws  accord¬ 
ing  to  the  Justice  Department’s 
merger  guidelines  using  Tiger’s  calcu¬ 
lations  of  firm  concentration;  and  that 
the  elimination  of  Seaboard  as  an 
actual  competitor  in  the  domestic  ex¬ 
pedited  freight  business  is  similarly 
legal  under  the  merger  guidelines  per¬ 
mitting  the  acquisition  of  a  firm  with 
less  than  two  percent  of  the  market  by 
a  firm  with  less  than  a  15  percent 
market  share  where  the  four  largest 
firms  have  less  than  75  percent  of  the 
market  as  calculated  by  Tiger. 

Tiger  maintains  that  its  acquisition 
of  Seaboard  stock  in  excess  of  ten  per¬ 
cent  in  a  voting  trust  does  not  violate 
the  Act  since  Tiger  cannot  exert  con¬ 
trol  until  the  Board  approves  its  appli¬ 
cation  permitting  the  voting  trust  to 
be  revoked.  Further,  Tiger  states  that 
the  Board’s  adoption  of  prescreening 
procedures  was  in  excess  of  its  author¬ 
ity  since  it  does  not  serve  the  public 
interest;  that  the  retroactive  applica¬ 
tion  of  this  procedure  to  Tiger  violates 
the  due  process  clause  of  the  Fifth 
Amendment;  that  the  Board  failed  to 
comply  with  procedural  requirements 
for  a  rulemaking;  that  the  Board,  like 
the  Federal  Trade  Commission,  has  no 
injunctive  authority  pursuant  to  sec¬ 
tion  7a  of  the  Clayton  Act;  and  that 
the  Board  has  no  power  to  issue  an  in¬ 
junction  prior  to  a  finding  that  control 
has  been  acquired  in  violation  of  sec¬ 
tion  408  or  section  11  of  the  Clayton 
Act. 

Seaboard  contends  that  Tiger  has 
willfully  violated  sections  408  and  411 
of  the  Federal  Aviation  Act  and  sec¬ 
tion  7  of  the  Clayton  Act  by  acquiring 
presumptive  control  of  Seaboard  prior 
to  Board  approval,  and  that  the  acqui¬ 


sition  of  control  by  Tiger  may  substan¬ 
tially  lessen  competition,  tend  to 
create  a  monopoly  and  constitute  an 
unfair  method  of  competition  in  the 
aircraft  leasing  market  and  the  all¬ 
cargo  carrier  market.  Seaboard  there¬ 
fore  asks  that  the  Board  restore  the 
status  quo  ante  by  ordering  Tiger  to 
divest  itself  of  its  Seaboard  stock  in 
excess  of  9.9  percent,  by  restraining 
Tiger  from  acquiring  Seaboard  stock, 
and  by  prohibiting  Tiger  from  voting 
any  of  its  Seaboard  stock  pending  a 
full  hearing  on  Tiger's  application. 

Seaboard  defines  the  relevant  inter¬ 
national  geographic  markets  as  the 
transatlantic  and  transpacific,  with  in¬ 
dividual  countries  constituting  rele¬ 
vant  submarkets  due  to  the  barriers  to 
entry  raised  by  foreign  governments 
and  the  Board’s  certification  require¬ 
ments.  Seaboard  views  the  domestic 
submarkets  as  the  city-pairs  in  which 
Seaboard  and  Tiger  actually  or  poten¬ 
tially  compete.  Seaboards  product 
market  definition  is  limited  to  U.S. 
flag  all-cargo  freighter  aircraft  that 
can  meet  the  special  shipping  require¬ 
ments  involve  in  the  expeditious  trans¬ 
portation  of  outsized  shipments,  large 
intermodal  cargo  containers,  hazard¬ 
ous  materials,  live  animals,  and  inter¬ 
nationally.  military  airlift  command 
transport.  Under  this  definition.  Sea¬ 
board  argues  that  the  relevant  domes¬ 
tic,  transatlantic,  and  transpacific 
markets  in  which  Tiger  and  Seaboard 
actually  or  potentially  compete  are 
highly  concentrated  and  characterized 
by  high  entry  barriers,  notably  the 
scarcity  of  widebodied  freighters  capa¬ 
ble  of  meeting  stringent  noise  stand¬ 
ards;  that  Seaboard’s  removal  from 
the  marketplace  through  acquisition 
by  Tiger  would  violate  the  antitrust 
laws  if  the  Justice  Department  merger 
guidelines  are  applied  to  Seaboard’s 
calculations  of  market  share  and  firm 
concentration;  and  that  the  anticom¬ 
petitive  effects  of  eliminating  a  non- 
IATA  competitor  in  price  and  innova¬ 
tive  services  are  not  outweighed  by  sig¬ 
nificant  transportation  conveniences 
and  needs  of  the  public  that  cannot  be 
satisfied  by  reasonably  available  alter¬ 
natives  having  materially  less  anticom¬ 
petitive  effects. 

The  Department  of  Justice  argues 
that  the  acquisition  of  Seaboard  by 
Tiger  raises  substantial  competitive 
questions  under  section  7  of  the  Clay¬ 
ton  Act  and  section  40JB  that  require 
the  status  quo  be  maintained  pending 
a  full  hearing  on  the  merits;  that  the 
Board,  acting  in  the  manner  of  an 
antitrust  court,  should  prevent  Tiger 
from  purchasing  additional  Seaboard 
stock  in  the  interim;  that  the  Airline 
Deregulation  Act  of  1978  requires  the 
Board  to  apply  a  traditional  section  7 
Clayton  Act  analysis  at  the  prescreen¬ 
ing  stage  and  at  the  hearing  on  the 
merits;  and  that  the  standard  to  be 


used  in  presecreening  Tiger’s  applica¬ 
tion  is  whether  serious  questions  going 
to  the  merits  are  raised.  While  the  De¬ 
partment  views  the  relevant  product 
market  as  the  movement  of  cargo  by 
air,  it  contends  that  economically  rele¬ 
vant  submarkets  are  U.S.  flag  all-cargo 
service  in  the  transatlantic  market  and 
the  entire  United  States,  and  U.S.  gov¬ 
ernment  cargo  service  worldwide.  DOJ 
asserts  that  Seaboard  and  Tiger  are 
substantial  actual  competitors  in  these 
already  concentrated  markets  and  a 
combination  of  the  two  carriers  would 
increase  that  concentration.  Given  the 
existence  of  these  serious  competitive 
questions  going  to  the  merits  of 
Tiger’s  application.  Justice  urges  the 
Board  to  continue  in  effect  Order  78- 
10-101  prohibiting  further  acquisition 
of  Seaboard  common  stock  by  Tiger 
International. 

A  private  citizen,  claiming  to  repre¬ 
sent  a  group  of  Seaboard  stockholders, 
submitted  a  letter  arguing  that  the 
Board’s  action  in  Order  78-10-101  was 
arbitrary  and  unmindful  of  the  dam¬ 
aging  results  to  Seaboard  stockhold¬ 
ers;  that  the  Board’s  interference  with 
the  market  has  caused  some  Seaboard 
stockholders  to  suffer  financial  loss; 
and  that  the  Board  should  not  restrict 
Tiger  from  continuing  to  purchase 
Seaboard  stock. 

On  November  9,  1978,  Tiger  Interna¬ 
tional  filed  a  motion  for  leave  to  file 
an  answer  to  Seaboard’s  comments, 
which  we  will  grant.  Tiger  argues  that 
Seaboard’s  market  analysis  contained 
some  fundamental  errors  and  inconsis¬ 
tencies  because  the  distinctive  services 
that  Seaboard  alleges  can  only  be  pro¬ 
vided  effectively  by  all-cargo  aircraft 
can  and  are  provided  by  belly  and 
combination  carriers,  and  that  Sea¬ 
board  failed  to  include  Federal  Ex¬ 
press,  the  second  largest  domestic  air¬ 
freight  carrier,  in  Seaboard’s  market 
definition.  Further,  Tiger  comments 
that  Seaboard’s  measurement  of 
market  concentration  in  terms  of 
available  capacity  rather  than  as  reve¬ 
nue  or  RTM’s  is  erroneous;  that  Sea¬ 
board’s  analysis  of  North  Atlantic 
market  concentration  using  the  period 
ending  June  30,  1976,  is  outdated  due 
to  several  major  changes  in  the 
market  since  that  time;  that  in  analyz¬ 
ing  the  transatlantic  market,  military 
airlift  is  not  a  relevant  submarket; 
that  Tiger  is  not  a  significant  competi¬ 
tor  in  the  European  airfreight  market; 
that  economic  barriers  to  entering  the 
domestic  freight  market  are  low  and 
will  remain  low;  and  finally,  that  any 
competition  between  Seaboard  and 
Tiger  in  the  aircraft  leasing  market  is 
irrelevant  to  the  present  case. 

On  November  17,  1978,  Seaboard 
filed  a  motion  for  leave  to  file  in  reply 
to  Tiger,  which  we  will  also  grant.  Sea¬ 
board  argues  in  its  response  that 
Tiger’s  application  to  the  Board  for  a 
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certificate  for  New  York-London 
scheduled  cargo  and  mail  authority  in 
direct  transatlantic  competition  with 
Seaboard  demonstrates  that  there 
may  be  a  substantial  lessening  of  com¬ 
petition  in  violation  of  the  Act  by 
Tiger’s  acquisition  of  control  of  Sea¬ 
board;  that  there  is  a  less  anticompeti¬ 
tive  alternative  for  Tiger  fulfilling  its 
alleged  transportation  needs  and  con¬ 
veniences  than  by  acquiring  Seaboard; 
and  that  Tiger  has  ignored  the  judicial 
recognition  of  relevant  submarkets  in 
which  the  lessening  of  competition 
may  be  measured. 

After  careful  consideration  of  these 
comments,  the  Board  has  determined 
to  vacate  Order  78-10-101  restraining 
Tiger  International  from  further  pur¬ 
chases  of  Seaboard  stock.  However, 
Tiger  International,  its  affiliates,  and 
any  trustee  acting  in  its  behalf  are 
prohibited  from  purchasing  more  than 
25  percent  of  Seaboard  stock  request¬ 
ed  in  Tiger’s  application  and  are  or¬ 
dered  to  retain  Tiger’s  current  stock 
holding  of  15.6  percent  and  any  addi¬ 
tional  purchases  not  to  exceed  25  per¬ 
cent  of  Seaboard’s  outstanding  shares 
in  an  approved  voting  trust.  We  are 
also  instituting  a  proceeding  to  investi¬ 
gate  the  public  interest,  especially  the 
competitive  significance  of  the  pro¬ 
posed  acquisition. 1 

As  a  rule,  the  Board  is  hesistant  to 
interfere  in  the  normal  workings  of 
the  capital  markets.  We  said  that: 

the  transaction  system  should  not  be  spared 
the  disciplines,  or  denied  the  benefits  of, 
the  capital  markets,  unencumbered  by  the 
Board  unless  some  clearly  demonstrated 
special  circumstances  is  [sic]  present.1 

The  Board  has  accordingly  indicated 
its  willingness  to  approve  the  use  of  a 
voting  trust  in  some  instances  as  a 
means  of  ameliorating  the  undesirable 
effect  that  the  rigid  presumption  of 
control  under  section  408(f)  *may 


'The  Board  vacated  Order  78-10-101  in 
Order  78-12-91,  adopted  December  14,  1978. 
The  Board  is  acting  here  pursuant  to  sec¬ 
tion  408  of  the  Federal  Aviation  Act  of  1958, 
49  U.S.C.  §  1378,  as  amended  by  section 
26(a)  of  P.L.  95-504,  the  Airline  Deregula¬ 
tion  Act  of  1978;  sections  411  and  414  of  the 
Act,  49  U.S.C.  §§  1381  and  1384;  and  sections 
7  and  11  of  the  Clayton  Act,  15  U.S.C.  §§  18, 
21. 

’Order  78-6-208  at  6.  See  also  Missouri 
Portland  Cement  Co.  v.  Cargill,  Inc.,  498 
F.2d  851,  854  (2d  Cir.),  cert  denied,  419  U  S. 
883  (1974). 

’Section  408(f),  49  U.S.C.  §  1378(f)  pro¬ 
vides:  For  the  purpose  of  this  section,  any 
person  owning  beneficially  10  percentum  or 
more  of  the  voting  securities  or  capital  of  an 
air  carrier  shall  be  presumed  to  be  in  con¬ 
trol  of  such  air  carrier  unless  the  Board 
finds  otherwise.  As  used  herein,  beneficial 
ownership  of  10  percentum  of  the  voting  se¬ 
curities  of  a  carrier  means  ownership  of 
such  amount  of  its  outstanding  securities  as 
entitles  the  holder  thereof  to  cast  10  per¬ 
centum  of  the  aggregate  votes  which  the 
holders  of  all  the  outstanding  voting  securi- 


have  on  the  capital  markets  and  on 
procompetitive  acquisitions.4 

In  Order  78-10-100,  adopted  the 
same  day  as  the  order  under  review 
here,  the  Board  approved  the  contin¬ 
ued  use  of  voting  trusts  by  Texas  In¬ 
ternational  and  Pan  American  to  ac¬ 
quire  up  to  25  percent  of  National  Air¬ 
line’s  stock.  While  cautioning  that  the 
use  of  a  voting  trust  does  not  necessar¬ 
ily  guarantee  that  control  has  not 
been  acquired,  the  Board  found  that 
the  voting  trusts  as  amended  and  the 
circumstances  surrounding  the  appli¬ 
cations,  especially  the  hostile  nature 
of  Texas  International’s  takeover  bid, 
were  sufficient  to  rebut  the  presump¬ 
tion  of  control.*  In  support  of  this  de¬ 
termination,  we  noted  that  a  propor¬ 
tional  voting  trust  denied  either  carri¬ 
er  the  clearest  avenue  of  control  by 
prohibiting  the  owner  from  voting  the 
stock  according  to  its  wishes.  Further, 
the  Board  dismissed  the  argument 
that  the  target  company’s  manage¬ 
ment  would  necessarily  bow  to  the 
pressure  of  a  large  but  only  potential¬ 
ly  powerful  stockholder.  We  concluded 
that: 

To  adopt  [this]  position  on  the  existence 
of  control  .  .  .  would  turn  section  408(f) 
into  a  virtual  bar  to  unfriendly  acquisitions. 
There  is  no  need  to  take  this  approach, 
since  the  competitive  and  public  interest 
goals  of  section  408  are  protected  by  the 
need  for  explicit  approval  before  any  con¬ 
solidation  can  take  place,  and  by  our  other 
statutory  powers.* 

At  the  same  time,  we  nevertheless  ex¬ 
pressed  general  approval  of  the  De¬ 
partment  of  Justice’s  suggestion  that 
the  Board  undertake  a  preliminary 
analysis  of  the  competitive  effects  of  a 
merger  in  order  to  determine  if  the  ac¬ 
quiring  carrier  should  be  permitted  to 
purchase  another  carrier’s  stock  in 
excess  of  the  10  percent  presumption 
of  control  pending  a  hearing  on  the 
merits.  The  Board  was  persuaded  that 
the  disturbance  which  the  target  com¬ 
pany’s  management  would  experience 
in  its  daily  operations,  the  potential 
for  concerted  anticompetitive  behav¬ 
ior,  and  the  hardship  to  shareholders 
in  the  event  of  divestiture  should  be 
averted.  Therefore,  the  Board  stated 
that  .  .  where  we  can  see  probable 
anticompetitive  problems  with  the 
consummated  transaction,  there  will 
be  obvious  reasons  to  enjoin  any  sig¬ 
nificant  steps  toward  acquisi¬ 
tion.  ...”  7  This  preliminary  screening 
policy  was  made  applicable  to  Tiger’s 
application  by  Order  78-10-101,  in 
which  the  Board  suspended  Tiger’s 
purchases  of  Seaboard  stock. 

In  its  comments  on  Order  78-10-101, 
the  Department  of  Justice  suggests 


ties  of  such  carriers  are  entitled  to  cast.  See 
Order  78-10-100  at  4-7. 

‘Order  78-10-100  at  7. 

*  Order  78-10-100  at  4.  11-12. 

*/d.  at  8. 

’  Id .  at  12. 


that  the  Board  rely  upon  the  body  of 
law  developed  under  section  7  of  the 
Clayton  Act  and  the  judicial  standards 
applied  by  the  courts  when  the  gov¬ 
ernment  seeks  a  preliminary  injunc¬ 
tion.  Justice  believes  that  the  Board 
should  maintain  the  status  quo  be¬ 
cause  this  case  involves  serious  com¬ 
petitive  questions  and,  when  the  gov¬ 
ernment  shows  that  serious  questions 
exist,  the  balancing  of  hardships  im¬ 
mediately  tips  toward  preventing  pos¬ 
sibly  illegal  mergers.  Tiger  and  Sea¬ 
board  agree  that  the  amended  section 
408  requires  the  Board,  at  least  initial¬ 
ly,  to  evaluate  the  competitive  conse¬ 
quences  under  antitrust  standards  ap¬ 
plicable  to  unregulated  industries.  Al¬ 
though  they  differ  in  their  character¬ 
izations  of  the  facts,  Seaboard  and 
Tiger  focus  their  discussion  upon  the 
judicial  interpretations  of  section  7  of 
the  Clayton  Act  without  dealing  ex¬ 
tensively  with  the  standard  to  be  ap¬ 
plied  in  a  situation  analogous  to  a  pre¬ 
liminary  injunction.  Indeed,  Tiger,  re¬ 
lying  on  the  burden  of  proof  contained 
in  amended  section  408(b),  denies  the 
Board's  authority  to  restrain  it  from 
purchasing  Seaboard  stock.  On  the 
other  hand,  Seaboard  contends  that  it 
meets  the  inferentially  applicable 
standard  because  Seaboard  has  dem¬ 
onstrated  probable  success  on  the 
merits,  irreparable  harm  to  Seaboard 
with  no  countervailing  hardship  to 
Tiger,  and  the  public  interest  in  pre¬ 
venting  violations  of  the  antitrust  law. 

On  reflection,  we  have  decided  not 
to  make  a  preliminary  assessment  of 
the  probable  ultimate  competitive  ef¬ 
fects  of  the  possible  merger,  which 
must  be  carefully  distinguished  from 
the  acquistion  of  stock  that  is  at  issue 
here.  We  are  concerned  that  a  choice 
among  any  of  the  asserted  standards 
for  a  preliminary  ruling  at  this  point 
may  produce  unintended  results,  espe¬ 
cially  when  we  have  not  yet  had  an  op¬ 
portunity  to  consider  any  of  the 
merger  cases  now  before  us  under  the 
requirements  of  the  recently  amended 
Act.  We  fear  that  the  adoption  of  a 
particular  test  for  such  a  preliminary 
ruling  at  this  time  might  imply  that 
the  particular  factors  relied  on  under 
that  test,  such  as  market  shares  and 
firm  concentration  predicated  upon 
particular  market  definitions  which 
might  ultimately  prove  to  be  incorrect, 
are  of  decisional  pre-eminence  in  all 
our  merger  deliberations.  Regardless 
of  which  test  we  applied,  we  would 
have  to  make  a  number  of  factual  as¬ 
sumptions  about  which  we  have  no 
evidence  or  experience.  Consequently, 
our  necessary  reliance  upon  tentative 
analysis  would  create  confusion  about 
the  antitrust  implications  of  other 
contemplated  transactions  and  inad¬ 
vertently  discourage  some  attempted 
stock  acquisitions  of  one  air  carrier  by 
another,  and  could  have  an  especially 
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chilling  effect  upon  hostile  takeovers. 
The  Board  is  therefore  hesitant  to 
place  hostile  takeovers  at  a  distinct 
procedural  disadvantage  in  relation  to 
consensual  mergers  which  involve  no 
competitive  prescreening. 

We  are  also  reluctant  seemingly  to 
prejudge  the  outcome  of  this  particu¬ 
lar  acquisition  or  the  evolutionary 
path  of  the  Board's  merger  policy 
under  the  new  Act.  In  this  case,  there 
is  no  compelling  need  for  the  Board  to 
act  immediately  in  order  to  protect 
the  public  interest.  In  contrast,  a  pre¬ 
liminary  decision  by  the  antitrust 
court  is  often  required  because  the 
merger  of  assets  can  usually  be  com¬ 
pleted  or  the  tender  offer  withdrawn 
before  a  trial  on  the  merits  of  the  anti¬ 
trust  claim.8  But,  as  we  have  already 
noted,  the  public  interest  in  prevent¬ 
ing  unlawful  mergers  will  be  adequate¬ 
ly  protected  in  the  interim  since, 
unlike  a  control  relationship  or  merger 
in  an  unregulated  industry,  any  agree¬ 
ment  affecting  competition  between 
Tiger  and  Seaboard  must  receive  ex¬ 
plicit  Board  approval  before  going  into 
effect.9 

Consistent  with  the  Pan  American 
and  TXI  approach,  the  Board  has  de¬ 
cided  to  scrutinize  the  voting  trust 
device  carefully  in  light  of  the  broader 
public  interest  implications  associated 
with  its  use  instead  of  undertaking  the 
originally  proposed  analysis  focusing 
on  probable  anticompetitive  effects  of 
the  ultimate  transaction.  There  is  an 
obvious  public  interest  in  enforcing 
the  Act’s  requirement  that  a  merger 
not  be  consummated  or  control  exer¬ 
cised  before  the  Board  has  a  chance  to 
examine  and  approve  the  transaction. 
We  can  envision  situations  involving 
voting  trusts  where  control  may  be 
created  in  fact  despite  the  legal  form 
of  the  transaction.  First,  the  voting 
trust  instrument  itself  murt  be  suffi¬ 
cient  to  prevent  the  acquiring  carrier 
from  exercising  control  over  the  stock. 
Second,  the  amount  of  stock  to  be  ac¬ 
quired  is  significant  since  ownership  of 
a  large  enough  portion  of  the  stock 
could  influence  the  target  company’s 
performance  even  if  it  is  voted  propor¬ 
tionally.  Finally,  we  cannot  foreclose 
the  possibility  that  the  Board  may  be 
convinced  that  the  anticompetitive  ef¬ 
fects  from  the  stock  interlock  during 
the  period  the  Board  is  considering 
the  merits  of  the  possible  merger 
outweigh  the  public  interest  in  avoid¬ 
ing  unnecessary  interference  with 

"See,  e.g.,  Missouri  Portland  Cement  Co.  v. 
Cargill.  Inc..  498  F.  2d  851,  854  (2d  Cir.), 
cert,  denied,  419  U.S.  883  (1974);  Copper- 
vmld  Corp.  v.  ImetaU  403  F.  Supp.  529,  607- 
08  (1975);  U.S.  v.  Pennzoil,  252  F.  2d  962, 
987-88  ( W.D.  Pa.  1975). 

9  Order  78-10-100.  See  FTC  v.  PepsiCo.  477 
F.  2d  24.  28-29  (2d  Cir.  1973);  FTC  v.  Lan¬ 
caster  Colony  Corp.,  Inc.,  434  F.  Supp.  1088, 
1096-97  (S.D.  N.Y.  1977).  See  FTC  v.  Dean 
Foods.  Inc.,  384  U.S.  597,  606  n.5  (1966). 


stock  acquisitions.  In  such  cases,  the 
Board  might  order  immediate  divesti¬ 
ture  if  the  applicant  has  acquired 
more  than  10  percent  of  the  target’s 
stock.  The  Board  can  also  be  expected 
to  order  divestiture  if  the  acquiring 
company  does  not  promptly  apply  for 
approval  of  the  acquisition.  We  appre¬ 
ciate  that  the  use  of  the  voting  trust 
device  in  order  to  purchase  stock  in 
the  target  company  may  be  a  neces¬ 
sary  short-term  strategy  to  achieve 
eventual  control  if  the  Board  ultimate¬ 
ly  approves  the  acquisition.  But  own¬ 
ership  of  the  entrusted  stock  without 
Board  scrutiny  raises  the  issue  of 
whether  control  has  in  fact  been  ac¬ 
quired  in  violation  of  section  408. 

We  cannot  find  that  any  of  these 
possible  reasons  for  disapproval  of  a 
stock  acquisition  is  applicable  in  this 
case.  Tiger  has  placed  its  Seaboard 
stock  in  a  voting  trust  whose  terms  in 
all  relevant  aspects  are  equivalent  to 
that  employed  by  Pan  American  and 
approved  by  the  Board. 10  Moreover, 
Tiger  has  only  applied  to  the  Board 
for  approval  of  the  outright  ownership 
of  25  percent  of  Seaboard’s  outstand¬ 
ing  shares  and  this  amount  of  stock 
will  be  subject  in  the  interim  to  the 
voting  trust.  No  party  has  convincing¬ 
ly  demonstrated  that  mere  ownership 
of  this  particular  amount  of  stock 
would  irreparably  harm  Seaboard  or 
endanger  the  public  interest  in  the  or¬ 
derly  adjudication  of  the  underlying 
competitive  issues  in  this  case.  Of 
course,  there  may  conceivably  be  in¬ 
stances  in  which  collusion  with  other 
large  voting  shareholders  could  be  a 
factor,11  or  occasions  when  the  per¬ 
centage  of  stock  to  be  acquired  is  so 
high  that  the  amount  requested  alone 
could  be  inferentially  adverse  to  the 
public  interest  despite  the  interposi¬ 
tioning  of  an  otherwise  acceptable 
voting  trust.  But  such  effects  have  not 
been  demonstrated  here. 

Arguably,  there  are  other  short  term 
effects  on  competition  which  could  in¬ 
fluence  the  Board's  determination  of 
whether  to  permit  entrusted  owner¬ 
ship  of  stock  in  excess  of  the  statutory 
presumption  of  control.  Generally, 
however,  the  Board  can  monitor  the 
activity  of  the  acquiring  and  target 
companies  and  encourage  specific  com¬ 
plaints.12  If  there  are  unfair  or  anti¬ 
competitive  practices,  the  Board  can 
enter  an  appropriate  order.  However, 

‘"Orders  78-8-150  and  78  10-100. 

"The  Board  must  be  notified  under  sec¬ 
tion  407  of  persons  holding  five  percent  of 
the  carrier's  stock  so  it  is  highly  unlikely 
that  the  Board  would  be  unaware  of  such 
potentials  for  abuse. 

”  In  fact,  shortly  after  Tiger’s  application. 
Seaboard  entered  in  direct  competition  with 
Tiger  in  nine  major  domestic  city-pairs  and 
Tiger  subsequently  applied  for  dormant  au¬ 
thority  in  the  New  York-London  market. 
SW-111,  Seaboard  Comments  at  31-33;  Sea¬ 
board  Reply  comments  at  1-2. 


blocking  the  purchase  of  stock  subject 
to  a  voting  trust  merely  on  the  basis  of 
predictions  about  the  ultimate  Board 
decision  does  not  appear  to  serve  any 
public  interest  purpose  in  this  case. 
We  are  therefore  confirming  in  this 
case  our  earlier  observations  that  a 
properly  structured  voting  trust  can, 
barring  unusual  circumstances,  effec¬ 
tively  rebut  the  presumption  of  con¬ 
trol  under  section  408(f).13  At  the  same 
time,  the  Board  is  not  dismissing  the 
possibility  that  Tiger  has  otherwise  ac¬ 
quired  control  of  Seaboard  in  violation 
of  section  408  or  that  the  Clayton  Act 
has  been  violated.14  We  have  merely 
analyzed  the  factual  circumstances 
surrounding  the  use  of  the  voting 
trust  and  reached  a  determination 
that  the  presumption  of  control  predi¬ 
cated  solely  on  the  ownership  of  stock 
has  been  overcome. 

When  a  voting  trust  can  insulate 
control  and  when  we  see  no  injury  to 
the  public  interest,  the  Board  is  hesi¬ 
tant  to  interfere  with  the  capital  mar¬ 
kets  to  the  extent  contemplated  in  an¬ 
nouncing  a  prescreening  program. 
While  originally  citing  our  concern 
with  the  possibility  of  unfair  harm  to 
carrier  management  and  shareholders 
of  the  target  company,  we  have  con¬ 
cluded  that  these  difficulties  are  in¬ 
herent  business  and  investment  risks 
which  the  Board  should  not  seek  to 
regulate.  Of  course,  our  experience 
with  voting  trusts  and  other  merger 
applicants  may  prompt  us  to  reject  the 
use  of  the  voting  trust  in  a  particular 
case  or  persuade  us  to  conduct  a  pre¬ 
screening  on  the  basis  of  the  anticom¬ 
petitive  impacts  of  an  acquisition.  For 
the  moment,  the  Board  perceives  no 
harm  to  the  public  interest  from  treat¬ 
ing  this  voting  trust  consistently  with 
the  other  recent  cases.  In  this  case. 
Board-ordered  divestiture  of  this 
amount  of  Seaboard  stock  would  not 
be  difficult  to  implement  and  the 
Board  can  surely  design  a  plan  to 
avoid  any  undue  hardship.  In  any 
event,  we  do  not  perceive  that  the 
Board’s  actions  with  respect  to  divesti¬ 
ture  procedures  would  be  influenced 
by  whether  the  amount  of  stock  in¬ 
volved  is  9.9  percent,  15.6  percent,  or 
25  percent. 

However,  to  avoid  any  misunder¬ 
standing  on  the  part  of  the  parties,  in¬ 
vestors,  and  shareholders,  we  must 
again  emphasize  that  we  have  made 
no  prejudgment  on  the  merits  of  a 
Tiger-Seaboard  merger.  Our  decision 
here  is  simply  that  it  would  be  prema¬ 
ture  to  make  any  sort  of  judgments  on 
the  basis  of  the  record  as  it  now  stands 
and  before  we  have  had  an  opportuni¬ 
ty  to  decide  any  of  the  pending  merger 
cases  under  the  standards  of  the  Air¬ 
line  Deregulation  Act.  Divestiture  is 
likely  if  the  Board’s  decision  is  ad- 

13  Order  78-10-100  at  4-8. 

14  Id.  at  9. 
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verse.  Recognizing  this  possibility,  any 
investor  who  seeks  to  find  some  clue  to 
the  final  decision  in  this  order  does  so 
at  his  own  risk.  Further,  we  trust  that 
Tiger  and  Seaboard  will  accurately 
inform  the  present  shareholders  of 
the  need  for  prior  Board  approval  if 
there  is  a  tender  offer. 

A  good  deal  of  assessment  of  the 
public  interest  and  the  relative  hard¬ 
ship  of  the  parties  is  based  on  our 
belief  that  an  evidentiary  hearing  on 
the  issues  in  this  case  can  be  handled 
expeditiously.  The  Board  will  thus 
have  the  benefit  of  a  fully  developed 
record  in  a  relatively  short  time.  Al¬ 
though  Tiger  has  applied  for  the  ac¬ 
quisition  and  control  of  25  percent  of 
the  Seaboard  stock  in  this  proceeding. 
Tiger  has  stated  that  its  reason  for 
seeking  this  block  of  stock  is  to  facili¬ 
tate  a  business  combination  with  Sea¬ 
board  and  that  it  is  willing  to  litigate 
the  merger  issue  in  this  case. 15  In 
order  to  remove  any  ambiguity,  we 
wish  to  include  the  issue  of  the  effect 
on  competition  resulting  from  the 
merger  of  Flying  Tiger  and  Seaboard 
within  the  scope  of  this  investigation. 
Based  on  Tiger’s  representation,**  we 
also  tentatively  find  that  this  proceed¬ 
ing  will  not  constitute  a  major  Federal 
action  significantly  affecting  the 
human  environment. 17 

Consistent  with  our  treatment  of 
this  issue  in  the  Pan  American  and 
Texas  International  acquisition  case, 
we  are  granting  waivers  to  the  Direc¬ 
tor,  Bureau  of  Pricing  and  Domestic 
Aviation  and  the  Director,  Bureau  of 
Consumer  Protection,  from  Part  300 
of  the  Board's  Rules  so  that  they  may 
participate  in  the  Board’s  considera¬ 
tion  of  this  case.  See  Order  78-12-109. 

Accordingly,  under  the  authority 
granted  in  sections  204,  407,  408,  411. 
414  and  1002  of  FAA,  as  amended  by 
P.L.  95-504;  the  Board’s  regulations; 
ind  sections  11  and  18  of  the  Clayton 
Act: 

1.  A  proceeding  to  consider  the  ap¬ 
plication  of  Tiger  International,  Inc., 
for  approval  of  the  acquisition  of  con¬ 
trol  of  Seaboard  World  Airlines,  Inc., 
is  instituted  in  Docket  33712,  and  is  set 
for  hearing  before  an  Administrative 
Law  Judge  of  the  Board; 

2.  Authority  to  order  testimony  and 
the  production  of  documents  is  dele¬ 
gated  to  the  Administrative  Law  Judge 
conducting  the  proceeding  instituted 
in  paragraph  1  above  as  provided  for 
in  section  1004(e)  of  the  Act.  This  au¬ 
thority  is  not  limited  by  the  provisions 
of  Rule  20  of  the  Rules  of  Practice; 

3.  The  petition  for  intervention  of 
Northwest  Airlines,  Inc.,  is  granted,  in 
accordance  with  section  302.15  of  the 
Board’s  Procedural  Regulations; 


14 Application  of  Tiger  International,  Inc. 
For  Approval  of  the  Ownership  Without  a 
Voting  Trust  of  Seaboard  World  Airlines, 
Inc.  ’s  Common  Stock  at  4. 

'*  Id.  at  6. 

" Section  312.9(a)(2)(iMv). 
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4.  Motions  to  consolidate  and  peti¬ 
tions  for  reconsideration  of  this  order 
shall  be  filed  within  10  days  of  the 
date  of  service  of  this  order  and  re¬ 
sponsive  answers  shall  be  filed  5  days 
thereafter; 

5.  This  order  shall  be  served  on 
Tiger  International,  Seaboard  World 
Airways,  United  States  Department  of 
Justice,  Department  of  Transporta¬ 
tion,  and  Department  of  Defense,  the 
Federal  Trade  Commission,  the  Secu¬ 
rities  and  Exchange  Commission;  and 
the  Bank  of  California  National  Asso¬ 
ciation; 

6.  The  Bank  of  California  National 
Association  is  directed  to  vote  all  Sea¬ 
board  World  Airline  shares  held  by  it 
pursuant  to  a  trust  agreement  with 
Tiger  International,  Inc.,  dated  Octo¬ 
ber  16,  1978,  only  in  accordance  with 
paragraph  7  of  that  agreement  until 
further  order  of  the  Board;  and 

7.  Tiger  International,  Inc.,  is  per¬ 
mitted  to  purchase  no  more  than  25 
percent  of  the  shares  of  Seaboard 
World  Airlines,  Inc.  to  be  held  in  the 
trust  described  in  paragraph  6. 

8.  The  motions  of  Tiger  Internation¬ 
al,  dated  November  9,  1978,  and  the 
motion  of  Seaboard  World  Airways, 
dated  November  17,  1978,  to  file  on 
otherwise  unauthorized  documents  are 
granted. 

This  order  shall  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board:  18 

Phyllis  T.  Kaylor, 
Secretary. 

[FR  Doc.  78-36460  Filed  12-29-78;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Industry  and  Trade  Administration 

COMPUTER  SYSTEMS  TECHNICAL  ADVISORY 
COMMITTEE 

Portiaily  Closed  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  5  U.S.C.  App.  (1976),  notice 
is  hereby  given  that  a  meeting  of  the 
Computer  Systems  Technical  Advisory 
Committee  will  be  held  on  Thursday. 
January  18,  1979,  at  9:30  a.m.  in  Room 
6029,  Main  Commerce  Building,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C. 

The  Computor  Systems  Technical 
Advisory  Committee  was  initially  es¬ 
tablished  on  January  3,  1973.  On  De¬ 
cember  20,  1974,  January  13.  1977,  and 
August  28,  1978,  the  Assistant  Secre¬ 
tary  for  Administration  approved  the 
recharter  and  extension  of  the  Com¬ 
mittee,  pursuant  to  Section  5(c)(1)  of 
the  Export  Administration  Act  of 
1969,  as  amended,  50  U.S.C.  App.  Sec. 


'•All  Members  concurred. 
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2404(c)(1)  and  the  Federal  Advisory 
Committee  Act. 

The  Committee  advises  the  Office  of 
Export  Administration,  Bureau  of 
Trade  Regulation,  with  respect  to 
questions  involving  (A)  technical  mat¬ 
ters,  (B)  worldwide  availability  and 
actual  utilization  of  production  tech¬ 
nology,  (C)  licensing  procedures  which 
may  affect  the  level  of  export  controls 
applicable  to  computer  systems,  in¬ 
cluding  technical  data  or  other  infor¬ 
mation  related  thereto,  and  (D)  ex¬ 
ports  of  the  aforementioned  commod¬ 
ities  and  technical  data  subject  to  mul¬ 
tilateral  controls  in  which  the  United 
States  participates  including  proposed 
revisions  of  any  such  multilateral  con¬ 
trols. 

The  Committee  meeting  agenda  has 
five  parts: 

General  Session 

(1)  Opening  remarks  by  the  Chair¬ 
man. 

(2)  Presentation  of  papers  or  com¬ 
ments  by  the  public. 

(3)  Report  on  the  current  work  pro¬ 
gram  of  the  Subcommittees: 

(a)  Technology  Transfer; 

(b)  Foreign  Availability; 

(c)  Hardware;  and 

(d)  Licensing  Procedures. 

(4)  Review  of  proposed  subcommit¬ 
tee  study  programs  for  1979. 

Executive  Session 

(5)  Discussion  of  matters  properly 
classified  under  Executive  Order  11652 
or  12065,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strate¬ 
gic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
is  open  to  the  public,  at  which  a  limit¬ 
ed  number  of  seats  will  be  available. 
To  the  extent  time  permits,  members 
of  the  public  may  present  oral  state¬ 
ments  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

With  respect  to  agenda  item  (5),  the 
Assistant  Secretary  of  Commerce  for 
Administration,  with  the  concurrence 
of  the  delegate  of  the  General  Coun¬ 
sel,  formally  determined  on  September 
6,  1978,  pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  94-409,  that  the  matters  to  be  dis¬ 
cussed  in  the  Executive  Session  should 
be  exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act  relat¬ 
ing  to  open  meetings  and  public  par¬ 
ticipation  therein,  because  the  Execu¬ 
tive  Session  will  be  concerned  with 
matters  listed  in  5  U.S.C.  552b(c)(l). 
Such  matters  are  specifically  author¬ 
ized  under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in 
the  interests  of  national  defense  or 
foreign  policy.  All  materials  to  be  re¬ 
viewed  and  discussed  by  the  Commit¬ 
tee  during  the  Executive  Session  of 
the  meeting  have  been  properly  classi- 
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fied  under  Executive  Order  11652  or 
12065.  All  Committee  members  have 
appropriate  security  clearances. 

Copies  of  the  minutes  of  the  open 
portion  of  the  meeting  will  be  availa¬ 
ble  upon  written  request  addressed  to 
the  Freedom  of  Information  Officer, 
Room  3012,  Industry  and  Trade  Ad¬ 
ministration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

For  further  information,  contact  Mr. 
Charles  C.  Swanson,  Director,  Oper¬ 
ations  Division,  Office  of  Export  Ad¬ 
ministration,  Industry  and  Trade  Ad¬ 
ministration,  Room  1617M.  U.S.  De¬ 
partment  of  Commerce,  Washington, 
D.C.  20230,  telephone:  A/C  202-377- 
4196. 

The  complete  Notice  of  Determina¬ 
tion  to  close  meetings  or  portions 
thereof  of  the  series  of  meetings  of 
the  Computer  Systems  Technical  Ad¬ 
visory  Committee  and  of  any  subcom¬ 
mittees  thereof,  was  published  in  the 
Federal  Register  on  September  14. 
1978  (43  FR  41073). 

Dated:  December  27,  1978. 

Rauer  H.  Meyer, 
Director,  Office  of  Export  Ad¬ 
ministration,  Bureau  of  Trade 
Regulation,  U.S.  Department 
of  Commerce. 

[FR  Doc.  78-36454  Filed  12-29-78;  8:45  am] 


proved  the  continuation  of  the  Sub¬ 
committee  pursuant  to  the  charter  of 
the  Committee. 

The  Committee  advises  the  Office  of 
Export  Administration  with  respect  to 
questions  involving  (A)  technical  mat¬ 
ters,  (B)  worldwide  availability  and 
actual  utilization  of  production  tech¬ 
nology,  (C)  licensing  procedures  which 
affect  the  level  of  export  controls  ap¬ 
plicable  to  computer  systems,  includ¬ 
ing  technical  data  or  other  informa¬ 
tion  related  thereto,  and  (D)  exports 
of  the  aforementioned  commodities 
and  technical  data  subject  to  multilat¬ 
eral  controls  in  which  the  United 
States  participates  including  proposed 
revisions  of  any  such  multilateral  con¬ 
trols.  The  Hardware  Subcommittee 
was.  formed  to  continue  the  work  of 
the  Performance  Characteristics  and 
Performance  Measurements  Subcom¬ 
mittee,  pertaining  to  (1)  Maintenance 
of  the  processor  performance  tables 
and  further  investigation  of  total  sys¬ 
tems  performance;  and  (2)  Investiga¬ 
tion  of  array  processors  in  terms  of  es¬ 
tablishing  the  significance  of  these  de¬ 
vices  and  determining  the  differences 
in  characteristics  of  various  types  of 
these  devices. 

The  Subcommittee  meeting  agenda 
has  four  parts: 

General  Session 

1.  Opening  remarks  by  the  Chair¬ 
man. 

2.  Presentation  of  papers  or  com¬ 
ments  by  the  public. 

3.  Discussion  of  possible  future  activ¬ 
ities  for  the  Subcommittee.  Some  of 
the  topics  to  be  discussed  will  be  per¬ 
formance  measures  with  respect  to 
computer  equipment  versus  computer 
systems,  new  computer  architectures, 
user  microprogrammability  features, 
and  multi-processor  systems. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  11652 
or  12065,  dealing  with  the  U.S.  and 
COCOM  control  program  and  stategic 
criteria  related  thereto. 

The  General  Session  of  the  meeting 
is  open  to  the  public,  at  which  a  limit¬ 
ed  number  of  seats  will  be  available. 
To  the  extent  time  permits  members 
of  the  public  may  present  oral  state¬ 
ments  to  the  Subcommittee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

With  respect  to  agenda  item  (4),  the 
Assistant  Secretary  of  Commerce  for 
Administration,  with  the  concurrence 
of  the  delegate  of  the  General  Coun¬ 
sel,  formally  determined  on  September 
6,  1978,  pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
as  amended  by  Section  5(c)  of  the 
Government  in  the  Sunshine  Act.  P.L. 
94-409,  that  the  matters  to  be  dis-, 
cussed  in  the  Executive  Session  should 


be  exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act  relat¬ 
ing  to  open  meetings  and  public  par¬ 
ticipation  therein,  because  the  Execu¬ 
tive  Session  will  be  concerned  with 
matters  listed  in  5  U.S.C.  552b(c)(l). 
Such  matters  are  specifically  author¬ 
ized  under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in 
the  interests  of  national  defense  or 
foreign  policy.  All  materials  to  be  re¬ 
viewed  and  discussed  by  the  Subcom¬ 
mittee  during  the  Executive  Session  of 
the  meeting  have  been  properly  classi¬ 
fied  under  Executive  Order  11652  or 
12065.  All  Subcommittee  members 
have  appropriate  security  clearances. 

Copies  of  the  minutes  of  the  open 
portion  of  the  meeting  will  be  availa¬ 
ble  upon  written  request  addressed  to 
the  Freedom  of  Information  Officer, 
Room  3012,  Industry  and  Trade  Ad¬ 
ministration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

For  further  information,  contact  Mr. 
Charles  C.  Swanson,  Director,  Oper¬ 
ations  Division.  Office  of  Export  Ad¬ 
ministration,  Industry  and  Trade  Ad¬ 
ministration,  Room  1617M,  U.S.  De¬ 
partment  of  Commerce,  Washington, 
D.C.  20230,  telephone:  A/C  202-377- 
4196. 

The  complete  Notice  of  Determina¬ 
tion  to  close  meetings  or  portions 
thereof  of  the  series  of  meetings  of 
the  Computer  Systems  Technical  Ad¬ 
visory  Committee  and  of  any  subcom- 
mitees  thereof,  was  published  in  the 
Federal  Register  on  September  14, 
1978  (43  FR  41073). 

Date:  December  27,  1978. 

Rauer  H.  Meyer, 
Director,  Office  of  Export  Ad¬ 
ministration,  Bureau  of  Trade 
Regulation,  U.S.  Department 
of  Commerce. 

[FR  Doc.  78-36453  Filed  12  29-78;  8:45  am] 


[3510-15-M] 

Maritime  Administration 
[Docket  No.  S-632] 

ZAPATA  PRODUCTS  TANKERS,  INC. 

Application 

Zapata  Products  Tankers,  Inc. 
(Zapata)  is  the  holder  of  a  long-term 
operating-differential  subsidy  contract 
in  the  worldwide  bulk  trade.  Zapata 
Bulk  Transport  (Bulk  Transport),  an 
affiliate  of  Zapata,  is  considering  re¬ 
sponding  to  a  Military  Sealift  Com¬ 
mand  (MSC)  Request  for  Proposals  in 
connection  with  the  operation  of  four 
37,000  DWT  tankers,  namely,  the 
USNS’s  COLUMBIA,  NECHES,  SUS¬ 
QUEHANNA  and  HUDSON.  Bulk 
Transport,  under  the  terms  of  the 
RFP,  would  operate  the  tankers  under 


[3510-25-M] 

HARDWARE  SUBCOMMITTEE  OF  THE  COMPUT¬ 
ER  SYSTEMS  TECHNICAL  ADVISORY  COM¬ 
MITTEE 

Partially  Closed  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1976),  notice  is  hereby 
given  that  a  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Sys¬ 
tems  Technical  Advisory  Committee 
will  be  held  on  Wednesday,  January 
17,  1979,  at  9:00  a.m.  in  Conference 
Room  D.  Main  Commerce  Building, 
14th  Street  and  Constitution  Avenue 
NW„  Washington,  D.C. 

The  Computer  Systems  Technical 
Advisory  Committee  was  initially  es¬ 
tablished  on  January  3,  1973.  On  De¬ 
cember  20,  1974,  January  13,  1977,  and 
August  28,  1978,  the  Assistant  Secre¬ 
tary  for  Administration  approved  the 
recharter  and  extension  of  the  Com¬ 
mittee,  pursuant  to  Section  5(c)(1)  of 
the  Export  Administration  Act  of 
1969,  as  amended,  50  U.S.C.  App.  Sec. 
2404(c)(1)  and  the  Federal  Advisory 
Committee  Act.  The  Hardware  Sub¬ 
committee  of  the  Computer  Systems 
Technical  Advisory  Committee  was  es¬ 
tablished  on  July  8,  1975,  with  the  ap¬ 
proval  of  the  Director,  Office  of 
Export  Administration,  pursuant  to 
the  Charter  of  the  Committee.  And, 
on  October  16,  1978,  the  Assistant  Sec¬ 
retary  for  Industry  and  Trade  ap¬ 
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the  direction  of  the  MSC  and  from 
time  to  time  might  operate  them  in 
the  domestic  trade  carrying  petroleum 
or  its  products  between  points  in  the 
United  States. 

Zapata  will  require  written  permis¬ 
sion  of  the  Maritime  Administration 
under  section  805(a)  of  the  Merchant 
Marine  Act,  1938,  as  amended,  if  Bulk 
Transport  is  to  operate  the  four  tank¬ 
ers  as  outlined  above. 

Any  person,  firm,  or  corporation 
having  any  interest  (within  the  mean¬ 
ing  of  section  805(a))  in  such  applica¬ 
tion  and  desiring  to  be  heard  on  issues 
pertinent  to  section  805(a)  and  desir¬ 
ing  to  submit  comments  or  views  con¬ 
cerning  the  application  must,  by  close 
of  business  on  January  8,  1979,  file 
same  with  the  Secretary,  Maritime  Ad¬ 
ministration,  in  writing,  in  triplicate, 
together  with  petition  for  leave  to  in¬ 
tervene  which  shall  state  clearly  and 
concisely  the  grounds  of  interest,  and 
the  alleged  facts  relied  on  for  relief. 

If  no  petitions  for  leave  to  intervene 
are  received  within  the  specified  time 
or  if  it  is  determined  that  petitions 
filed  do  not  demonstrate  sufficient  in¬ 
terest  to  warrant  a  hearing,  the  Mari¬ 
time  Administration  will  take  such 
action  as  may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are  re¬ 
ceived  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive  evi¬ 
dence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to 
any  person,  firm,  or  corporation  oper¬ 
ating  exclusively  in  the  coastwise  or 
intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade  op¬ 
erations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.504  Operating-Differential 
Subsidies  (ODS)) 

By  Order  of  the  Assistant  Secretay 
for  Maritime  Affairs. 

Dated:  December  27,  1978. 

James  S.  Dawson,  Jr., 
Secretary. 

[FR  Doc.  78-36388  Filed  12-29-78;  8:45  am] 


[3510-18-M] 

Office  of  H*e  Secretary 

DOMESTIC  POLICY  REVIEW  ON  INDUSTRIAL 
INNOVATION 

Public  Symposia 

Notice  is  hereby  given  that  the  De¬ 
partment  of  Commerce  has  scheduled 
a  series  of  public  symposia  to  be  held 
as  a  part  of  the  Domestic  Policy 
Review  on  Industrial  Innovation.  This 
review,  being  undertaken  pursuant  to 


President  Carter’s  concern  for  the 
status  of  industrial  innovation  in  the 
United  States,  is  focusing  on  the  ef¬ 
fects  upon  industrial  Innovation  of: 

■oonomic  and  trade  policy 
Federal  procurement  policy 
Federal  patent  policy 
Federal  information  policy 
Federal  direct  support  of  research  and  de¬ 
velopment 

Federal  environment,  health  and  safety  reg¬ 
ulations 

Regulation  of  industry  structure  and  com¬ 
petition 

These  subjects  will  be  the  focus  of 
seven  symposia  in  which  senior  execu¬ 
tives  from  the  business,  industrial, 
labor,  academic  and  public  interest 
communities  will  participate.  The  sym¬ 
posia  will  be  chaired  by  Dr.  Jordan  J. 
Baruch,  Assistant  Secretary  of  Com¬ 
merce  for  Science  and  Technology. 
Other  federal  agencies  will  be  repre¬ 
sented  at  the  highest  policy  level. 

Each  session  will  consist  of  both 
formal  presentations  and  informal  dis¬ 
cussion,  with  ample  opportunity  for 
audience  participation.  The  sessions 
will  begin  at  9:30  a.m.  and  conclude  at 
5:00  p.m.,  with  a  break  for  lunch  be¬ 
tween  12  noon  and  1:30  p.m.  Following 
is  the  schedule  for  these  symposia, 
and  their  locations. 


Domestic  Policy  Review  of  Industrial 
Innovation 

PUBLIC  SYMPOSIA  SCHEDULE 


Subject  of  symposium 

Date  (1970) 

January  15 
January  16 

January  17 

January  19 

January  22 
January  24 
January  25 

Direct  Support  of  Research  and  De¬ 
velopment. 

Environment,  Health,  and  Safety 
Regulations. 

Regulation  of  Industry  Structure 
and  Competition. 

Patents . 

Location:  All  symposia  will  be  held 
in  the  U.S.  Department  of  Commerce 

Auditorium  on  the  first  floor  of  the 
Main  Commerce  Department  building 
(entrance  on  14th  Street  between  Con¬ 
stitution  and  Pennsylvania  Avenues, 
NW.) 

Dated:  December  18,  1978. 

Jordan  J.  Baruch, 
Assistant  Secretary  for 
Science  and  Technology. 

[FR  Doc.  78-36363  Filed  12-29-78;  8:45  am] 


[3510-25-M] 

COMMITTEE  FOR  THE  IMPLEMENTA¬ 
TION  OF  TEXTILE  AGREEMENTS 

CSRTAIN  COTTON,  WOOL  AND  MAN-MADE 
mm  TEXTILE  PRODUCTS  FROM  MACAU 

hep  ort  Restraint  Levels 

December  27,  1978. 

AGENCY:  Committee  for  the  Imple¬ 
mentation  of  Textile  Agreements. 

ACTION:  Establishing  import  re¬ 
straint  levels  for  certain  cotton,  wool 
and  man-made  fiber  textile  products 
from  Macau  during  the  twelve-month 
period  beginning  on  January  1,  1979 
and  extending  through  December  31, 
1979. 

SUMMARY:  The  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  March  3,  1975,  as 
amended,  between  the  Governments 
of  the  United  States  and  Portugal,  es¬ 
tablishes  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Macau 
and  exported  to  the  United  States 
during  the  twelve-month  period  begin¬ 
ning  on  January  1,  1979  and  extending 
through  December  31,  1979.  In  the 
letter  published  below  the  Chairman 
of  the  Committee  for  the  Implementa¬ 
tion  of  Textile  Agreements  directs  the 
Commissioner  of  Customs  to  limit  im¬ 
ports  for  consumption  and  withdrawal 
from  warehouse  for  consumption,  of 
cotton,  wool  and  man-made  fiber  tex¬ 
tile  products  in  Categories  333/334/ 
335,  338,  340,  341,  347/348,  445/446, 
633/534/635  and  641,  to  the  designat¬ 
ed  levels  during  the  twelve-month 
period  beginning  on  January  1,  1979. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  num¬ 
bers  was  published  in  the  Federal 
Register  on  January  4,  1978  (43  FR 
884),  as  amended  on  January  25,  1978 
(43  FR  3421),  March  3,  1978  (43  FR 
8828),  June  22,  1978  (43  FR  26773), 
and  September  5,  1978  (43  FR  39408)). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to  im¬ 
plement  all  of  the  provisions  of  the  bi¬ 
lateral  agreement,  as  amended,  but  are 
designed  to  assist  only  in  the  imple¬ 
mentation  of  certain  of  its  provisions. 

EFFECTIVE  DATE:  January  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT. 

Robert  C.  Woods,  International 
Trade  Specialist,  Office  of  Textiles, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20203  (202/377- 
5423). 

Arthur  Garel, 

Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements. 
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December  27, 1978. 

Committee  for  the  Implementation  of 
Textile  Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington,  D.C. 

Dear  Mr.  Commissioner:  Under  the  terms 
of  the  Arrangements  Regarding  Interna¬ 
tional  Trade  in  Textile  done  at  Geneva  on 
December  20,  1973,  as  extended  on  Decem¬ 
ber  15,  1977;  pursuant  to  the  Bilateral 
Cotton,  Wool,  and  Man-Made  Fiber  Textile 
Agreement  of  March  3,  1975,  as  amended, 
between  the  Governments  of  the  United 
States  and  Port  ugal,  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3.  1972,  as  amended  by  Executive 
Order  11951  of  January  6,  1977,  you  are  di¬ 
rected  to  prohibit,  effective  on  January  1, 
1979  and  for  the  twelve-month  period  ex¬ 
tending  through  December  31,  1979,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consump¬ 
tion  of  cotton,  wool  and  man-made  fiber 
textile  products  in  the  following  categories 
from  Macau  in  excess  of  the  indicated  levels 
of  restraint: 


Category 

12-month  level  of 
restraint 

333/334/335 . . . 

338 . 

97,222  dozen 

340 . 

93,625  dozen 

347/348  . 

445/446  . 

633/634/635  . 

67,242  dozen 

641 . . . 

48,276  dozen 

In  carrying  out  this  directive,  entries  of 
textile  products  in  Category  347/348,  pro¬ 
duced  or  manufactured  in  Macau  and  ex¬ 
ported  to  the  United  States  prior  to  Janu¬ 
ary  1,  1979,  shall  to  the  extent  of  any  un¬ 
filled  balances,  be  charged  against  the  levels 
of  restraint  established  for  such  goods 
during  the  twelve-month  period  beginning 
on  January  1,  1978  and  extending  through 
December  31.  1978.  In  the  event  the  levels 
of  restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter.  Merchandise  exported  prior  to 
January  1,  1979  in  categories  other  than 
Category  347/348  will  not  be  subject  to  this 
directive. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  according  to  the  pro¬ 
visions  of  the  bilateral  agreement  of  March 
3,  1975,  as  amended,  between  the  Govern¬ 
ments  of  the  United  States  and  Portugal 
which  provide,  in  part,  that:  (1)  within  the 
aggregate  and  applicable  group  limits  of  the 
agreement,  specific  levels  of  restraint  may 
be  exceeded  by  designated  percentages;  (2) 
these  same  levels  may  be  increased  for  car¬ 
ryover  and  carryforward  up  to  11  percent  of 
the  applicable  category  limits;  and  (3)  ad¬ 
ministrative  arrangements  or  adjustments 
may  be  made  to  resolve  minor  problems 
arising  in  the  implementation  of  the  agree¬ 
ment.  Any  appropriate  future  adjustments 
under  the  foregoing  provisions  of  the  bi¬ 
lateral  agreement  will  be  made  to  you  by 
letter. 

A  detailed  description  of  the  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published 
in  the  Federal  Register  on  January  4,  1978 
(43  FR  884),  as  amended  on  January  25, 
1978  (43  FR  3421),  March  3.  1978  (43  FR 
8828),  June  22,  1978  (43  FR  26773),  and  Sep¬ 
tember  5.  1978  (43  FR  39408). 


In  carrying  out  the  above  directions,  entry 
into  the  United  States  for  consumption 
shall  be  construed  to  include  entry  for  con¬ 
sumption  into  the  Commonwealth  of  Puerto 
Rico. 

The  action  taken  with  respect  to  the  Gov¬ 
ernment  of  Portugal  and  with  respect  to  im¬ 
ports  of  cotton,  wool,  and  man-made  fiber 
textile  products  from  Macau  have  been  de¬ 
termined  by  the  Committee  for  the  Imple¬ 
mentation  of  Textile  Agreements  to  involve 
foreign  affairs  functions  of  the  United 
States.  Therefore,  the  directions  to  the 
Commissioner  of  Customs,  being  necessary 
to  the  implementation  of  such  actions,  fall 
within  the  foreign  affairs  exception  to  the 
rule-making  provisions  of  5  U.S.C.  553.  This 
letter  will  be  published  in  the  Federal  Reg¬ 
ister. 

Sincerely. 

Arthur  Garel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agree¬ 
ments. 

[FR  Doc.  78-36421  Filed  12-29-78:  8:45  am] 

[3510-25-M] 

CERTAIN  COTTON  TEXTILE  PRODUCTS  FROM 
PAKISTAN,  EFFECTIVE  ON  JANUARY  1,  1979 

Import  Restraint  Levels 

December  27,  1978. 

AGENCY;  Committee  for  the  Imple¬ 
mentation  of  Textile  Agreements. 

ACTION:  Establishing  import  re¬ 
straint  levels  for  certain  cotton  textile 
products  imported  from  Pakistan,  ef¬ 
fective  on  January  1,  1979. 

SUMMARY:  The  Bilateral  Cotton 
Textile  Agreement  of  January  4  and  9, 
1978  between  the  Government  of  the 
United  States  and  Pakistan  establishes 
specific  levels  of  restraints  for  cotton 
textile  products  in  Categories  313,  315, 
338  and  363,  produced  or  manufac¬ 
tured  in  Pakistan  and  export  to  the 
United  States  during  the  twelve- 
month  period  beginning  on  January  1, 
1979.  Accordingly,  there  is  published 
below  a  letter  from  the  Chairman  of 
the  Committee  for  the  Implementa¬ 
tion  of  Textile  Agreements  to  the 
Commissioner  of  Customs  directing 
that  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton 
textile  products  in  Categories  313,  315, 
338,  and  363  be  limited  to  the  desig¬ 
nated  twelve-month  levels  of  restraint. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  num¬ 
bers  was  published  in  the  Federal 
Register  on  January  4,  1978  (43  FR 
884),  as  amended  on  January  25,  1978 
(43  FR  3421),  March  3,  1978  (43  FR 
8828),  June  22,  1978  (43  FR  26773), 
and  September  5,  1978  (43  FR  39408).) 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to  im¬ 
plement  all  of  the  provisions  of  the  bi¬ 
lateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 


EFFECTIVE  DATE:  January  1.  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Donald  R.  Foote.  International 
Trade  Specialist.  Office  of  Textiles, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20203  (202/377- 
5423). 

Arthur  Garel, 

Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements. 

December  27,  1978. 

Committee  for  the  Implementation  of 
Textile  Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington,  D.C. 

Dear  Mr.  Commissioner:  Under  the  terms 
of  the  Arrangement  Regarding  Internation¬ 
al  Trade  in  Textiles  done  at  Geneva  on  De¬ 
cember  20,  1973,  as  extended  on  December 
15,  1977,  pursuant  to  the  Bilateral  Cotton 
Textile  Agreement  of  January  4  and  9.  1978, 
between  the  Governments  of  the  United 
States  and  Pakistan,  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3,  1972,  as  amended  by  Executive 
Order  11951  of  January  6,  1977,  you  are  di¬ 
rected  to  prohibit,  effective  on  January  1, 
1979,  and  for  the  twelve-month  period  ex¬ 
tending  through  December  31,  1979,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consump¬ 
tion  of  cotton  textile  products  in  the  follow¬ 
ing  categories  in  excess  of  the  Indicated 
levels  of  restraint: 


Category  1 2-month  level  of 

restraint 


313 .  60,388.330  square  yards. 

315 .  26.049,000  square  yards. 

338 .  1,709,028  dozen  of  which 

not  more  than  885.554 
dozen  shall  be  in 
T.S.U.S.A.  380.0651 
and  380.0652. 

363 .  5,029,000  numbers. 

In  carrying  out  this  directive,  entries  of 
cotton  textile  products  in  the  foregoing  cat¬ 
egories,  except  Category  315,  produced  or 
manufactured  in  Pakistan,  which  have  been 
exported  to  the  United  States  prior  to  Janu¬ 
ary  1,  1979,  shall,  to  the  extent  of  any  un¬ 
filled  balances,  be  charged  against  the  levels 
of  restraint  established  for  such  goods 
during  the  twelve-month  period  beginning 
on  January  1,  1978  and  extending  through 
December  31,  1978.  In  the  event  the  levels  v 
of  restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter.  Entries  of  cotton  textile  prod¬ 
ucts  In  Category  315,  which  have  been  ex¬ 
ported  to  the  United  States  prior  to  Janu¬ 
ary  1,  1979,  shall  not  be  subject  to  this  di¬ 
rective. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  according  to  the  pro¬ 
visions  of  the  bilateral  agreement  of  Janu¬ 
ary  4  and  9,  1978  between  the  Governments 
of  the  United  States  and  Pakistan  which 
provide,  in  part,  that:  (1)  within  the  aggre¬ 
gate  and  group  limits  of  the  agreement,  spe¬ 
cific  levels  of  restraint  may  be  exceeded  by 
designated  percentages:  (2)  these  same 
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levels  may  be  Increased  for  carryover  and 
carryforward;  and  (3)  administrative  ar¬ 
rangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the  imple¬ 
mentation  of  the  agreement.  Any  appropri¬ 
ate  adjustments  under  the  provisions  of  the 
bilateral  agreement  referred  to  above  will  be 
made  to  you  by  letter. 

A  detailed  description  of  the  textile  cate¬ 
gories  in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on  Janu¬ 
ary  4.  1978  <43  FR  884),  as  amended  on  Jan¬ 
uary  25,  1978  <43  FR  3421),  March  3,  1978 
<43  FR  8828),  June  22,  1978  <43  FR  26773), 
and  September  5,  1978  <43  FR  39408). 

In  carrying  out  the  above  directions,  entry 
into  the  United  States  for  consumption 
shall  be  construed  to  include  entry  for  con¬ 
sumption  into  the  Commonwealth  of  Puerto 
Rico. 

The  actions  taken  with  respect  to  the 
Government  of  Pakistan  and  with  respect  to 
imports  of  cotton  textiles  and  cotton  textile 
products  from  Pakistan  have  been  deter¬ 
mined  by  the  Committee  for  the  Implemen¬ 
tation  of  Textile  Agreements  to  involve  for¬ 
eign  affairs  functions  of  the  United  States. 
Therefore,  the  directions  to  the  Commis¬ 
sioner  of  Customs,  being  necessary  to  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
making  provisions  of  5  U.S.C.  553.  This 
letter  will  be  published  in  the  Federal  Reg¬ 
ister. 

Sincerely, 

Arthur  Garel. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agree¬ 
ment*. 

fFR  Doc.  78  36420  Filed  13  29-78;  8  45  am] 


13510- 25-MJ 

OBTAIN  COTTON,  WOOL  AND  MAN-MADE 
FIBER  TEXTILE  PRODUCTS  FROM  THE  REPUB¬ 
LIC  OF  THE  PHILIPPINES,  EFFECTIVE  ON 
JANUARY  1,  1979 

import  Restraint  Levels 

December  27,  1978. 

AGENCY:  Committee  for  the  Imple¬ 
mentation  of  Textile  Agreements. 

ACTION:  Establishing  import  re¬ 
straint  levels  for  certain  cotton,  wool 
and  man-made  fiber  textile  products 
imported  from  the  Philippines,  effec¬ 
tive  on  January  1,  1979. 

SUMMARY:  The  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  August  22  and  24,  1978, 
between  the  Governments  of  the 
United  States  and  the  Republic  of  the 
Philippines  establishes  levels  of  re¬ 
straint  for  Cotton,  wool,  and  man-made 
fiber  textile  products  in  Categories 
338/339,  340.  445/446,  604,  631, 

636(  pt . ),  641(pt.),  643,  645/646(pt.), 
and  649,  produced  or  manufactured  in 
the  Philippines  and  exported  to  the 
United  States  during  the  12-month 
period  beginning  on  January  1,  1979. 
Accordingly,  there  is  published  below 
a  letter  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  to  the  Commis¬ 


sioner  of  Customs  directing  that  entry 
into  the  United  States  for  consump¬ 
tion,  or  withdrawal  from  warehouse 
for  consumption,  of  cotton,  wool,  and 
man-made  fiber  textile  products  in  the 
foregoing  categories  be  limited  to  the 
designated  12-month  levels  of  re¬ 
straint. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  num¬ 
bers  was  published  in  the  Federal 
Register  on  January  4,  1978  (43  FR 
884),  as  amended  on  January  25,  1978 
(43  FR  3421),  March  3,  1978  (43  FR 
8828),  June  22,  1978  (43  FR  26773), 
and  September  5,  1978  (43  FR  39408)). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to  im¬ 
plement  all  of  the  provisions  of  the  bi¬ 
lateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 

EFFECTIVE  DATE:  January  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Donald  R.  Foote,  International 
Trade  Specialist,  Office  of  Textiles, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377- 
5423). 

Aathur  Garel, 

Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements. 

Dwyuw  27.  1978. 

Cowans  for  the  Implementation  of 
Textile  Agrxfsients 

Commissioner  of  Customs. 

Department  of  the.  Treasury, 

Washington,  D.C.  20229. 

Deaf  Mr.  Commissioner:  Under  the  terms 
of  the  Arrangement  Regarding  Internation¬ 
al  Trade  in  Textiles  done  at  Geneva  on  De¬ 
cember  20,  1973,  as  extended  on  December 
15,  1977;  pursuant  to  the  Bilateral  Cotton, 
Wool  and  Man-Made  Fiber  Textile  Agree¬ 
ment  of  August  22  and  24.  1978,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  the  Philippines;  and  in  accord¬ 
ance  with  the  provisions  of  Executive  Order 
11651  of  March  3,  1972,  as  amended  by  Ex¬ 
ecutive  Order  11951  of  January  6,  1977,  you 
'are  directed  to  prohibit,  effective  on  Janu¬ 
ary  1,  1979  and  for  the  twelve-month  period 
extending  through  December  31,  1979  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consump¬ 
tion  of  cotton,  wool  and  man-made  fiber 
textile  products,  exported  from  the  Repub¬ 
lic  of  the  Philippines  in  the  following  cate¬ 
gories,  in  excess  of  the  indicated  twelve- 
month  levels  of  restraint: 


Category 

12-Month  Level  of 
Restraint 

338/339 . 

340 . 

.  214.070  dozen 

445/446 . 

.  17,249  dozen 

604 . 

1.973,899  pounds 

631 . 

.  1,467.911  dozen  pairs 

636  ’ . 

39,077  dozen 

641  3 . ; . 

.  158.586  dozen 

Category  13-Month  Level  of 

Restraint 


643 . ............. .  41,174  dozen  of  which 

not  more  than  25,750 
dozen  shall  be  in 
T.S.U.S.A.  numbers 
380.0464,  380.5176, 
380.8451  and  380.8452. 

645/646  ' . . .  86,664  dozen 

649 . . .  3,502,416  dozen 


'In  Category  636,  all  T.S.U.S.A.  numbers  except 
T.S.U.S.A.  382.04X4,  382.0467,  382.7818  and 

382.8175. 

JIn  Category  641,  all  T.S.U.S.A.  numbers  except 
T.S.U.S.A.  382.0460.  and  382.8137. 

3  In  Category  645/646.  all  T.8.U.S.A.  numbers 
except  382.0427  and  382.7870. 

In  carrying  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
except  Category  445/446,  which  have  been 
exported  to  the  United  States  prior  to  Janu¬ 
ary  1.  1979,  shall,  to  the  extent  of  any*  un¬ 
filled  balances,  be  charged  against  the  levels 
of  restraint  established  for  such  goods 
during  the  twelve-month  period  beginning 
on  January  1,  1978  and  extending  through 
December  31,  1978. 

In  the  event  that  the  levels  of  restraint  es¬ 
tablished  for  that  period  have  been  ex¬ 
hausted  by  previous  entrle«,  such  goods 
ahall  be  subject  to  the  levels  set  forth  in  the 
letter.  Wool  textile  products  in  Category 
445/446,  exported  prior  to  January  1,  1979, 
shall  not  be  subject  to  this  directive. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  according  to  the  pro¬ 
visions  of  the  bilaterial  agreement  of 
August  22  and  24,  1978,  between  the  Gov¬ 
ernments  of  the  United  States  and  the  Re¬ 
public  of  the  Philippines  which  provide,  in 
part,  that:  (1)  three  percent  growth  shall  be 
applied  to  certain  specified  ceilings  during 
the  second  and  each  successive  agreement 
year;  and  (2)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve 
minor  problems  arising  in  the  implementa¬ 
tion  of  the  agreement.  Any  appropriate  ad¬ 
justments  under  the  provisions  of  the  bi¬ 
lateral  agreement  referred  to  above  will  be 
made  to  you  by  letter. 

A  detailed  description  of  the  textile  cate¬ 
gories  in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on  Janu¬ 
ary  4,  1978  (43  FR  884),  as  amended  on  Jan¬ 
uary  25,  1978  (43  FR  3421),  March  3.  1978 
(43  FR  8828),  June  22,  1978  <43  FR  26773). 
and  September  5,  1978  <43  FR  39408). 

In  carrying  out  the  above  directions,  entry 
into  the  United  States  for  consumption 
shall  be  construed  to  include  entry  for  con¬ 
sumption  into  the  Commonwealth  of  Puerto 
Rico. 

The  actions  taken  with  respect  to  the 
Government  of  the  Republic  of  the  Philip¬ 
pines  and  with  respect  to  imports  of  cotton, 
wool  and  man-made  fiber  textile  products 
from  the  Philippines  have  been  determined 
by  the  Committee  for  the  Implementation 
of  Textile  Agreements  to  involve  foreign  af¬ 
fairs  functions  of  the  United  States.  There¬ 
fore,  the  directions  to  the  Commissioner  of 
Customs,  being  necessary  to  the  implemen¬ 
tation  of  such  actions,  fall  within  the  for¬ 
eign  affairs  exception  to  the  rule-making 


FSOERAL  REGISTER,  VOL.  44,  NO.  I— TUESDAY,  JANUARY  2,  1979 


94 


NOTICES 


provisions  of  S  UjS.C  553.  This  letter  will  be 
published  in  the  Federal  Register. 
Sincerely. 

Arthur  Garel. 

Acting  Chairman ,  Committee  for  the 
Implementation  of  Textile  Agree¬ 
ments. 

[FR  Doc.  78  36422  Filed  12-29-78;  8.45  am) 


[3510-25-M] 

TEXTILE  CATEGORY  SYSTEM 

December  27,  1978. 

AGENCY;  Committee  for  the  Imple¬ 
mentation  of  Textile  Agreements. 

ACTION:  Changes  in  the  Correlation: 
Textile  and  Apparel  Categories  with 
Tariff  Schedules  of  the  United  States 
Annotated. 

SUMMARY;  A  notice  published  in  the 
Federal  Register  on  January  4.  1978, 
Part  VI,  announced  details  of  the  new 
textile  category  system  which  became 
effective  January  1,  1978.  On  January 
25.  1978,  Federal  Register,  Vol.  43, 
No.  17,  page  3421;  on  March  3,  1978, 
Federal  Register,  Vol.  43.  No.  43,  page 
8828;  and  on  September  5,  1978,  Feder¬ 
al  Register,  Vol.  43,  No.  172,  page 
39408  listed  certain  corrections  and 
changes  in  the  textile  category  system. 
There  is  published  below  a  list  further 
amending  the  system  to  reflect 
changes  in  the  Tariff  Schedules  of  the 
United  States  Annotated  which  were 
effective  January  1,  1979.  Copies  of 
the  amended  Correlation  are  available 
by  request  to  the  Director,  Trade 
Analysis  Division,  Office  of  Textiles, 
Room  2815,  U.S.  Department  of  Com¬ 
merce,  Washington,  D.C.  20230. 

EFFECTIVE  DATE:  January  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Leonard  A.  Mobley,  Director,  Trade 
Analysis  Division,  Office  of  Textiles, 
U.S.  Department  of  Commerce. 
Washington,  D.C.  20230.  <202-377- 
4212). 

Edward  Gottfried, 
Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements. 

Correlation  Changes 
[Effective  January  1.  1979J 


Page 

TSUSA 

Action 

46 

376.5408 

Add  to  Cat.  334 

46 

376.5410 

Delete  from  Cat.  334 

47 

376.5412 

Add  to  Cat.  335 

47 

380.0910 

Delete  from  Cat.  334 

47 

380.0915 

Add  to  Cat.  334 

47 

380.0920 

Delete  from  Cat.  334 

49 

382.3321 

Add  to  Cal.  336 

49 

382.3322 

Delete  from  Cat.  336 

49 

382.3323 

Add  to  Cat.  336 

49 

382.3324 

Delete  from  Cat.  336 

49 

382.3325 

Add  to  Cat.  336 

SO 

380.3911 

Add  to  Cat.  337 

50 

380.3912 

Delete  from  Cat.  337 

50 

380.3914 

Add  to  Cat.  337 

Correlation  Changes— Continued 
[Effective  January  1.  1979J 


Page 

TSUSA 

Action 

50 

382.3328 

Delete  from  Cat.  337 

50 

382.3329 

Add  to  Cat.  337 

50 

382.3330 

Add  to  Cat.  337 

50 

382.3332 

Add  to  Cat.  337 

52 

380.2743 

Add  to  Cat.  340 

52 

380.2745 

Add  to  Cat.  340 

52 

380.2750 

Delete  from  Cat.  340 

52 

380.2753 

Add  to  Cat.  340 

52 

380.2755 

Add  to  Cat.  340 

52 

380.2760 

Delete  from  Cat.  340 

52 

380.2785 

Add  to  Cat.  340 

52 

380.2787 

Add  to  Cat.  340 

52 

380.2788 

Delete  from  Cat.  340 

52 

380.2794 

Add  to  Cat.  340 

52 

380.2796 

Add  to  Cat.  340 

52 

380.2798 

Delete  from  Cat.  340 

53 

382.3305 

Add  to  Cat.  341 

53 

382.3306 

Delete  from  Cat.  341 

53 

382.3307 

Add  to  Cat.  341 

53 

382.3308 

Delete  from  Cat.  341 

53 

382.3309 

Add  to  Cat.  341 

53 

382.3310 

Delete  from  Cat.  341 

53 

382.3311 

Add  to  Cat.  341 

53 

382.3312 

Delete  from  Cat  .  341 

58 

380.2400 

Delete  from  Cat.  351 

58 

380.2405 

Add  to  Cat.  351 

58 

380.2410 

Add  to  Cat.  351 

58 

380.3909 

Delete  from  Cat.  351 

58 

380.3915 

Add  to  Cat.  351 

58 

382.2400 

Delete  from  Cat.  351 

58 

382.2410 

Add  to  Cat..  351 

58 

382.2415 

Add  to  Cat.  351 

58 

382.3327 

Add  to  Cat.  351 

61 

380.3908 

Add  to  Cat.  359 

61 

380.3986 

Delete  from  Cat.  359 

61 

380.3987 

Add  to  Cat.  359 

62 

382.3328 

Add  to  Cat.  359 

62 

382 3391 

Delete  from  Cat.  359 

62 

382.3396 

Add  to  Cat.  359 

78 

376.5609 

Add  to  Cat.  634 

78 

376.5610 

Delete  from  Cat.  634 

78 

376.5612 

Add  to  Cat.  635 

79 

382.8107 

Delete  from  Cat.  635 

79 

382.8109 

Delete  from  Cat.  635 

79 

382.8111 

Delete  from  Cat.  635 

79 

382.8113 

Delete  from  Cat.  635 

79 

382.8115 

Delete  from  Cat.  635 

79 

382.8117 

Delete  from  Cat.  635 

79 

382.8145 

Add  to  Cat.  635 

79 

382.8154 

Add  to  Cat.  635 

79 

382.8159 

Add  to  Cat.  635 

79 

382  8160 

Add  to  Cat.  635 

79 

382.8163 

Add  to  Cat.  635 

79 

382.8165 

Add  to  Cat.  635 

80 

380.8422 

Add  to  Cat.  637 

80 

380.8424 

Add  to  Cat.  637 

80 

382.8119 

Delete  from  Cat.  636 

80 

382.8121 

Delete  from  Cat.  636 

80 

382.8127 

Delete  from  Cat.  637 

80 

382.8168 

Add  to  Cat.  637 

80 

382.8171 

Add  to  Cat.  637 

80 

382.8172 

Add  to  Cat.  637 

80 

382.8173 

Add  to  Cat.  636 

*0 

382.8174 

Add  to  Cat.  636 

80 

382.8175 

Add  to  Cat.  636 

82 

380.8431 

Add  to  Cat.  640 

82 

380.8433 

Add  to  Cat.  640 

82 

380.8435 

Delete  from  Cat.  640 

82 

380.8441 

Add  to  Cat.  640 

82 

380.8443 

Add  to  Cat.  640 

82 

380.8445 

Delete  from  Cat.  640 

83 

382.8102 

Delete  from  Cat.  641 

83 

382.8103 

Delete  from  Cat.  641 

83 

382.8105 

Delete  from  Cat.  641 

83 

382.8130 

Delete  from  Cat.  642 

83 

382.8132 

Delete  from  Cat.  642 

83 

382.8133 

Add  to  Cat.  641 

83 

382.8137 

Add  to  Cat.  641 

83 

382.8139 

Add  to  Cat.  641 

83 

382.8143 

Add  to  Cat.  641 

83 

382.8144 

Add  to  Cat.  64 1 

83 

382.8183 

Add  to  Cat.  642 

83 

382.8184 

Add  to  Cat.  642 

84 

382.8134 

Delete  from  Cat.  644 

84 

382.8187 

Add  to  Cat.  644 

87 

382.8129 

Delete  from  Cat.  648 

87 

382.8136 

Delete  from  Cat.  648 

87 

382.8138 

Delete  from  Cat.  648 

Correlation  Changes— Continued 
[Effective  January  1.  19791 


Page 

TSUSA 

Action 

87 

382.8182 

Add  to  Cat.  643 

87 

382.8189 

Add  to  Cat.  648 

87 

382  8190 

Add  to  Cat.  648 

88 

380.8428 

Add  to  Cat.  651 

88 

380.8429 

Add  to  Cat  651 

88 

380.8430 

Delete  from  Cat.  651 

88 

382.8123 

Delete  from  Cal .  850 

88 

382.8125 

Delete  from  Cat  651 

88 

382.8178 

Add  to  Cat  .  650 

88 

382.8180 

Add  to  Cat.  651 

91 

380.8421 

Add  to  Cat.  659 

91 

380.8487 

Delete  from  Cat.  659 

91 

380.8488 

Add  to  Cat.  659 

92 

382.8140 

Delete  from  Cat  659 

92 

382.8148 

Delete  from  Cat.  659 

92 

382.8153 

Delete  from  Cat.  659 

92 

382.8157 

Delete  from  Cat.  659 

92 

332.8167 

Add  to  Cat.  659 

92 

382.8191 

Add  to  Cat.  859 

92 

382.8192 

Add  to  Cat.  659 

92 

382.8193 

Add  to  Cat.  659 

92 

382.8199 

Add  to  Cal .  659 

111 

386.0839 

Add  to  Cat.  669 

[FR  Doc.  78-3G419  Filed  12-29-78:  8:45  am) 

[3810-71-M] 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 
TECHNOLOGY  SUB-PANEL  OF  THE  CHIEF  OF 

NAVAL  OPERATIONS  EXECUTIVE  PANEL  AD¬ 
VISORY  COMMITTEE 

Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  notice  is  hereby  given 
that  the  Technology  Sub- Panel  of  the 
Chief  of  Naval  Operations  (CNO)  Ex¬ 
ecutive  Panel  Advisory  Committee  will 
meet  on  January  25-26,  1979.  The  Jan¬ 
uary  25  a.m.  session  will  be  held  at  the 
National  Photographic  Interpretation 
Center,  Washington,  D.C.;  and  the 
January  25  p.m.  and  the  January  26 
sessions  will  be  held  at  the  National 
Security  Agency,  Fort  George  G. 
Meade,  Md.  Sessions  of  the  meeting 
will  commence  at  9:00  a.m.  and  termi¬ 
nate  at  5:30  p.m.  on  both  days.  All  ses¬ 
sions  of  the  meeting  will  be  closed  to 
the  public. 

The  entire  agenda  will  be  devoted  to 
discussions  of  intelligence  related  to 
developments  in  Soviet  naval  research 
and  development.  The  agenda  will  con¬ 
sist  of  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest 
of  national  defense  and  is.  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the  Sec¬ 
retary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  re¬ 
quires  that  all  sessions  of  the  meeting 
be  closed  to  the  public  because  they 
will  be  concerned  with  matters  listed 
in  section  552b(c)(l)  of  title  5.  United 
States  Code. 

For  further  information  concerning 
this  meeting,  contact  Commander 
Robert  B.  Vosilus,  U.S.  Navy,  Execu¬ 
tive  Secretary  of  the  CNO  Executive 
Panel  Advisory  Committee.  1401 
Wilson  Boulevard.  Room  405,  Arling- 
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ton,  VA  22209,  telephone  number  (202) 
694-3191. 

Dated:  December  22,  1978. 

P.  B.  Walker, 

Captain,  JAGC,  U.S.  Navy, 
Deputy  Assistant,  Judge  Advo¬ 
cate  General  ( Administrative 
Law). 

[FR  Doc.  78-36409  Filed  12-29-78;  8:45  am] 


[6450-0 1-M] 

DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
ENERGY  SUPPLY  AND  ENVIRONMENTAL 
COORDINATION  ACT 
Issuance  of  Prohibition  Orders  to  Certain 
Powerplants 

The  Department  of  Energy  (DOE) 
hereby  gives  notice  that  on  December 


22,  1978,  it  issued  Prohibition  Orders, 
pursuant  to  the  authorities  granted  it 
by  Section  2  (a)  and  (b)  of  the  Energy 
Supply  and  Environmental  Coordina¬ 
tion  Act  of  1974  (ESECA),  as  amended, 
15  U.S.C.  791  et  seq.,  and  Chapter  II, 
Title  10,  Code  of  Federal  Regulations 
(10  CFR),  Parts  303  and  305,  to  the 
following  powerplants: 


Docket  Number 

Owner 

Generating 

Station 

Powerplant 

Location 

DCU-169  &  170 . 

.  Public  Service  Company 

Cameo . 

1  &  2 

Palisade, 

of  Colorado. 

Colorado 

DCU-175,  176,  177.  & 

Public  Service  Company 

Arapahoe . 

1.  2.  3.  &  4 

Denver.  Colorado 

178. 

of  Colorado. 

DCU-179 . 

5 

of  Colorado. 

Colorado 

By  publication  in  the  Federal  Regis¬ 
ter  on  July  31,  1978,  (43  FR  33288, 
33300  and  33305  as  amended  by  43  FR 
38742,  August  30,  1978),  DOE  gave 
notice  of  its  intention  to  issue  Prohibi¬ 
tion  Orders  to  the  above-named 
powerplants.  Pursuant  to  this  notice, 
written  comments  were  requested  on 
the  proposed  Orders  and  a  public 
hearing  was  held  in  Denver,  Colorado, 
on  September  26,  1978,  to  receive  oral 
presentation  of  data,  views,  and  argu¬ 
ments.  Comments  received  by  DOE 
during  the  period  provided  for  written 
comment,  as  well  as  oral  testimony  re¬ 
ceived  during  the  public  hearing  and 
any  supplemental  comments,  were 
considered  and  evaluated  before  the 
Prohibition  Orders  were  issued.  Com¬ 
ments  received  which  were  considered 
pertinent  to  DOE’S  findings  are  ad¬ 
dressed  in  the  Prohibition  Orders. 

The  Prohibition  Orders  prohibit  the 
above-named  powerplants  from  burn¬ 
ing  natural  gas  or  petroleum  products 
as  their  primary  energy  source.  The 


ever,  until  (1)  the  Administrator  of  the 
Environmental  Protection  Agency 
(EPA)  certifies,  pursuant  to  Section 
2(b)  of  ESECA  and  Section  113(d)  of 
the  Clean  Air  Act  (CAA),  as  amended 
(42  U.S.C.  7401,  et  seq.),  the  earliest 
date  that  the  affected  powerplants 
will  be  able  to  bum  coal  and  comply 
with  applicable  air  pollution  require¬ 
ments  and  (2)  DOE  has  considered  the 
environmental  impact  of  making  the 
Orders  effective,  pursuant  to  10  CFR 
208.3(a)(4)  and  305.9,  and  has  served 
the  affected  powerplants  with  Notices 
of  Effectiveness,  as  provided  in  10 
CFR  303.10(b),  303.37(b)  and  305.7. 
The  date  the  Prohibition  Orders  will 
be  effective  will  be  stated  in  the  No¬ 
tices  or  Effectiveness. 

The  above-named  powerplants  have 
been  served  the  Prohibition  Orders  by 
registered  mail.  In  addition,  copies  of 
these  Prohibition  Orders  will  be  avail¬ 
able  to  the  public  at  DOE’s  Freedom 
of  Information  Reading  Room,  Room 


pendence  Avenue,  SW.,  Washington, 
D.C.  20585,  and  at  the  DOE  Regional 
Office  VIII.  Room  206,  1075  South 
Yukon,  Post  Office  Box  26247,  Belmar 
Branch,  Lakewood,  Colorado  80226, 
between  the  hours  of  7:30  a.m.  and 
4:30  p.m.  Monday  through  Friday. 

Any  questions  regarding  these  Pro¬ 
hibition  Orders  should  be  directed  to 
Mr.  Robert  L.  Davies,  Deputy  Assist¬ 
ant  Administrator  for  Fuels  Conver¬ 
sion,  Department  of  Energy,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
telephone  (202)  254-3910. 

(Energy  Supply  and  Environmental  Coordi¬ 
nation  Act  of  1974  (15  U.S.C.  791  et  seq.),  as 
amended  by  Pub.  L.  95-70;  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C.  761  et 
seq.),  as  amended  by  Pub.  L.  95-70;  Depart¬ 
ment  of  Energy  Organization  Act  (42  U.S.C. 
7101,  et  seq. );  E.O.  11790  (39  FR  23185);  E.O. 
12009  (42  FR  46267)) 

Issued  in  Washington,  D.C.,  Decem¬ 
ber  26,  1978. 

Doris  J.  Dewton, 
Acting  Assistant  Administrator, 
Fuels  Regulation,  Economic 
Regulatory  Administration. 


Orders  will  not  become  effective,  how-  GA  152.  Forrest, al  Building.  1000  Inde-  [FR  Doc.  78-36370  Filed  12-29-78;  8:45  am] 


[6450-01-M] 

ENERGY  SUPPLY  AND  ENVIRONMENTAL  COORDINATION  ACT 
Prohibition  Order 


Docket  Number 

Owner 

Generating 

Station 

Powerplant 

Number 

Location 

U-179 . 

Valmont . 

5 

Boulder, 

of  Colorado. 

Colorado 

Pursuant  to  Section  2  (a)  and  (b)  of 
the  Energy  Supply  and  Environmental 
Coordination  Act  of  1974,  as  amended, 
15  U.S.C.  791  et  seq.  (ESECA),  and 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  (CFR),  Parts  303 
and  305,  (10  CFR  Parts  303  and  305,  as 
amended,  42  FR  23132  (1977)),  the  De¬ 
partment  of  Energy  (DOE)  hereby 


orders  that  the  above  listed  power- 
plant  shall  be  prohibited  from  burning 
natural  gas  or  petroleum  products  as 
its  primary  energy  source.  Such  prohi¬ 
bition  shall  become  effective  on  the 
date  stated  in  the  Notice  of  Effective¬ 
ness  to  be  served  on  the  powerplant, 
pursuant  to  10  CFR  303.10(b), 
303.37(b)  and  305.7,  subsequent  to  issu¬ 
ance  of  this  Prohibition  Order. 


Section  2  of  ESECA  requires  that 
DOE  make  certain  findings  prior  to  is¬ 
suing  a  Prohibition  Order.  On  July  31, 
1978,  DOE  published  a  notice  of  "In¬ 
tention  to  Issue  Prohibition  Orders  to 
Certain  Powerplants”  (43  FR  33305,  as 
amended  by  43  FR  38742,  August  30, 
1978)  that  contained  DOE’s  proposed 
conclusions  with  respect  to  those  find- 
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ings  and  the  rationale  therefor  that 
DOE  proposed  to  make  with  respect  to 
the  powerplant  listed  above.  That 
notice  invited  interested  persons  to 
make  written  or  oral  presentation  of 
data,  views  and  arguments  regarding 
the  proposed  findings  and  other  mat¬ 
ters.  A  public  hearing  was  held  in 
Denver,  Colorado  on  September  26, 
1978,  for  the  purpose  of  receiving  the 
oral  presentation  of  data,  views  and 
arguments.  In  addition,  DOE  provided 
an  opportunity  subsequent  to  the 
public  hearing  for  supplemental  writ¬ 
ten  comments. 

Based  on  a  consideration  of  the  data, 
views  and  arguments  received  by  DOE 
at  the  public  hearing  as  well  as  supple¬ 
mental  data,  views  and  arguments  re¬ 
ceived  during  the  public  comment 
period  and  an  analysis  of  other  infor¬ 
mation  submitted  to  or  otherwise 
available  to  DOE,  DOE  hereby  finds 
with  respect  to  the  above  listed  power- 
plant  that: 

1.  On  June  22,  1974,  the  powerplant 
had  the  capability  and  necessary  plant 
equipment  to  burn  coal; 

2.  The  burning  of  coal  by  the  power- 
plant,  in  lieu  of  petroleum  products  or 
natural  gas,  is  practicable  and  consist¬ 
ent  with  the  purposes  of  ESECA; 

3.  Coal  and  coal  transportation  facil¬ 
ities  are  expected  to  be  available 
during  the  remaining  actual  sevice  life 
of  this  powerplant,  which  is  the  period 
the  orders  are  in  effect;  and 

4.  The  prohibition  of  the  powerplant 
from  burning  natural  gas  or  petroleum 
products  as  its  primary  energy  source 
will  not  impair  the  reliability  of  serv¬ 
ice  by  such  powerplant. 

Stated  below  is  the  rationale  for 
each  finding  ESECA  requires  DOE  to 
make  prior  to  issuing  a  Prohibition 
Order,  and  an  evaluation  of  the  sig¬ 
nificant,  material  issues  raised  by  in¬ 
terested  persons  in  their  oral  or  writ¬ 
ten  presentations  of  data,  views  and 
arguments.  Such  presentations  were 
made  in  response  to  the  notice  of  “In¬ 
tention  to  Issue  A  Prohibition  Order 
to  Certain  Powerplants”  published  in 
the  Federal  Register  on  July  31,  1978 
(43  FR  33305,  as  amended  by  43  FR 
38742,  August  30,  1978).  Where  such 
presentations  were  adopted  by  DOE 
and  resulted  in  changes  in  DOE’s  cal¬ 
culations  these  are  reflected  in  the 
specific  findings.  After  an  evaluation 
of  the  data,  views  and  arguments  pre¬ 
sented  by  interested  persons,  DOE 
concludes  that  no  issues  or  facts  were 
presented  that  render  DOE  unable  to 
make  the  findings  and  therefore  it 
must  proceed  with  the  issuance  of  the 
instant  order. 

Public  Service  Company  of  Colorado 
shall  be  referred  to  as  the  “utility” 
and  as  “PSCC”. 

I.  Capability  and  necessary  plant 
equipment  to  bum  coal.  DOE  finds 
that,  on  June  22,  1974,  Powerplant 


Number  5  at  Valmont  Generating  Sta¬ 
tion  (Valmont  5)  had,  or  thereafter  ac¬ 
quired  or  was  designed  with  the  capa¬ 
bility  and  necessary  plant  equipment 
to  burn  coal.  This  finding  is  based  on 
the  facts  and  interpretations  stated 
below: 

A.  Based  on  information  supplied  to  the 
Federal  Energy  Regulatory  Commission  by 
PSCC  and  a  site  visit  performed  by  PEDCo 
Environmental,  Inc.  (PEDCo)  and  DOE  rep¬ 
resentatives,  it  has  been  determined  that 
Valmont  5  had  in  place,  on  June  22,  1974,  a 
boiler  that  was  capable  of  burning  coal.  The 
boiler  had  been  designed  and  constructed  or 
modified  to  burn  coal  as  its  primary  energy 
source. 

An  historical  profile  of  coal  burned 
at  the  Valmont  5  Generating  Station 
is  set  forth  below: 


1974 

1975 

1976 

1977 

Coal/Gas 

Coal/Gas 

Coal/Gas 

Coal/Gas 

47-53 

43-57 

49-51 

76-24 

B.  Based  on  information  provided  by 
PSCC  to  DOE  during  the  above-mentioned 
site  visit  and  other  information  available  to 
DOE,  Valmont  5  will  not  require  additional 
air  pollution  control  equipment  when  this 
generating  station  burns  100%  coal.  Val¬ 
mont  5  presently  burns  coal  operating  exist¬ 
ing  air  pollution  control  equipment  and 
there  are  no  pending  air  quality  violations 
against  the  station. 

C.  DOE  finds  that,  on  June  22,  1974,  Val¬ 
mont  5  had  all  other  significant  plant  equip¬ 
ment  and  facilities  associated  with  the  burn¬ 
ing  of  coal. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE's 
finding  that  Valmont  5  has  the  capa¬ 
bility  and  necessary  plant  equipment 
to  burn  coal  as  stated  above. 

II.  The  burning  of  coal  in  lieu  of  nat¬ 
ural  gas  or  petroleum  products  is  prac¬ 
ticable  and  consistent  with  the  pur¬ 
poses  of  ESECA.  DOE  finds  that  the 
burning  of  coal  at  Valmont  5  in  lieu  of 
petroleum  products  or  natural  gas  is 
practicable  and  consistent  with  the 
purposes  of  ESECA.  This  finding  is 
based  upon  the  presumption  that  Val¬ 
mont  5  will  be  operated  at  a  65  percent 
capacity  factor,  have  a  remaining 
useful  life  of  31  years  (as  of  the  date 
of  this  Prohibition  Order),  is  expected 
to  have  31  years  of  remaining  useful 
life  after  the  total  conversion  of  the 
powerplant,  and  on  the  facts  and  in¬ 
terpretations  stated  below: 

A.  The  burning  of  coal  is  practica¬ 
ble.—!.  Costs  associated  with  burning 
coal.— a.  Capital  investment  costs. 
Based  upon  information  provided  by 
PSCC  at  the  public  hearing  and  in  its 
written  comments  it  has  been  deter¬ 
mined  that  the  capital  investment 
costs  of  $4,691,000  for  the  acquisition 
of  air  pollution  control  equipment  as 
stated  in  Section  II.A.l.a.  of  the  Notice 
of  Intention  should  be  excluded  be¬ 


cause  Valmont  5  presently  burns  coal 
with  existing  equipment  without  vio¬ 
lating  any  air  quality  standards. 
Therefore,  they  will  not  require  any 
additional  air  pollution  equipment. 

b.  Annual  operating  and  mainte¬ 
nance  costs.  The  expected  increase  in 
operating  and  maintenance  costs  of 
$356,000,  exclusive  of  fuel  costs,  as 
stated  in  Section  II.A.l.b.  of  the 
Notice  of  Intention  was  based  on  costs 
related  to  the  operation  of  additional 
equipment  and  facilities  believed  to  be 
necessary  to  burn  coal  at  Valmont  5. 
Since  such  equipment  is  not  required, 
the  operating  and  maintenance  costs 
will  not  increase  as  stated.  PSCC  has 
informed  DOE  that  burning  the  addi¬ 
tional  quantity  of  coal  to  achieve  total 
conversion  of  Valmont  5  will  not  result 
in  a  significant  change  in  current  oper¬ 
ating  and  maintenance  costs. 

(c).  Fuel  costs,  (i)  Based  on  informa¬ 
tion  provided  by  the  utility,  the  price 
of  natural  gas  available  to  Valmont  5 
is  approximately  $1.24  per  million 
BTU’s.  This  represents  $1.24  per  Mcf 
of  natural  gas,  assuming  1,000,000 
BTU’s  per  Mcf. 

(ii)  Based  on  information  supplied 
by  PSCC  and  the  Federal  Energy  Reg¬ 
ulatory  Commission  (FERC),  the  price 
of  coal  available  to  Valmont  5  is  ap¬ 
proximately  $.91  per  million  BTU’s. 
This  represents  $18.88  per  ton  of  coal, 
assuming  20.8  million  BTU’s  per  ton  or 
10,400  BTU’s  per  pound. 

(iii)  DOE  estimates  that  the  burning 
of  100%  coal  in  lieu  of  natural  gas  by 
this  powerplant  will  result  in  an  over¬ 
all  reduction  of  approximately  $.33  per 
million  BTU’s,  or  $816,000  per  year  in 
fuel  costs. 

(iv)  Based  on  information  supplied 
by  PSCC,  DOE  finds  that  Valmont  5 
should  continue  to  burn  coal  as  its  pri¬ 
mary  energy  source.  It  is  expected 
that  a  decrease  in  fuel  costs  will  result 
from  the  issuance  of  a  Prohibition 
Order. 

d.  Total  annual  costs  associated  with 
conversion.  As  a  result  of  this  Prohibi¬ 
tion  Order  to  Valmont  5,  there  will  be 
no  increase  in  the  total  annual  costs 
incurred. 

2.  Reasonableness  of  costs  of  conver¬ 
sion.  The  foregoing  analysis  of  the 
costs  of  conversion  provides  the  basis 
for  deciding  whether  the  conversion  of 
Valmont  5  is  reasonable. 

As  a  result  of  total  conversion,  the 
utility  will  not  incur  additional  annual 
capital  investment  costs,  or  significant 
operating  and  maintenance  costs  and 
will  experience  an  annual  fuel  cost 
savings  of  approximately  $816,000. 
Therefore,  the  estimated  net  annual 
decrease  in  cost  of  producing  electric¬ 
ity  at  Valmont  5  after  total  conversion 
is  estimated  to  be  $816,000. 

The  burning  of  coal  instead  of  natu¬ 
ral  gas  at  Valmont  5  will  result  in  an 
estimated  annual  equivalent  savings  of 
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2,455,600  Mcf  of  natural  gas  (or  ap¬ 
proximately  409,000  barrels  of  oil 
equivalent)  that  would  otherwise  be 
used  in  providing  steam  for  electric 
power  generation.  The  cost  savings  of 
conversion  per  Mcf  of  natural  gas  is 
estimated  to  be  $.33. 

DOE  finds  that  since  the  burning  of 
coal  will  not  increase  the  cost  of  pro¬ 
ducing  electricity  at  Valmont  5,  and 
there  are  significant  potential  savings 
as  a  result  of  the  fuel  costs  differential 
between  natural  gas  and  coal  burning 
at  the  powerplant  and  because  of  po¬ 
tential  future  increases  in  the  fuel  cost 
differential  in  favor  of  coal,  the  re¬ 
duced  costs  associated  with  burning 
coal  confirm  the  reasonableness  of 
conversion  from  the  standpoint  of 
costs. 

3.  Financial  capabilities  of  PSCC. 
The  utility  will  not  incur  additional 
capital  investment  costs  or  significant 
operating  and  maintenance  costs  as  a 
result  of  total  conversion  of  Valmont 
5.  In  addition,  DOE’s  analysis  took 
into  consideration  PSCC’s  estimate  of 
its  1977  construction  budget  of 
$158,000,000,  the  total  capitalization  of 
the  utility  of  $1,200,000,000  and  the 
average  remaining  useful  life  of  31 
years  after  conversion  of  Valmont  5. 
Accordingly,  such  conversion  does  not 
create  an  unreasonable  burden  on  the 
financial  capabilities  of  PSCC. 

Total  annual  costs  associated  with 
conversion.  The  total  estimated 
annual  increase  in  costs  (amortized  in¬ 
creased  capital  investment  costs  and 
other  costs,  exclusive  of  fuel  costs) 
that  would  be  associated  with  the 
burning  of  coal,  as  opposed  to  natural 
gas,  attributable  to  compliance  with 
this  and  other  outstanding  Prohibition 
Orders  would  be  $1,076,000.  DOE  has 
taken  into  consideration  costs  to 
PSCC  that  may  result  from  compli¬ 
ance  with  all  other  Prohibition  Orders 
issued  to  date  under  authority  of  Sec¬ 
tion  2(a)  and  (c)  of  ESECA  to  PSCC 
powerplants.  This  estimate  of 
$1,076,000  is  based  on  an  investment 
oriented  analysis  described  in  an  Ul¬ 
trasystems  Inc.  report  entitled  Com¬ 
puter  Methodology  For  Coal  Conver¬ 
sion  Cost  Determination,  August  1976, 
(hereafter  “Ultrasystems  Computer 
Model”). 

The  total  estimated  annual  increase 
in  costs  of  $1,076,000  associated  with 
conversion  ultimately  will  be  recov¬ 
ered  in  rates.  However,  due  to  the  po¬ 
tential  offsetting  aggregate  value  of 
fuel  cost  savings  of  approximately 
$1,522,000  attributable  to  compliance 
with  this  and  other  outstanding  Prohi¬ 
bition  Orders,  the  net  annual  revenue 
requirements  of  PSCC  should  decrease 
by  approximately  $466,000. 

4.  Consumer  impact.  The  impact  of  a 
Prohibition  Order  to  Valmont  5  would 
result  in  a  net  decrease  of  .000069  per 
kilowatt  hour  sold.  The  impact  of  this 


Prohibition  Order  and  all  other  out¬ 
standing  Prohibition  Orders  would  be 
a  net  decrease  in  revenue  required 
from  PSCC  consumers  of  approxi¬ 
mately  $.000038  per  kilowatt  hour  of 
electricity  sold  by  the  PSCC  system. 

The  estimates  are  based  on  DOE’s 
analysis  of  the  “Ultrasystem  Comput¬ 
er  Model”  result. 

The  eventual  amount  of  decrease 
would  depend  on  the  actual  amount  of 
the  investment  necessary  to  comply 
with  this  and  other  outstanding  Prohi¬ 
bition  Orders,  the  methods  w'hich 
PSCC  selects  to  finance  the  increased 
costs  associated  with  burning  coal  as  a 
primary  energy  source  at  Valmont  5 
and  PSCC’s  other  facilities,  the  extent 
to  which  the  cost  increase  is  spread 
among  PSCC  customers,  the  regula¬ 
tions  or  policies  of  the  regulatory 
agencies  with  jurisdiction  over  PSCC 
regarding  inclusion  of  such  cost  de¬ 
crease  in  consumer  rates,  the  actual 
amount  of  the  fuel  cost  differential, 
and  other  factors. 

B.  Consistency  with  the  purposes  of 
ESECA.  Because  the  issuance  of  a  Pro¬ 
hibition  Order  to  Valmont  5  will  dis¬ 
courage  the  use  of  natural  gas  or  pe¬ 
troleum  products  and  encourage  the 
increased  use  of  coal,  DOE  concludes 
that  this  action  will  be  consistent  with 
the  purposes  of  ESECA  to  provide  for 
a  means  to  assist  in  meeting  the  essen¬ 
tial  needs  of  the  United  States  for 
fuels.  On  the  basis  of  the  environmen¬ 
tal  analysis  which  DOE  is  required  to 
conduct  prior  to  issuance  of  a  Notice 
of  Effectiveness  of  a  Prohibition 
Order,  as  well  as  the  necessity  for  this 
powerplant  to  comply  with  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7401  et 
seg.),  and  other  applicable  environ¬ 
mental  protection  requirements,  DOE 
finds  that  issuance  of  a  Prohibition 
Order  to  Valmont  5  will  be  consistent 
with  the  purposes  of  ESECA  to  pro¬ 
vide  for  a  means  to  assist  in  meeting 
the  essential  needs  of  the  United 
States  for  fuels  in  a  manner  which  is 
consistent,  to  the  fullest  extent  practi¬ 
cable,  with  existing  national  commit¬ 
ments  to  protect  and  improve  the  envi¬ 
ronment. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’s 
finding  that  the  burning  of  coal  in  lieu 
of  natural  gas  or  petroleum  products 
is  practicable  and  consistent  with  the 
purposes  of  ESECA  as  stated  above. 

III.  Coal  and  coal  transportation 
facilities  are  expected  to  be  available 
during  the  remaining  actual  service 
life  of  this  powerplant— A.  Coal  avail¬ 
ability— 1.  National  coal  reserves. 
United  States  coal  reserves  are  more 
than  sufficient  to  supply  national 
needs  for  the  foreseeable  future. 
United  States  Department  of  the  Inte¬ 
rior,  Bureau  of  Mines  data  show  a 
demonstrated  coal  reserve  base  of  over 


438  billion  tons  ( Demonstrated  Coal 
Reserve  Base  of  the  United  States  on 
January  1,  1976,  Bureau  of  Mines 
(August  1977)  (hereafter  .“BOM" 
Survey)).  Mining  experience  in  the 
United  States  has  indicated  that,  on  a 
national  basis  at  least  one-half  of  the 
coal,  219  billion  tons,  in  the  reserve 
base  may  be  technically  and  economi¬ 
cally  recoverable.  The  nation’s  uncom¬ 
mitted  coal  reserves  are  sufficient  to 
reasonably  conclude  that  coal  is  ex¬ 
pected  to  be  available  during  the  re¬ 
maining  actual  service  life  of  this 
powerplant.  To  determine  when  cer¬ 
tain  quantities  of  these  reserves  are 
expected  to  be  available,  DOE  has  ex¬ 
amined  several  studies,  referenced 
herein,  which  together  provide  the 
best  current  evidence  as  to  coal  avail¬ 
ability. 

2.  National  coal  production  and 
demand.  The  comparison  stated  below 
of  estimated  national  coal  production, 
and  national  coal  demand  shows  that 
there  should  be  sufficient  production 
of  coal  to  meet  the  total  national 
demand  through  the  remaining  actual 
service  life  of  this  powerplant. 

a.  National  coal  production.  It  is 
conservatively  estimated  that  it  will  be 
practicable  to  produce  coal  nationally 
in  at  least  the  following  quantities: 


Production 

potential 

Year:  (million  tons) 

1079 . 781 

1980  . 818 

1981  .  858 

1982  .  899 

1983  .  942 

1984  .  987 

1985  .  1.034 


The  figures  shown  above  are  derived 
from  Projections  of  Energy  Supply  and 
Demand  and  Their  Impacts,  Energy 
Information  Administration  (DOE/ 
EIA  0036/2)  dated  April  1978  (hereaf¬ 
ter  "Energy  Supply  and  Demand 
Report”).  The  coal  production  forecast 
was  derived  from  analytic  procedures 
utilizing  historic  coal  consumption 
patterns,  in  addition  to  derived 
demand  under  a  forecast  economic  and 
energy  case.  These  projections  of  na¬ 
tional  coal  production  generally  re¬ 
flect  the  coal  industries  plans  for  addi¬ 
tional  increments  of  coal  production 
over  the  next  several  years.  Through¬ 
out  the  period  of  these  projections  it  is 
expected  that  total  national  produc¬ 
tion  will  equal  or  exceed  total  national 
demand.  DOE  intends  to  fully  update, 
for  purposes  of  being  current,  its  coal 
availability  finding  pertinent  to  Val¬ 
mont  5  prior  to  the  issuance  of  a 
Notice  of  Effectiveness. 

b.  National  demand  including 
ESECA  Prohibition  Order  demand. 
The  estimated  national  demand,  in¬ 
cluding  any  increased  demand  result¬ 
ing  from  DOE  actions  under  the  au¬ 
thority  of  Section  2(a)  of  ESECA  is 
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projected  as  follows  (Energy  Supply 
and  Demand  Report): 


Year: 

1979 

1980 
1981. 
1982 

1983. 

1984. 

1985. 


Demand 
(millions 
of  tons ) 
758 
798 
841 
885 
932 
982 
,.  1.034 


These  demand  projections  include 
the  actions  taken  under  ESECA. 

c.  National  ESECA  Prohibition 
Order  demand,  DOE  has  estimated  po¬ 
tential  demand  for  coal  resulting  from 
this  Prohibition  Order  and  from  all 
other  outstanding  Prohibition  Orders 
issued  to  date  under  authority  of  Sec¬ 
tion  2(a)  of  ESECA  to  be  as  follows: 


Year: 

1979 

1980 

1981 

1982 

1983. 

1984. 


Demand 
(million  tons > 

.  1S.0 

_  21.4 

.  23.6 

_  30.0 

_  30.3 

.  30.3 


(The  above  estimated  demand  fig¬ 
ures  include  projections  for  Prohibi¬ 
tion  Orders  issued  on  June  30,  1975). 

3.  Characteristic  coal  production 
and  demand— a.  Characteristic  coal  re¬ 
quirements  for  this  powerplant.  Based 
on  information  provided  by  PSCC  in 
its  written  comments,  DOE  concludes 
that  the  dry-bottom  boiler,  of  the  type 
used  at  Valmont  5,  is  able  to  burn  coal 
with  the  following  characteristics  and 
comply  with  all  applicable  air  pollu¬ 
tion  control  requirements: 


BTU's/lb . . . 

Moisture  .................... 

Ash . 

Volatile _ 

Ash  softening  temp 

Sulfur . . 

Grindability . . 


Approximate 

values 

10.400. 

13.26  pet. 

8.59  pet. 

36.81  pet. 
2.130-2.500 
CP). 

.83  pet. 

44  to  50. 


b.  Characteristic  coal  demand  from 
this  powerplant  The  potential  in¬ 
creased  annual  demand  for  coal,  of  the 
type  described  above,  which  would 
result  from  this  Prohibition  Order,  is 
estimated  to  be  as  follows: 


Potential  annual 
demand 
(thousand  tons) 

Year:  1979 . 118 

c.  Characteristic  coal  available  to 
this  powerplant  Based  on  post  hear¬ 
ing  information  provided  by  PSCC, 
the  utility  has  two  long-term  contracts 
with  Energy  Fuels  Corporation,  the 
first  of  which  is  for  2  million  tons  of 
coal  per  fiscal  year,  ending  on  June  30, 
1987,  and  a  second  contract  for 
3,650,000  tons  of  coal  to  be  furnished 
between  1978  and  1981.  This  contract 
coal  can  be  burned  at  Valmont,  Cameo 
and  Arapahoe  Generating  Stations. 

The  Rosebud  Coal  Sales  Company 
also  provides  additional  supplies  of 


characteristic  coal  to  Valmont.  PSCC 
has  a  contract  with  Rosebud  for 
300,000  tons  per  clendar  year  through 
1983.  This  contract  is  currently  being 
renegotiated  for  the  same  annual  ton¬ 
nage  through  1988.  This  characteristic 
coal  is  used  at  the  Valmont  Generat¬ 
ing  Station. 

In  addition,  Colowyo  Coal  Company 
provides  characteristic  coal  to  Val¬ 
mont  and  Arapahoe  under  a  short¬ 
term  1978  contract  for  350,000.  DOE 
has  examined  the  quantities  of  coal 
for  Valmont,  Arapahoe,  and  Cameo 
Generating  Stations  and  finds  that 
there  is  sufficient  characteristic  coal 
available  to  satisfy  the  increase  in 
demand  represented  by  these  Prohibi¬ 
tion  Orders. 

4.  State  and  local  laws.  DOE  has 
found  no  state  or  local  laws  or  policies 
limiting  the  extraction  or  utilization 
of  coal  that  would  adversely  affect 
these  production  figures,  and  none 
have  been  brought  to  DOE’s  attention. 

5. -  Conclusion.  On  the  basis  of 
PSCC’s  present  coal  contract  commit¬ 
ments,  DOE  finds  that  coal  of  the 
characteristics  required  will  be  availa¬ 
ble  to  Valmont  5.  Furthermore,  on  the 
basis  of  the  Bureau  of  Mines  Survey 
and  the  Energy  Supply  and  Demand 
Report,  DOE  expects  that  national 
coal  production  potential  will  exceed 
the  total  national  demand  for  coal  in 
amounts  sufficient  in  any  year  to  meet 
the  estimated  potential  demand  repre¬ 
sented  by  this  Prohibition  Order  and 
from  all  other  outstanding  Prohibition 
Orders  issued  to  date  under  authority 
of  Section  2(a)  of  ESECA. 

B.  Coal  transportation.—!.  Location 
of  powerplant  and  coal  supply.  Based 
on  information  provided  by  PSCC, 
coal  for  Valmont  5  will  be  supplied 
and  transported  from  the  Rosebud 
Coal  Sales  Company,  which  is  located 
in  Carbon  County,  Wyoming  to  Val¬ 
mont  5  at  Denver,  Colorado  and  from 
Energy  Fuels  Company  in  Routt 
County,  Colorado. 

2.  Route  of  coal  shipments.  Based  on 
information  provided  to  DOE  by 
PSCC  and  the  railroads,  the  primary 
route  for  coal  delivery  from  the  Rose¬ 
bud  Mine  originates  and  is  brought 
into  the  Valmont  Generating  Station 
by  the  Union  Pacific  (UP)  Railroad. 

The  route  for  coal  delivery  from  the 
Energy  Mine  originates  on  the  Denver 
&  Rio  Grande  Western  (D&RGW) 
Railroad  and  later  switches  in  Denver, 
Colorado  to  the  UP,  which  then  deliv¬ 
ers  coal  into  the  Valmont  Generating 
Station. 

3.  Originating  trunk  carrier.  UP  and 
D&RGW  Railroads  have  indicated 
that  they  are  able  and  willing  to  pro¬ 
vide  any  additional  capacity  required 
for  coal  shipments  to  Valmont  5.  Both 
railroads  have  stated  that  the  rail 
facilities  at  Energy  Fuels  Company  in 
Routt  County,  Colorado  and  at  Rose¬ 


bud  Coal  Sales  Company  in  Carbon 
County,  Wyoming  are  readily  availa¬ 
ble  to  PSCC  and  that  the  UP  has  ade¬ 
quate  coal  handling  and  unloading 
facilities  to  service  any  required  in¬ 
creases  in  coal  volumes. 

DOE  has  not  found  nor  has  it  been 
informed  of  any  apparent  constraints 
to  transporting  coal. 

4.  Powerplant  facilities.  Valmont  5 
presently  has  coal  handling  and  uA- 
loading  facilities  which  the  railroads 
have  advised  DOE  are  adequate  to 
handle  the  projected  increased  coal 
demand.  There  are  no  apparent  obsta¬ 
cles  to  the  handling  and  delivery  of 
coal  to  Valmont  5. 

5.  Conclusion.  On  the  basis  of  the  in¬ 
formation  discussed  above,  DOE  finds 
that  coal  transportation  facilities  will 
be  available  since  no  significant  con¬ 
straints  to  coal  delivery  over  the  pri¬ 
mary  routes  to  Valmont  5  presently 
exist. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’s 
finding  that  coal  and  coal  transporta¬ 
tion  facilities  will  be  available  to  this 
powerplant. 

IV.  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as 
its  primary  energy  source  will  not 
impair  the  reliability  of  service  in  the 
area  served  by  the  affected  powerplant. 
At  the  public  hearing  and  in  post 
hearing  PSCC  submissions,  the  utility 
requested  that  DOE  include  in  any 
order  an  expanded  definition  of  “pri¬ 
mary  energy  source”  with  at  least  as 
much  flexibility  as  the  definition  in 
the  “Powerplant  and  Industrial  Fuel 
Use  Act  of  1978”  Senate  Conference 
Report  No.  95-988  (Pub.  L.  95-620,  No¬ 
vember  9,  1978).  PSCC  stated  that  to 
limit  burning  of  gas  and  petroleum 
products  to  minimum  amounts  for 
start-up  and  flame  stabilization  will 
have  a  serious  effect  upon  PSCC’s 
ability  to  maintain  a  reliable  genera¬ 
tion  system.  PSCC’s  contention  is  that 
the  ESECA  “primary  energy  source” 
definition  does  not  offer  flexibility  to 
meet  the  temporary  conditions,  such 
as  occurrences  involving  labor  prob¬ 
lems,  accidents  or  other  disruptions  at 
the  coal  mines  supplying  the  coal  or 
the  railroad  transporting  it. 

DOE  interprets  this  voicing  of  con¬ 
cern  as  consituting  a  request  for  an¬ 
ticipatory  relief,  on  the  face  of  the 
Order,  from  the  potential  effects  of 
the  Order  prior  to  its  being  made  ef¬ 
fective  by  issuance  of  a  Notice  of  Ef¬ 
fectiveness  (NOE).  Should  a  problem 
arise  after  receipt  of  an  NOE,  DOE  is 
prepared  to  respond  and  work  with 
the  utility  in  a  timely  manner. 

Based  on  an  analysis  of  the  informa¬ 
tion  submitted  to  DOE  by  PSCC,  DOE 
finds  that  the  issuance  of  a  Prohibi¬ 
tion  Order  to  Valmont  will  not  impair 
the  reliability  of  service  in  the  area 
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served  by  this  powerplant  since  there 
will  be  no  outage  as  a  result  of  a  Pro¬ 
hibition  Order. 

PSCC  has  indicated  that  Valmont  5 
was  designed  to  burn  natural  gas  and 
coal  and  is  currently  burning  coal. 
Therefore,  there  will  be  no  impair¬ 
ment  of  reliability  of  service  within 
the  meaning  of  ESECA  in  the  area 
served  by  Valmont  5  as  a  result  of  this 
Prohibition  Order. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’s 
finding  that  the  prohibition  of  the 
burning  of  natural  gas  or  petroleum 
products  as  the  powerplant’s  primary 
energy  source  will  not  impair  the  reli¬ 
ability  of  service  in  the  area  served  by 
the  affected  powerplant. 

The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as 
the  primary  energy  source  by  Valmont 
5  shall  not  become  effective  (1)  until 
either  (a)  the  Administrator  of  the  En¬ 
vironmental  Protection  Agency  (EPA) 
has  notified  DOE,  as  required  by  Sec¬ 
tion  2(b)  of  ESECA,  that  the  particu¬ 
lar  powerplant  will  be  able  on  and 
after  July  1,  1975,  to  burn  coal  and  to 
comply  with  all  applicable  air  pollu¬ 
tion  requirements  without  a  delayed 
compliance  order  pursuant  to  the  pro¬ 
visions  of  the  Clean  Air  Act,  as  amend¬ 
ed,  (CAA),  42  U.S.C.  7413(d)(5)  and 
the  Act  of  August  7,  1977,  Pub.  L.  95- 
95,  112,  or  (b)  if  no  such  notification  is 
given  DOE  by  EPA,  the  date  that  the 
Administrator  of  EPA  certifies  is  the 
earliest  date  that  a  particular  power- 
plant  will  be  able  to  burn  coal  and  to 
comply  with  all  applicable  air  pollu¬ 
tion  requirements,  CAA,  supra;  Pub.  L. 
95-95,  supra;  and  (2)  until  DOE  has 
performed  an  analysis  of  the  environ¬ 
mental  impact  of  the  issuance  of  a 
Notice  of  Effectiveness,  pursuant  to  10 
CFR  208.3(a)(4)  and  305.9,  and  has 
served  the  affected  powerplant  a 
Notice  of  Effectiveness,  as  provided  in 
10  CFR  303.10(b),  303.37(b)  and  305.7. 

The  date  stated  in  the  Notice  of  Ef¬ 
fectiveness  shall  be  either  (a)  the  date 
EPA  determines  in  accordance  with 
Section  113(d)  of  the  CAA,  supra;  Pub. 
L.  95-95,  supra,  or  (b)  the  date  mark¬ 
ing  termination  of  the  period  of  time 
that  DOE  determines  is  required  by 
the  affected  powerplant  to  acquire  or 
refurbish  equipment  or  facilities  nec¬ 
essary  to  comply  with  the  CAA,  supra; 
Pub.  L.  95-95,  supra,  whichever  date  is 
later. 

This  Prohibition  Order  does  not  con¬ 
stitute  a  final  agency  action  and  is  not 
effective  prior  to  service  of  the  Notice 
of  Effectiveness.  In  accordance  with  10 
CFR  303.38,  any  person  aggrieved  by 
this  Order  may  file  an  appeal  with 
DOE’s  Office  of  Hearings  and  Appeals, 
in  accordance  with  10  CFR  Part  303, 
Subpart  H,  but  such  appeal  cannot  be 
filed  prior  to  service  by  DOE  of  the 


Notice  of  Effectiveness  and,  if  filed, 
shall  be  filed  within  30  days  after  serv¬ 
ice  of  such  notice. 

There  has  not  been  an  exhaustion  of 
administrative  remedies  until  an 
appeal  has  been  filed  pursuant  to  Sub¬ 
part  H  of  Part  303  and  the  appellate 
proceeding  is  completed  by  the  issu¬ 
ance  of  an  order  granting  or  denying 
the  appeal. 

Application  may  be  made  for  modifi¬ 
cation  or  rescission  of  this  Prohibition 
Order  in  accordance  with  the  provi¬ 
sions  of  10  CFR  Part  303,  Subpart  J. 
An  application  for  modification  or  re¬ 
scission  of  a  Prohibition  Order  based 
on  significantly  changed  circum¬ 
stances,  which  may  occur  during  the 
interval  between  issuance  of  this 
Order  and  service  of  the  Notice  of  Ef¬ 
fectiveness,  shall  be  filed  within  30 
days  of  such  service  of  such  notice. 
Application  for  modification  or  rescis¬ 
sion  based  on  significantly  changed 
circumstances  occurring  after  the  serv¬ 
ice  of  such  notice  may  be  filed  at  any 
time. 

If  an  application  for  modification  or 
rescission  of  this  Prohibition  Order  is 
made  in  accordance  with  Subpart  J  of 
Part  303,  any  appeal  of  this  Order 
under  10  CFR  Part  303  Subpart  H, 
shall  be  suspended  until  30  days  after 
an  order  has  been  issued  in  accordance 
with  Subpart  J  or  until  30  days  from 
the  date  on  which  such  application  for 
modification  or  rescission  may  be 


Pursuant  to  Section  2  (a)  and  (b)  of 
the  Energy  Supply  and  Environmental 
Coordination  Act  of  1974,  as  amended, 
15  U.S.C.  791  et  seq.  (ESECA),  and 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  (CFR),  Parts  303 
and  305,  ( 10  CFR  Parts  303  and  305,  as 
amended,  42  FR  23132  (1977)),  the  De¬ 
partment  of  Energy  (DOE)  hereby 
orders  that  the  above  listed  power- 
plants  shall  be  prohibited  from  burn¬ 
ing  natural  gas  or  petroleum  products 
as  their  primary  energy  source.  Such 
prohibition  shall  become  effective  on 
the  date  stated  in  the  Notice  of  Effec¬ 
tiveness  to  be  served  on  the  power- 
plants,  pursuant  to  10  CFR  303.10(b), 
303.37(b)  and  305.7,  subsequent  to  issu- 


treated  as  having  been  denied  in  all  re¬ 
spects. 

If  made  effective  this  Prohibition 
Order  will  be  effective  against  any  per¬ 
sons  that,  as  of  the  date  stated  in  the 
Notice  of  Effectiveness  of  this  Order 
own,  lease,  operate  or  control  the 
above  listed  powerplant  and  against 
any  successors-in-interest  or  assignees 
of  such  persons.  Any  terms  utilized  in 
this  Prohibition  Order  have  the  same 
meaning  as  such  terms  have  in  10  CFR 
Part  303  and  305. 

Any  questions  regarding  this  Prohi¬ 
bition  Order  should  be  directed  to  Mr. 
Robert  L.  Davies,  Deputy  Assistant 
Administrator  for  Fuels  Conversion, 
Department  of  Energy,  2000  M  Street 
NW„  Washington,  D.C.,  20461,  (202) 
254-3910. 

(Energy  Supply  and  Environmental  Coordi¬ 
nation  Act  of  1974  (15  U.S.C.  791  et  seq.)  as 
amended  by  Pub.  L.  95-70;  Federal  Energy 
Adminsitration  Act  of  1974  (15  U.S.C.  761  et 
seq.)  as  amended  by  Pub.  L.  95-70;  Depart¬ 
ment  of  Energy  Organization  Act  (42  U.S.C. 
7101  et  seq. );  E.  O.  11790  (39  FR  23185);  E. 
O.  12009  (42  FR  46267)) 

Issued  in  Washington,  D.  C.,  Decem¬ 
ber  26.  1978. 

Barton  R.  House, 
Assistance  Administrator,  Fuels 
■  Regulation,  Economic  Regula¬ 
tory  Administration. 

[FR  Doc.  78-36371  Filed  12-29-78;  8:45  am) 


ance  of  this  Prohibition  Order. 

Section  2  of  ESECA  requires  that 
DOE  make  certain  findings  prior  to  is¬ 
suing  a  Prohibition  Order.  On  July  31, 
1978,  DOE  published  a  notice  of  “In¬ 
tention  to  Issue  Prohibition  Orders  to 
Certain  Powerplants”  (43  FR  33288,  as 
amended  by  43  FR  38742,  August  30, 
1978)  that  contained  DOE’s  proposed 
conclusions  with  respect  to  those  find¬ 
ings  and  the  rationale  therefor  that 
DOE  proposed  to  make  with  respect  to 
the  powerplants  listed  above.  That 
notice  invited  interested  persons  to 
make  written  or  oral  presentation  of 
data,  views  and  arguments  regarding 
the  proposed  findings  and  other  mat¬ 
ters.  A  public  hearing  was  held  in 
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Denver,  Colorado  on  September  26, 
1978,  for  the  purpose  of  receiving  the 
oral  presentation  of  data,  views  and 
arguments.  In  addition,  DOE  provided 
an  opportunity  subsequent  to  the 
public  hearing  for  supplemental  writ¬ 
ten  comments. 

Based  on  a  consideration  of  the  data, 
views  and  arguments  received  by  DOE 
at  the  public  hearing  as  well  as  supple¬ 
mental  data,  views  and  arguments  re¬ 
ceived  during  the  public  comment 
period,  and  an  analysis  of  other  infor¬ 
mation  submitted  to  or  otherw'ise 
available  to  DOE,  DOE  hereby  finds 
with  respect  to  the  above  listed  power- 
plants  that: 

1.  On  June  22,  1974,  each  powerplant 
had  the  capability  and  necessary  plant 
equipment  to  burn  coal; 

2.  The  burning  of  coal  by  each 
powerplant.  in  lieu  of  petroleum  prod¬ 
ucts  or  natural  gas,  is  practicable  and 
consistent  with  the  purposes  of 
ESECA; 

3.  Coal  and  coal  transportation  facil¬ 
ities  are  expected  to  be  available 
during  the  remaining  useful  actual 
service  life  of  these  powerplants, 
which  is  the  period  the  orders  are  in 
effect;  and 

4.  The  prohibition  of  each .  power- 
plant  from  burning  natural  gas  or  pe¬ 
troleum  products  as  its  primary 
energy  source  will  not  impair  the  reli¬ 
ability  of  service  by  such  powerplant. 

Stated  below  is  the  rationale  for 
each  finding  ESECA  requires  DOE  to 
make  prior  to  issuing  a  Prohibition 
Order,  and  an  evaluation  of  the  sig¬ 
nificant,  material  issues  raised  by  in¬ 
terested  persons  in  their  oral  or  writ¬ 
ten  presentations  of  data,  views  and 
arguments.  Such  presentations  were 
made  in  response  to  the  notice  of  “In¬ 
tention  to  Issue  Prohibition  Orders  to 
Certain  Powerplants”  published  in  the 
Federal  Register  on  July  31,  1978  (43 
FR  33288,  as  amended  by  43  FR  38742, 
August  30,  1978).  Where  such  presen¬ 
tations  were  adopted  by  DOE  and  re¬ 
sulted  in  changes  in  DOE’S  calcula¬ 
tions  these  are  reflected  in  the  specific 
findings.  After  an  evaluation  of  the 
data,  views  and  arguments  presented 
by  interested  persons,  DOE  concludes 
that  no  issues  or  facts  were  presented 
that  render  DOE  unable  to  make  the 
findings  and  therefore  it  must  proceed 
with  the  issuance  of  the  instant  order. 

Public  Service  Company  of  Colorado 
shall  be  referred  to  as  the  “utility” 
and  as  “PSCC”. 

I.  Capability  and  necessary  plant 
equipment  to  bum  coal.  DOE  finds 
that,  on  June  22,  1974,  Powerplants 
Number  1  and  2  at  Cameo  Generating 
Station  (Cameo  1  and  2)  had,  or  there¬ 


after  acquired  or  were  designed  with 
the  capability  and  necessary  plant 
equipment  to  burn  coal.  This  finding 
is  based  on  the  facts  and  interpreta¬ 
tions  stated  below': 

A.  Based  on  information  supplied  to 
the  Federal  Energy  Regulatory  Com¬ 
mission  by  PSCC  and  a  site  visit  per¬ 
formed  by  PEDCo  Environmental,  Inc. 
(PEDCo)  and  DOE  representatives,  it 


B.  Based  on  post  hearing  informa¬ 
tion  submitted  by  PSCC.  Cameo  1- 
lacks  necessary  air  pollution  control 
equipment  and  has  burned  gas  or 
mixed-fuels  on  a  regular  basis.  PSCC 
plans  to  add  a  new  fabric  filter  dust 
collector  on  Cameo  1  and  may  modify 
the  air  pollution  control  equipment  on 
Cameo  2  (such  as,  by  installation  of  a 
new  fabric  filter  dust  collector). 

C.  DOE  finds  that  on  June  22,  1974, 
Cameo  1  and  2  had  all  other  signifi¬ 
cant  plant  equipment  and  facilities  as¬ 
sociated  with  the  burning  of  coal. 

D.  Within  the  meaning  of  ESECA 
and  the  regulations  promulgated  pur¬ 
suant  thereto,  absence  of  the  facilities 
listed  in  paragraph  B,  above,  does  not 
constitute  a  lack  of  capability  and  nec¬ 
essary  plant  equipment  to  burn  coal  as 
of  June  22.  1974. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’s 
finding  that  Cameo  1  and  2  have  the 
capability  and  necessary  plant  equip¬ 
ment  to  burn  coal  as  stated  above. 

II.  The  burning  of  coal  in  lieu  of  nat¬ 
ural  gas  or  petroleum  products  is  prac¬ 
ticable  and  consistent  with  the  pur¬ 
poses  of  ESECA.  DOE  finds  that  the 
burning  of  coal  at  Cameo  1  and  2  in 
lieu  of  petroleum  products  or  natural 
gas  is  practicable  and  consistent  with 
the  purposes  of  ESECA.  This  finding 
is  based  upon  the  presumption  that 
Cameo  1  and  2  will  be  operated  at  a 
51.8  percent  capacity  factor  (this  rep¬ 
resents  a  weighted  average  of  each 
powerplant’s  projected  capacity 
factor),  have  an  average  remaining 
useful  life  of  26  years  (as  of  the  date 
of  this  Prohibition  Order),  are  expect¬ 
ed  to  have  at  least  24  years  of  remain¬ 
ing  useful  life  after  conversion  of  the 
powerplants,  and  on  the  facts  and  in¬ 
terpretations  stated  below: 

A.  The  burning  of  coal  is  practica¬ 
ble—  1.  Costs  associated  with  burning 
coal— a..  Capital  investment  costs.  The 


has  been  determined  that  Cameo  1 
and  2  had  in  place,  on  June  22,  1974, 
boilers  that  were  capable  of  burning 
coal.  The  boilers  had  been  designed 
and  constructed  or  modified  to  bum 
coal  as  their  primary  energy  source. 

An  historical  profile  of  coal  burned 
as  a  percentage  of  total  heat  input  at 
the  Cameo  Generating  Station  is  set 
forth  below: 


total  initial  capital  investment  costs, 
exclusive  of  financing  costs,  that 
would  result  from  the  acquisition  of 
equipment  and  facilities  associated 
with  the  burning  of  coal  in  compliance 
at  Cameo  1  and  2  are  estimated  to  be 
approximately  $4,066,000  for  air  pollu¬ 
tion  control  equipment  and  coal  han¬ 
dling  equipment. 

Upon  completion  of  DOE’s  environ¬ 
mental  analysis  following  the  issuance 
of  this  Prohibition  Order,  should  it  be 
determined  that  different  or  addition¬ 
al  air  pollution  control  equipment  is 
required  other  than  that  presently 
planned  by  PSCC  and  accepted  by 
DOE  for  purposes  of  the  findings  of 
this  Prohibition  Order,  DOE  will 
update  its  statutory  findings  prior  to 
the  issuance  of  a  Notice  of  Effective¬ 
ness  to  PSCC.  It  should  be  noted,  how¬ 
ever,  that  Cameo  1  and  2  are  currently 
in  compliance  with  the  Clean  Air  Act. 

b.  Annual  operating  and  mainte¬ 
nance  costs.  Based  upon  information 
provided  by  PEDCo  and  discussed 
with  PSCC  after  the  public  hearing, 
the  expected  increase  in  operating  and 
maintenance  costs,  exclusive  of  fuel 
costs,  that  would  result  from  the  burn¬ 
ing  of  coal  at  Cameo  1  and  2  is  esti¬ 
mated  to  be  approximately  $289,000 
per  year. 

c.  Fuel  costs,  (i)  Based  on  informa¬ 
tion  provided  by  the  utility,  the  price 
of  natural  gas  available  to  Cameo  1 
and  2  is  approximately  $.95  per  million 
BTU’s.  This  represents  $.95  per  Mcf  of 
natural  gas,  assuming  1,000.000  BTU’s 
per  Mcf. 

(ii)  Basecf  on  post  hearing  informa¬ 
tion  supplied  by  the  utility,  the  price 
of  coal  available  to  Cameo  1  and  2  is 
approximately  $.90  per  million  BTU’s. 
This  represents  $21.97  per  ton  of  coal, 
assuming  24.5  million  BTU’s  per  ton  or 
12,250  BTU’s  per  pound. 

(iii)  DOE  estimates  that  the  burning 
of  100%  coal  in  lieu  of  natural  gas  by 
these  powerplants  will  result  in  an 
overall  reduction  of  approximately 


Percentages 


Powerplant  No.  1974  1975  1976  1977 

Coal/Oil/Gas  Coal/Oil/Gas  Coal/Oil/Gas  Coal/Oil/Gas 


1  .  2/0/98  6/0/94  0.4/0.2/99.4  0/1/99 

2  .  84/0/16  91/0/9  89/0/11  88/0/12 
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$0.5  per  million  BTU’s  or  $132,000  per 
year  in  fuel  costs. 

(iv)  Based  on  information  supplied 
by  PSCC,  DOE  finds  that  Cameo  2 
should  continue  to  burn  coal  as  its  pri¬ 
mary  energy  source,  and  Cameo  1 
should  convert  from  natural  gas  to 
eoal  as  its  primary  energy  source.  It  is 
expected  that  a  decrease  in  fuel  costs 
will  result  from  the  issuance  of  a  Pro¬ 
hibition  Order. 

d.  Total  annual  costs  associated  with 
conversion.  As  a  result  of  this  Prohibi¬ 
tion  Order  to  Cameo  1  and  2,  it  is  esti¬ 
mated  that  the  total  annual  increase 
in  costs  incurred,  exclusive  of  fuel 
costs,  is  approximately  $1,076,000. 

2.  Reasonableness  of  costs  of  conver¬ 
sion.  The  foregoing  analysis  of  the 
costs  of  conversion  provides  the  basis 
for  deciding  whether  the  conversion  of 
Cameo  1  and  2  is  reasonable.  Financial 
impacts  of  the  conversion  will  be  felt 
by  the  utility  and  by  the  consumer. 

As  a  result  of  total  conversion,  the 
utility  will  incur  additional  capital  in¬ 
vestment  costs,  including  financial 
costs,  of  approximately  $787,000  (this 
is  based  on  a  fixed  charge  rate  of 
19.4%  of  the  total  initial  capital  invest¬ 
ment  of  $4,066,000),  and  additional 
annual  operating  and  maintenance 
costs,  exclusive  of  fuel  costs,  of  ap¬ 
proximately  $289,000  (these  figures 
are  derived  from  the  figures  in  para¬ 
graphs  A.l.a.  and  b.),  but  will  experi¬ 
ence  an  annual  fuel  cost  savings  of  ap¬ 
proximately  $132,000  (see  paragraph 
A.I.C.).  The  estimated  net  annual  in¬ 
crease  in  cost  of  producing  electricity 
at  Cameo  1  and  2  after  conversion  is 
estimated  to  be  $944,000. 

The  burning  of  coal  instead  of  natu¬ 
ral  gas  at  Cameo  1  and  2  will  result  in 
an  estimated  annual  equivalent  sav¬ 
ings  of  1,508,000  Mcf  of  natural  gas  (or 
approximately  246,333  barrels  of  oil 
equivalent)  that  would  otherwise  be 
used  in  providing  steam  for  electric 
power  generation.  The  cost  of  conver¬ 
sion  per  Mcf  of  natural  gas  is  estimat¬ 
ed  to  be  $0.63. 

Although  conversion  to  the  burning 
of  coal  would  be  expected  to  increase 
the  cost  of  producing  electricity  at 
Cameo  1  and  2,  DOE  concludes  that 
the  cost,  even  using  current  prices  per 
Mcf  of  natural  gas  saved,  is  not  unrea¬ 
sonable.  This  determination  is  based 
on  consideration  of  the  substantial 
savings  of  natural  gas  that  will  result 
from  this  conversion. 

DOE’s  determination  that  the  costs 
of  conversion  are  not  unreasonable  is 
further  supported  by  consideration  of 
such  costs  in  relation  to  the  expected 
24  years  remaining  useful  life  of  the 
powerplants  after  conversion,  the  size 
and  resources  of  the  utility  as  exam¬ 
ined  in  the  following  analysis  of  finan¬ 
cial  capability,  the  nature  of  the  ex¬ 
pected  operations  of  these  power- 
plants,  and  potential  future  increase 


in  the  fuel  cost  difference  in  favor  of 
coal. 

3.  Financial  capabilities  of  PSCC— A. 
Recovery  of  capital  investment.  DOE 
finds  that  compliance  with  a  Prohibi¬ 
tion  Order  to  Cameo  1  and  2  will  be 
economically  feasible.  DOE’s  analysis 
took  into  consideration  the  total  esti¬ 
mated  $4,066,000  additional  capital  in¬ 
vestment  costs  required  for  PSCC  to 
comply  with  this  Prohibition  Order,  as 
well  as  additional  capital  investment 
costs  that  would  result  from  all  other 
Prohibition  Orders  issued  to  date 
under  authority  of  Section  2  (a)  and 
(c)  of  ESECA  to  PSCC  powerplants. 

DOE  related  these  additional  capital 
investment  costs  to  PSCC’s  estimate  of 
its  1977  construction  budget  of 
$158,000,000,  the  total  capitalization  of 
the  utility  of  $1,200,000,000  and  the 
average  remaining  useful  life  of  24 
years  after  conversion  of  Cameo  1  and 
2. 

DOE  does  not  consider  the  effect  of 
this  added  capital  investment  cost  to 
represent  an  unreasonable  burden, 
given  the  financial  capabilities  of 
PSCC  to  assume  such  costs. 

b.  Total  annual  costs  associated  with 
conversion.  The  total  estimated 
annual  increase  in  costs  (amortized  in¬ 
creased  capital  investment  costs  and 
other  costs,  exclusive  of  fuel  costs) 
that  would  be  associated  with  the 
burning  of  coal,  as  opposed  to  natural 
gas,  attributable  to  compliance  with 
this  Prohibition  Order  would  be 
$1,076,000.  (DOE  also  took  into  consid¬ 
eration  costs  to  PSCC  that  may  result 
from  compliance  with  all  other  Prohi¬ 
bition  Orders  issued  to  date  under  au¬ 
thority  of  Section  2  (a)  and  (c)  of 
ESECA  to  PSCC  powerplants.)  This 
estimate  of  $1,076,000  is  based  on  an 
investment  oriented  analysis  described 
in  an  Ultrasystems  Inc.  report  entitled 
Computer  Methodology  For  Coal  Con¬ 
version  Cost  Determination.  August 
1976,  (hereafter  “Ultrasystems  Com¬ 
puter  Model”). 

The  total  estimated  annual  increase 
in  costs  of  $1,076,000  associated  with 
conversion  ultimately  will  be  recov¬ 
ered  in  rates.  However,  due  to  the  po¬ 
tential  offsetting  aggregate  value  of 
fuel  cost  savings  of  approximately 
$1,522,000  attributable  to  compliance 
with  this  and  other  outstanding  Prohi¬ 
bition  Orders,  the  net  annual  revenue 
requirements  of  PSCC  should  decrease 
by  approximately  $446,000. 

4.  Consumer  impact.  The  impact  as 
a  result  of  the  Prohibition  Order  to 
Cameo  1  and  2  alone  would  result  in  a 
net  increase  of  $.000079  per  kilowatt 
hour  sold.  The  impact  of  this  Prohibi¬ 
tion  Order  and  all  other  Prohibition 
Orders  would  be  a  net  decrease  in  rev¬ 
enues  required  from  PSCC  consumers 
of  approximately  $.000038  per  kilowatt 
hour  of  electricity  sold  by  the  PSCC 
system. 


These  estimates  are  based  on  DOE’s 
analysis  of  the  ‘‘Ultrasystem  Comput¬ 
er  Model”  result. 

The  eventual  amount  of  the  de¬ 
crease  would  depend  on  the  actual 
amount  of  the  investment  necessary  to 
comply  with  these  Prohibition  Orders, 
the  methods  which  PSCC  selects  to  fi¬ 
nance  the  increased  costs  associated 
with  burning  coal  as  a  primary  energy 
source  at  both  Cameo  1  and  2,  the 
extent  to  which  the  cost  increase  is 
spread  among  PSCC  customers,  the 
regulations  or  policies  of  the  regula¬ 
tory  agencies  with  jurisdiction  over 
PSCC  regarding  inclusion  of  such  cost 
decrease  in  consumer  rates,  the  actual 
amount  of  the  fuel  cost  differential, 
and  other  factors. 

B.  Consistency  with  the  purposes  of 
ESECA.  Because  the  issuance  of  a  Pro¬ 
hibition  Order  to  Cameo  1  and  2  will 
discourage  the  use  of  natural  gas  or 
petroleum  products  and  encourage  the 
increased  use  of  coal,  DOE  concludes 
that  this  action  will  be  consistent  with 
the  purposes  of  ESECA  to  provide  for 
a  means  to  assist  in  meeting  the  essen¬ 
tial  needs  of  the  United  States  for 
fuels.  On  the  basis  of  the  environmen¬ 
tal  analysis  wrhich  DOE  is  required  to 
conduct  prior  to  issuance  of  a  Notice 
of  Effectiveness  of  a  Prohibition 
Order,  as  well  as  the  necessity  for 
these  powerplants  to  comply  with  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
7401  et  seg. )  and  other  applicable  envi¬ 
ronmental  protection  requirements, 
DOE  finds  that  issuance  of  a  Prohibi¬ 
tion  Order  to  Cameo  1  and  2  will  be 
consistent  with  the  purposes  of 
ESECA  to  provide  for  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels  in  a 
manner  which  is  consistent,  to  the  ful¬ 
lest  extent  practicable,  with  existing 
national  commitments  to  protect  and 
improve  the  environment. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’s 
finding  that  the  burning  of  coal  in  lieu 
of  natural  gas  or  petroleum  products 
is  practicable  and  consistent  with  the 
purposes  of  ESECA  as  stated  above. 

III.  Coal  and  coal  transportation 
facilities  are  expected  to  be  a vailable 
during  the  remaining  actual  service 
life  of  these  powerplants.— A.  Coal 
availability.— 1.  National  coal  re¬ 
serves.  United  States  coal  reserves  are 
more  than  sufficient  to  supply  nation¬ 
al  needs  for  the  foreseeable  future. 
United  States  Department  of  the  Inte¬ 
rior,  Bureau  of  Mines  data  show  a 
demonstrated  coal  reserve  base  of  over 
438  billion  tons  ( Demonstrated  Coal 
Reserve  Base  of  the  United  States  on 
January  1,  1976,  Bureau  of  Mines 
(August  1977)  [hereafter  “BOM 
Survey”]).  Mining  experience  in  the 
United  States  has  indicated  that,  on  a 
national  basis  at  least  one-half  of  the 
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coal,  219  billion  tons,  in  the  reserves 
base  may  be  technically  and  economi¬ 
cally  recoverable.  The  nation's  uncom¬ 
mitted  coal  reserves  are  sufficient  to 
reasonably  conclude  that  coal  is  ex¬ 
pected  to  be  available  during  the  re¬ 
maining  actual  service  life  of  these 
powerplants.  To  determine  when  cer¬ 
tain  quantities  of  these  reserves  are 
expected  to  be  available.  DOE  has  ex¬ 
amined  several  studies,  referenced 
herein,  which  together  provide  the 
best  current  evidence  as  to  coal  avail¬ 
ability. 

2.  National  coal  production  and 
demand.  The  comparison  stated  below 
of  estimated  national  coal  production, 
and  national  coal  demand  shows  that 
there  should  be  sufficient  production 
of  coal  to  meet  the  total  national 
demand  through  the  remaining  actual 
service  life  of  these  powerplants. 

a.  National  coal  production.  It  is 
conservatively  estimated  that  it  will  be 
practicable  to  produce  coal  nationally 
in  at  least  the  following  quantities: 


1979. 

1980 

1981 
1982. 

1983 

1984 

1985 


Production 
Potential 
( million  tons) 

_  781 

.  818 

.  858 

.  899 

.  942 

.  987 

.  1.034 


The  figures  shown  above  are  derived 
from  Projections  of  Energy  Supply  and 
Demand  and  Their  Impacts,  Energy 
Information  Administration,  (DOE/ 
EIA  0036/2)  dated  April  1978  (hereaf¬ 
ter  “Energy  Supply  and  Demand 
Report”).  The  coal  production  forecast 
was  derived  from  analytic  procedures 
utilizing  historic  coal  consumption 
patterns,  in  addition  to  derived 
demand  under  a  forecast  economic  and 
energy  case.  These  projections  of  na¬ 
tional  coal  production  generally  re¬ 
flect  the  coal  industries  plans  for  addi¬ 
tional  increments  of  coal  production 
over  the  next  several  years.  Through¬ 
out  the  period  of  these  projections  it  is 
expected  that  total  national  produc¬ 
tion  will  equal  or  exceed  total  national 
demand.  DOE  intends  to  fully  update, 
for  purposes  of  being  current,  its  coal 
availability  finding  pertinent  to 
Cameo  1  and  2  prior  to  the  issuance  of 
a  Notice  of  Effectiveness. 

b.  National  demand  including 
ESECA  Prohibition  Order  demand. 
The  estimated  national  demand,  in¬ 
cluding  any  increased  demand  result¬ 
ing  from  DOE  actions  under  the  au¬ 
thority  of  Section  2(a)  of  ESECA,  is 
projected  as  follows  (Energy  Supply 
and  Demand  Report): 


Demand 


Year: 


( miUion  tons ) 


1979 

1980 


1981 . . . 

1982... 

1983... 

1984. . 

1985  .. 

......... 

758 

798 

841 

885 

932 

982 

1.034 


These  demand  projections  include 
the  actions  taken  under  ESECA. 

C.  National  ESECA  Prohibition 
Order  demand.  DOE  has  estimated  po¬ 
tential  demand  for  coal  resulting  from 
this  Prohibition  Order  and  from  all 
other  outstanding  Prohibition  Orders 
issued  to  date  under  authority  of  Sec¬ 
tion  2(a)  of  ESECA  to  be  as  follows: 


Demand 

Year :  '  (million  tons) 

1979  .  15.0 

1980  . 21.4 

1981  .  236 

1982  .  300 

1983  .  30.3 

1984  .  30.3 


(The  above  estimated  demand  fig¬ 
ures  include  projections  for  Prohibi¬ 
tion  Orders  issued  on  June  30,  1975.) 

3.  Characteristic  coal  production 
and  demand— a..  Characteristic  coal  re¬ 
quirements  for  these  powerplants. 
Based  on  information  provided  by 
PSCC  in  its  written  comments,  DOE 
concludes  that  dry-bottom  boilers,  of 
the  type  used  at  Cameo  1  and  2,  will 
be  able  to  burn  coal  with  the  following 
characteristics  and  comply  with  all  ap¬ 
plicable  air  pollution  control  require¬ 
ments: 


BTUs/lb . 

moisture . 

ash . 

volatile . 

ash  softening  temp 

sulfur . 

grindability . 


Approximate 

Values 

12,250 
8.77% 
8.66% 
38.59% 
2130  2500  CP) 
.48% 
44  50 


b.  Characteristic  coal  demand  from 
these  powerplants.  The  potential  in¬ 
creased  annual  demand  for  coal  of  the 
type  described  above,  which  would 
result  from  this  Prohibition  Order,  is 
estimated  to  be  as  follows: 


Potential  Annual  Demand  <  thousand 
Year:  tons) 

1981 .  65 

c.  Characteristic  coal  available  to 
these  powerplants.  Based  on  post  hear¬ 
ing  information  provided  by  PSCC, 
the  utility  has  two  long-term  contracts 
with  Energy  Fuels  Corporation,  the 
first  of  which  is  for  2  million  tons  of 
coal  per  fiscal  year,  ending  on  June  30, 
1987,  and  a  second  contract  for 
3,650,000  tons  of  coal  to  be  furnished 
between  1978  and  1981.  This  contract 
coal  can  be  burned  at  Cameo.  Arapa¬ 
hoe,  and  Valmont  Generating  Sta¬ 
tions. 

PSCC  has  a  yearly  contract  with  the 
Bear  Coal  Company  for  100,000  tons 
through  the  end  of  1979. 

DOE  has  examined  the  quantities  of 
coal  for  Cameo,  Arapahoe,  and  Val¬ 
mont  Generating  Stations  and  finds 
that  there  is  sufficient  characteristic 
coal  available  to  satisfy  the  increase  in 
demand  represented  by  these  Prohibi¬ 
tion  Orders. 

4.  State  and  local  laws.  DOE  has 
found  no  state  or  local  laws  or  policies 


limiting  the  extraction  or  utilization 
of  coal  that  would  adversely  affect 
these  production  figures,  and  none 
have  been  brought  to  DOE's  attention. 

5.  Conclusion.  On  the  basis  of 
PSCC's  present  coal  contract  commit¬ 
ments,  DOE  finds  that  coal  of  the 
characteristics  required  will  be  availa¬ 
ble  to  Cameo  1  and  2.  Furthermore,  on 
the  basis  of  the  Bureau  on  Mines 
Survey  and  the  Energy  Supply  and 
Demand  Report,  DOE  expects  that  na¬ 
tional  coal  production  potential  will 
exceed  the  total  national  demand  for 
coal  in  amounts  sufficient  in  any  year 
to  meet  the  estimated  potential  addi¬ 
tional  demand  represented  by  this 
Prohibition  Order  and  from  all  other 
outstanding  Prohibition  Orders  issued 
to  date  under  authority  of  Section  2(a) 
of  ESECA. 

B.  Coal  transportaton—1.  Location 
of  powerplants  and  coal  supply.  Based 
on  information  provided  by  PSCC. 
coal  for  Cameo  1  and  2  will  be  supplied 
and  transported  from  Energy  Fuels 
Company,  which  is  located  in  Routt 
County,  Colorado  and  from  the  Bear 
Coal  Company  in  Somerset,  Colorado 
to  Cameo  1  and  2  at  Palisade.  Colora¬ 
do. 

2.  Route  of  coal  shipment.  Based  on 
information  provided  to  DOE  by 
PSCC  and  the  railroads,  the  primary 
route  for  coal  deliveries  from  the 
Energy  Mine  and  Bear  Mine  originates 
on  and  is  brought  into  the  Cameo 
Generating  Stations  by  the  Denver  & 
Rio  Grande  Western  Railroad 
(D&RGW). 

3.  Originating  trunk  carrier. 
D&RGW  has  indicated  that  it  is  able 
and  willing  to  provide  any  additional 
capacity  required  for  coal  shipments 
to  Cameo  1  and  2.  D&RGW  indicated 
that  the  rail  facilities  at  Energy  Fuels 
Company  in  Routt  County,  Colorado 
and  at  Bear  Coal  Company  in  Somer¬ 
set,  Colorado  are  readily  available  to 
PSCC  and  that  the  D&RGW  has  ade¬ 
quate  handling  and  loading  facilities 
to  service  any  required  increases  in 
coal  volumes.  DOE  has  not  found  nor 
has  it  been  informed  of  any  apparent 
constraints  to  transporting  coal. 

4.  Powerplant  facilities.  Cameo  1 
and  2  presently  have  coal  handling 
and  unloading  facilities  which  the  rail¬ 
roads  advised  DOE  are  adequate  to 
handle  the  projected  coal  demand. 
There  are  no  apparent  obstacles  to  the 
handling  and  delivery  of  coal  to 
Cameo  1  and  2. 

5.  Conclusion.  On  the  basis  of  the  in¬ 
formation  discussed  above,  DOE  finds 
that  coal  transportation  facilities  will 
be  available  since  no  significant  con¬ 
straints  to  coal  delivery  over  the  pri¬ 
mary  route  to  Cameo  1  and  2  present¬ 
ly  exist. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’s 
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finding  that  coal  transportation  facili¬ 
ties  will  be  available  to  these  power- 
plants. 

IV.  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as 
their  primary  energy  source  will  not 
impair  the  reliability  of  service  in  the 
area  served  by  the  affected  power- 
plants.  At  the  public  hearing  and  in 
post  hearing  PSCC  submissions,  the 
utility  requested  that  DOE  include  in 
any  order  an  expanded  definition  of 
“primary  energy  source”  with  at  least 
as  much  flexibility  as  the  definition  in 
the  “Powerplant  and  Industrial  Fuel 
Use  Act  of  1978”  Senate  Conference 
Report  No.  95-988  (Pub  L.  95-620,  No¬ 
vember  9,  1978).  PSCC  stated  that  to 
limit  burning  of  gas  and  petroleum 
products  to  minimum  amounts  for 
start-up  and  flame  stabilization  will 
have  a  serious  effect  upon  PSCC’s 
ability  to  maintain  a  reliable  genera¬ 
tion  system.  PSCC’s  contention  is  that 
the  ESECA  “ primary  energy  source” 
definition  does  not  offer  flexibility  to 
meet  the  temporary  conditions,  such 
as  occurrences  involving  labor  prob¬ 
lems,  accidents  or  other  disruptions  at 
the  coal  mines  supplying  the  coal  or 
the  railroad  transporting  it. 

DOE  interprets  this  voicing  of  con- 
oem  as  constituting  a  request  for  an¬ 
ticipatory  relief,  on  the  face  of  the 
Order,  from  the  potential  effects  of 
the  Order  prior  to  its  being  made  ef¬ 
fective  by  issuance  of  a  Notice  of  Ef¬ 
fectiveness  (NOE). 

Should  a  problem  arise  after  receipt 
of  an  NOE,  DOE  is  prepared  to  re¬ 
spond  and  work  with  the  utility  in  a 
timely  manner. 

Based  on  an  analysis  of  the  informa¬ 
tion  submitted  to  DOE  by  1*880,  DOE 
finds  that  the  issuance  of  a  Prohibi¬ 
tion  Order  to  Cameo  will  not  impair 
the  reliability  of  service  in  the  area 
served  by  these  powerplants  since 
there  will  be  no  outage  as  a  result  of  a 
Prohibition  Order. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’S 
finding  that  the  prohibition  of  the 
burning  of  natural  gas  or  petroleum 
products  as  the  powerplant’s  primary 
energy  source  will  not  impair  the  reli¬ 
ability  of  service  in  the  area  served  by 
the  affected  powerplants. 

The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as 
the  primary  energy  source  by  Cameo  1 
and  2  shall  not  become  effective  (1) 
until  either  (a)  the  Administrator  of 
the  Environmental  Protection  Agency 
(EPA)  has  notified  DOE,  as  required 
by  Section  2(b)  of  ESECA,  that  the 
particular  powerplant  will  be  able  on 
and  after  July  1,  1975,  to  burn  coal 
and  to  comply  with  all  applicable  air 
pollution  requirements  without  a  de¬ 
layed  compliance  order  pursuant  to 


the  provisions  of  the  Clean  Air  Act,  as 
amended,  (CAA),  42  U.S.C.  7413(d)(5) 
and  the  Act  of  August  7,  1977,  Pub.  L. 
95-95,  section  112,  or  (b)  if  no  such  no¬ 
tification  is  given  DOE  by  EPA,  the 
date  that  the  Administrator  of  EPA 
certifies  is  the  earliest  date  that  a  par¬ 
ticular  powerplant  will  be  able  to  bum 
coal  and  to  comply  with  all  applicable 
air  pollution  requirements,  CAA, 
supra;  Pub.  L.  95-95,  supra;  and  (2) 
until  DOE  has  performed  an  analysis 
of  a  Notice  of  Effectiveness,  pursuant 
to  10  CFR  208.3(a)(4)  and  305.9,  and 
has  served  the  affected  powerplant  a 
Notice  of  Effectiveness,  as  provided  in 
10  CFR  303.10(b),  303.37(b)  and  305.7. 

The  date  stated  in  the  Notice  of  Ef¬ 
fectiveness  shall  be  either  (a)  the  date 
EPA  determines  in  accordance  with 
113(d)  of  the  CAA,  supra;  Pub.  L.  OS- 
OS,  supra,  or  (b)  the  date  marking  ter¬ 
mination  of  the  period  of  time  that 
DOE  determines  is  required  by  the  af¬ 
fected  powerplant  to  acquire  or  refur¬ 
bish  equipment  or  facilities  necessary 
to  comply  with  the  CAA,  supra;  Pub. 
L.  95-95.  supra,  whichever  date  is 
later. 

This  Prohibition  Order  does  not  con¬ 
stitute  a  final  agency  action  and  is  not 
effective  prior  to  service  of  the  Notice 
of  Effectiveness.  In  accordance  with  10 
CFR  303.38,  any  person  aggrieved  by 
this  Order  may  file  an  appeal  with 
DOE'S  Office  of  Hearings  and  Appeals, 
in  accordance  with  10  CFR  Part  303, 
Subpart  H,  but  such  appeal  cannot  be 
filed  prior  to  service  by  DOE  of  the 
Notice  of  Effectiveness  and,  if  filed, 
shall  be  filed  within  30  days  after  serv¬ 
ice  of  such  notice. 

There  has  not  been  an  exhaustion  of 
administrative  remedies  until  an 
appeal  has  been  filed  pursuant  to  Sub¬ 
part  H  of  Part  303  and  the  appellate 
proceeding  is  completed  by  the  issu¬ 
ance  of  an  order  granting  or  denying 
the  appeal. 

Application  may  be  made  for  modifi¬ 
cation  or  rescission  of  this  Prohibition 
Order  in  accordance  with  the  provi¬ 
sions  of  10  CFR  Part  303,  Subpart  J. 
An  application  for  modification  or  re¬ 
scission  of  a  Prohibition  Order  based 


on  significantly  changed  circum¬ 
stances,  which  may  occur  during  the 
interval  between  issuance  of  this 
Order  and  service  of  the  Notice  of  Ef¬ 
fectiveness,  shall  be  filed  within  30 
days  of  such  service  of  such  notice. 
Application  for  modification  or  rescis¬ 
sion  based  on  significantly  changed 
circumstances  occurring  after  the  serv¬ 
ice  of  such  notice  may  be  filed  at  any 
time. 

If  an  application  for  modification  or 
rescission  of  this  Prohibtion  Order  is 
made  in  accordance  with  Subpart  J  of 
Part  303,  any  appeal  of  this  Order 
under  10  CFR  Part  303  Subpart  H. 
shall  be  suspended  until  30  days  after 
an  order  has  been  issued  in  accordance 
with  Subpart  J  or  until  30  days  from 
the  date  on  which  such  application  for 
modification  or  rescission  may  be 
treated  as  having  been  denied  in  all  re¬ 
spects. 

If  made  effective,  this  Prohibition 
Order  will  be  effective  against  any 
person  that,  as  of  the  date  stated  in 
the  Notice  of  Effectiveness  of  this 
Order  owns,  leases,  operates  or  con¬ 
trols  the  above  listed  powerplant  and 
against  any  successors-in-interest  or 
assignees  of  such  person. 

Any  terms  utilized  in  this  Prohibi¬ 
tion  Order  have  the  same  meaning  as 
such  terms  have  in  10  CFR  Part  303 
and  305. 

Any  questions  regarding  this  Prohi¬ 
bition  Order  should  be  directed  to  Mr. 
Robert  L.  Davies,  Deputy  Assistant 
Adminstrator  for  Fuels  Conversion, 
Department  of  Energy,  2000  M  Street, 
NW.,  Washington,  D.C.  20461,  (202) 
254-3910. 

(Energy  Supply  and  Environmental  Coordi¬ 
nation  Act  of  1974  (15  U.S.C.  791  et  seq.)  as 
amended  by  Pub.  L.  95-70;  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C.  761  et 
seq.)  as  amended  by  Pub.  L.  95-70;  Depart¬ 
ment  of  Energy  Organization  Act  (42  U.S.C. 
7101  et  seq. );  E.  O.  11790  (39  FR  23185);  E. 
O.  12009 (42  FR  46267)) 

Issued  in  Washington,  D.C.,  Decem¬ 
ber  26,  1978. 

Barton  R.  House, 
Assistant  Administrator,  Fuels 
Regulation,  Economic  Regula¬ 
tory  Administration. 

[FR  Doc.  78-36372  Filed  12-29-78.  8:45  am] 


[6450-01-M] 

ENERGY  SUPPLY  AND  ENVIRONMENTAL  COORDINATION  ACT 
Prohibition  Order 


Docket  Number 

Owner 

Generating 

Station 

Powerplant 

Number 

Location 

DCU  175 . 

..  Public  Service  Company 
of  Colorado. 

Arapahoe . 

1 

Denver,  Colorado 

DCU-176 . 

..  Public  Service  Company 
of  Colorado. 

Arapahoe . 

2 

Denver.  Colorado 

DCU-177 . 

.  Public  Service  Company 
of  Colorado. 

Arapahoe . 

3 

Denver,  Colorado 

DCU- 178 . 

..  Public  Service  Company 
of  Colorado. 

Arapahoe . 

4 

Denver,  Colorado 
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Pursuant  to  Section  2  (a)  and  (b)  of 
the  Energy  Supply  and  Environmental 
Coordination  Act  of  1974,  as  amended, 
15  U.S.C.  791  et  seq.,  (ESECA),  and 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  (CFR),  Parts  303 
and  305,  [10  CFR  Parts  303  and  305,  as 
amended,  42  FR  23132  (1977)],  the  De¬ 
partment  of  Energy  (DOE)  hereby 
orders  that  the  above  listed  power- 
plants  shall  be  prohibited  from  burn¬ 
ing  natural  gas  or  petroleum  products 
as  their  primary  energy  source.  Such 
prohibition  shall  become  effective  on 
the  date  stated  in  a  Notice  of  Effec¬ 
tiveness  to  be  served  on  the  power- 
plants,  pursuant  to  10  CFR  303.10(b), 
303.37(b)  and  305.7,  subsequent  to  issu¬ 
ance  of  this  Prohibition  Order. 

Section  2  of  ESECA  requires  that 
DOE  make  certain  findings  prior  to  is¬ 
suing  a  Prohibition  Order.  On  July  31, 
1978,  DOE  published  a  notice  of  “In¬ 
tention  to  Issue  Prohibition  Orders  to 
Certain  Powerplants”  (43  FR  33300  as 
amended  by  43  FR  38742,  August  30, 
1978)  that  contained  DOE'S  proposed 
conclusions  with  respect  to  those  find¬ 
ings  and  the  rationale  therefor  that 
DOE  proposed  to  make  with  respect  to 
the  powerplants  listed  above.  That 
notice  invited  interested  persons  to 
make  written  or  oral  presentation  of 
data,  views  and  arguments  regarding 
the  proposed  findings  and  other  mat¬ 
ters.  A  public  hearing  was  held  in 
Denver,  Colorado  on  September  26, 
1978,  for  the  purpose  of  receiving  the 
oral  presentation  of  data,  views  and 
arguments.  In  addition,  DOE  provided 
an  opportunity  subsequent  to  the 
public  hearing  for  supplemental  writ¬ 
ten  comments. 

Based  on  a  consideration  of  the  data, 
views  and  arguments  received  by  DOE 
at  the  public  hearing  as  well  as  supple¬ 
mental  data,  view's  and  arguments  re¬ 
ceived  during  the  public  comment 
period,  and  an  analysis  of  other  Infor¬ 
mation  submitted  to  or  otherwise 
available  to  DOE,  DOE  hereby  finds 
with  respect  to  the  above  listed  power- 
plants  that: 

1.  On  June  22,  1974,  each  powerplant 
had  the  capability  and  necessary  plant 
equipment  to  bum  coal; 

2.  The  burning  of  coal  by  each 
powerplant,  in  lieu  of  petroleum  prod¬ 
ucts  or  natural  gas,  is  practicable  and 
consistent  with  the  purposes  of 
ESECA; 

3.  Coal  and  coal  transportation  facil¬ 
ities  are  expected  to  be  available 
during  the  remaining  actual  service 
life  of  these  powerplants,  which  is  the 
period  the  orders  are  in  effect;  and 


4.  The  prohibition  of  each  power- 
plant  from  burning  natural  gas  or  pe¬ 
troleum  as  its  primary  energy  source 
will  not  impair  the  reliability  of  serv¬ 
ice  by  such  pow  eiplant. 

Stated  below  is  the  rationale  for 
each  finding  ESECA  requires  DOE  to 
make  prior  to  issuing  a  Prohibition 
Order,  and  an  evaluation  of  the  sig¬ 
nificant,  material  issues  raised  by  in¬ 
terested  persons  in  their  oral  or  writ¬ 
ten  presentations  of  data,  views  and 
arguments.  Such  presentations  were 
made  in  response  to  the  notice  of  “In¬ 
tention  to  Issue  Prohibition  Orders  to 
Certain  Powerplants”  published  in  the 
Federal  Register  on  July  31,  1978  (43 
FR  33300  as  amended  by  43  FR  38742, 
August  30,  1978).  Where  such  presen¬ 
tations  were  adopted  by  DOE  and  re¬ 
sulted  in  changes  in  DOE’s  calcula¬ 
tions  these  are  reflected  in  the  specific 
findings.  After  an  evaluation  of  the 
data,  views  and  arguments  presented 
by  interested  persons,  DOE  concludes 
that  no  issues  or  facts  were  presented 
that  render  DOE  unable  to  make  the 
findings  and  therefore  it  must  proceed 
with  the  issuance  of  the  instant  order. 


Even  though  Arapahoe  Generating 
Station  tended  to  decrease  gas  con¬ 
sumption  during  1977,  PSCC’s  post 
hearing  submission  stated  that  the 
Arapahoe  3  and  4  were  issued  Notices 
of  Violation  and  Cease  and  Desist 
Orders  by  the  Colorado  Department 
of  Health  for  opacity  violations.  Ac¬ 
cording  to  the  utility,  a  hearing  on 
PSCC’s  variance  request  was  held  on 
July  20,  1978,  at  which  time  the  vari¬ 
ance  was  granted  to  enable  the  affect¬ 
ed  powerplants  to  bum  coal  out  of 
compliance  until  June  15,  1979,  when 
major  modifications  will  be  completed 
to  the  air  pollution  control  equipment. 

Potentially,  the  relative  share  of  the 
total  natural  gas  consumed  at  the  Ara¬ 
pahoe  Generating  Station  may  fluctu¬ 
ate  signficantly  since  each  powerplant 
has  the  capability  to  burn  substantial 
amounts  of  natural  gas.  The  issuance 
of  a  Prohibition  Order  to  all  the 
powerplants  located  at  Arapahoe  ap¬ 
pears  necessary  to  preclude  potential 
increased  use  of  natural  gas  by  any  of 
the  powerplants  which  is  not  issued  a 
Prohibition  Order  or  that  may  have  a 
Cease  and  Desist  Order  issued.  In  issu- 


Public  Service  Company  of  Colorado 
shall  be  referred  to  as  the  “utility" 
and  as  “PSCC”. 

I.  Capability  and  necessary  plant 
equipment  to  bum  coal  DOE  finds 
that,  on  June  22,  1974,  Powerplants 
Number  1,  2,  3  and  4  at  Arapahoe  Gen¬ 
erating  Station  (Arapahoe  1,  2,  3  and 
4)  had,  or  thereafter  acquired  or  were 
designed  with  the  capability  and  nec¬ 
essary  plant  equipment  to  bum  coal. 
This  finding  is  based  on  the  facts  and 
interpretations  stated  below:. 

A.  Based  on  information  supplied  to 
the  Federal  Energy  Regulatory  Com¬ 
mission  by  PSCC  and  a  site  visit  per¬ 
formed  by  PEDCo  Environmental,  Inc. 
(PEDCo)  and  DOE  representatives,  it 
has  been  determined  that  each  power- 
plant  had  in  place,  on  June  22,  1974, 
boilers  that  were  capable  of  burning 
coal.  The  boilers  had  been  designed 
and  constructed  or  modified  to  burn 
coal  as  their  primary  energy  source. 

A  historical  profile  of  coal  burned, 
as  a  percentage  of  total  heat  input  at 
the  Arapahoe  Generating  Station  is 
set  forth  below: 


ing  a  Prohibition  Order  to  each  power- 
plant  at  the  Arapahoe  Generating  Sta¬ 
tion,  DOE  has  considered  and  evaluat¬ 
ed  the  effect  of  issuing  an  order  to 
some  of  the  individual  powerplants 
and  not  to  others  and  concluded  that 
the  purposes  of  ESECA  are  best  ac¬ 
complished  by  issuing  a  Prohibition 
Order  to  all  the  powerplants  at  Arapa¬ 
hoe  Generating  Station. 

B.  Based  on  information  provided  by 
PSCC  to  DOE  during  the  above-men¬ 
tioned  site  visit  and  other  information 
available  to  DOE,  Arapahoe  3  and  4 
will  require  air  pollution  control 
equipment  when  this  generating  sta¬ 
tion  is  converted  to  total  coal  firing. 
Arapahoe  1  and  2  presently  have  ade¬ 
quate  air  pollution  control  equipment. 

C.  DOE  finds  that,  on  June  22,  1974, 
Arapahoe  1,  2,  3  and  4  had  all  other 
significant  plant  equipment  and  facili- 
tities  associated  with  the  burning  of 
coal. 

D.  Within  the  meaning  of  ESECA- 
and  the  regulations  promulgated  pur¬ 
suant  thereto,  absence  of  the  facilities 
listed  in  paragraph  B,  above,  does  not 
constitute  a  lack  of  capability  and  nec- 


Percentages 


Powerplant  No. 

1974 

Coal/Gas 

1975 

Coal/Gas 

1976 

Coal/Gas 

1977 

Coal/Gas 

1 . 

2 . 

2-98 

48-52 

23-77 

62-38 

21-79 

72-28 

99  1 

99  1 

3 . 

55-45 

66-34 

87-13 

99  1 

4  . . 

— 

59-41 

80-20 

79-21 

87-13 
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essary  plant  equipment  to  burn  coal  as 
of  June  22,  1974. 

DOE  has  not  received  any  written  or  ‘ 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’s 
finding  that  Arapahoe  1,  2,  3  and  4 
had  the  capability  and  necessary  plant 
equipment  to  burn  coal  as  stated 
above. 

II.  The  burning  of  coal  in  liev  of  nat¬ 
ural  gas  or  petroleum  products  is  prac¬ 
ticable  and  consistent  with  the  pur¬ 
poses  of  ESECA.  DOE  finds  that  the 
burning  of  coal  at  Arapahoe  1,  2,  3  and 
4  in  lieu  of  petroleum  products  or  nat¬ 
ural  gas  is  practicable  and  consistent 
with  the  purposes  of  ESECA.  This 
finding  is  based  upon  the  presumption 
that  Arapahoe  1,  2,  3  and  4  will  be  op¬ 
erated  at  a  49.3  percent  capacity  factor 
(this  represents  a  weighted  average  of 
each  powerplant’s  projected  capacity 
factor),  have  an  average  remaining 
useful  life  of  20  years  (as  of  the  date 
of  this  Prohibition  Order),  are  expect¬ 
ed  to  have  at  least  19.25  years  of  re¬ 
maining  useful  life  after  conversion  of 
the  powerplants,  and  on  the  faefs  and 
interpretations  stated  below: 

A.  The  burning  of  coal  is  practica¬ 
ble — 1.  Costs  associated  with  burning 
coal— a.  Capital  investment  costs. 
Based  upon  information  provided  by 
PSCC  after  the  public  hearing,  DOE 
finds  that  capital  investment  costs  of 
$5,007,000  for  air  pollution  control 
equipment  as  stated  in-  Section 
II.A.l.a.  of  the  Notice  of  Intention 
(NOI)  should  not  be  included,  since 
PSCC  had  made  commitments  for  this 
equipment  prior  to  the  issuance  of 
DOE’s  NOI.  Therefore,  the  ordering 
of  such  equipment  was  not  a  result  of 
DOE’s  order. 

b.  Annual  operating  and  mainte¬ 
nance  costs.  The  expected  increase  in 
operating  and  maintenance  costs  of 
$382,000  exclusive  of  fuel  costs,  as 
stated  in  Section  ILA.l.b.  of  the 
Notice  of  Intention  was  based  on  costs 
related  to  the  air  pollution  control 
equipment.  Since  PSCC  had  made 
commitments  for  this  equipment  prior 
to  the  issuance  of  DOE's  NOI  these 
costs  are  not  incurred  as  a  result  of 
DOE's  order.  Therefore.  DOE  finds 
that  any  operating  and  maintenance 
costs  due  to  the  issuance  of  a  Prohibi¬ 
tion  Order  will  be  negligible  and 
should  be  excluded. 

c.  Fuel  costs,  (i)  Based  on  informa¬ 
tion  provided  by  the  utility,  the  price 
of  natural  gas  available  to  Arapahoe  1, 

2,  3  and  4  is  approximately  $1.43  per 
million  BTU's.  This  represents  $1.43 
per  Mcf  of  natural  gas,  assuming 
1,000,000  BTU’s  per  Mcf. 

(ii)  Based  on  information  supplied 
by  PSCC  and  the  Federal  Energy  Reg¬ 
ulatory  Commission  (FERC),  the  price 
of  coal  available  to  Arapahoe  1,  2,  3 
and  4  is  approximately  $0.78  per  mil¬ 
lion  BTU’s.  This  represents  $17.25  per 


ton  of  coal,  assuming  22  million  BTU’s 
per  ton,  or  11,000  BTU’s  per  pound. 
This  characterictic  falls  within  the 
range  stated  in  III.A.3.a.  below. 

(iii)  DOE  estimates  that  the  burning 
of  100%  coal  in  lieu  of  natural  gas  by 
these  powerplants  will  result  in  an 
overall  reduction  of  approximately 
$0.65  per  million  BTU's.  or  $574,000 
per  year  in  fuel  costs. 

(iv)  Based  on  information  supplied 
by  PSCC,  DOE  finds  that  Arapahoe  1, 
2,  3  and  4  should  continue  to  burn  coal 
as  their  primary  energy  source.  It  is 
expected  that  a  decrease  in  fuel  costs 
will  result  from  the  issuance  of  a  Pro¬ 
hibition  Order. 

d.  Total  annual  costs  associated  with 
conversion.  As  a  result  of  this  Prohibi¬ 
tion  Order  to  Arapahoe  1.  2,  3  and  4, 
there  will  be  no  increase  in  the  total 
annual  costs  incurred. 

2.  Reasonableness  of  costs  of  conver¬ 
sion.  The  foregoing  analysis  of  the 
cost  of  conversion  provides  the  basis 
for  deciding  whether  the  conversion  of 
Arapahoe  1,  2,  3  and  4  is  reasonable. 
As  a  result  of  total  conversion,  the 
utility  will  not  incur  additional  annual 
capital  investment  costs,  or  significant 
operating  and  maintenance  costs  and 
will  experience  an  annual  fuel  cost 
savings  of  approximately  $574,000. 
Therefore,  the  estimated  net  annual 
decrease  in  cost  of  producing  electric¬ 
ity  at  Arapahoe  1,  2,  3  and  4  after  total 
conversion  is  estimated  to  be  $574,000. 

The  burning  of  coal  instead  of  natu¬ 
ral  gas  at  Arapahoe  1,  2.  3  and  4  will 
result  in  an  estimated  annual  equiva¬ 
lent  savings  of  887,  067  Mcf  of  natural 
gas  (or  approximately  147,833  barrels 
of  oil  equivalent)  that  would  otherwise 
be  used  in  providing  steam  for  electric 
power  generation.  The  cost  savings  of 
conversion  per  Mcf  of  natural  gas  is 
estimated  to  be  $0.65. 

DOE  finds  that  since  the  burning  of 
coal  will  not  increase  the  cost  of  pro¬ 
ducing  electricity  at  Arapahoe  1,  2,  3 
and  4  and  there  are  significant  poten¬ 
tial  savings  as  a  result  of  the  fuel  costs 
differential  between  natural  gas  and 
coal  burning  at  the  powerplant  and  be¬ 
cause  of  potential  future  increases  in 
the  fuel  cost  differential  in  favor  of 
coal,  the  reduced  costs  associated  with 
burning  coal  confirm  the  reasonable¬ 
ness  of  conversion  from  the  standpoint 
of  costs. 

3.  Financial  capabilities  of  PSCC. 
The  utility  will  not  incur  additional 
capital  investment  costs  or  significant 
operating  and  maintenance  costs  as  a 
result  of  total  conversion  of  Arapahoe 

1,  2,  3  and  4.  In  addition,  DOE’s  analy¬ 
sis  took  into  consideration  PSCC's  es¬ 
timate  of  its  1977  construction  budget 
of  $158,000,000,  the  total  capitalization 
of  the  utility  of  $1,200,000,000  and  the 
average  remaining  useful  life  of  19.25 
years  after  conversion  of  Arapahoe  1. 

2,  3  and  4.  Accordingly,  such  conver¬ 


sion  does  not  create  an  unreasonable 
burden  on  the  financial  capabilities  of 
PSCC. 

Total  annual  costs  associated  with 
conversion.  The  total  estimated 
annual  increase  in  costs  (amortized  in¬ 
creased  capital  investment  costs  and 
other  costs,  exclusive  of  fuel  costs) 
that  would  be  associated  with  the 
burning  of  coal,  as  opposed  to  natural 
gas,  attributable  to  compliance  with 
this  and  other  outstanding  Prohibition 
Orders  would  be  $1,076,000.  DOE  has 
taken  into  consideration  costs  to 
PSCC  that  may  result  from  compli¬ 
ance  with  all  other  Prohibition  Orders 
issued  to  date  under  authority  of  Sec¬ 
tion  2(a)  and  (c)  of  ESECA  to  PSCC 
powerplants.  This  estimate  of 
$1,076,000  is  based  on  an  investment 
oriented  analysis  described  in  an  Ul- 
trasystems  Inc.  report  entitled  Com¬ 
puter  methodology  For  Coal  Conver¬ 
sion  Cost  Determination  August  1976, 
(hereafter  “Ultrasystems  Computer 
Model”). 

The  total  estimated  annual  increase 
in  costs  of  $1,076,000  associated  with 
conversion  ultimately  will  be  recov¬ 
ered  in  rates.  However,  due  to  the  po¬ 
tential  offsetting  aggregate  value  of 
fuel  cost  savings  of  approximately 
$1,522,000  attributable  to  compliance 
with  this  and  other  outstanding  Prohi¬ 
bition  Orders,  the  net  annual  revenue 
requirements  of  PSCC  should  decrease 
by  approximately  $466,000. 

4.  Consumer  impact.  The  impact  as 
a  result  of  the  Prohibition  Order  to 
Arapahoe  1,  2,  3  and  4  alone  would 
result  in  a  net  decrease  of  $.000048  per 
kilowatt  hour  sold.  The  impact  of  this 
Prohibition  Order  and  all  other  out¬ 
standing  prohibition  Orders  would  be 
a  net  decrease  in  revenue  required 
from  PSCC  consumers  of  approxi¬ 
mately  $.000038  per  kilowatt  hour  of 
electricity  sold  by  the  PSCC  system. 

These  estimates  are  based  on  DOE's 
analysis  of  the  "Ultrasystem  Comput¬ 
er  Model”  result. 

The  eventual  amount  of  the  de¬ 
crease  would  depend  on  the  actual 
amount  of  the  investment  necessary  to 
comply  with  this  and  other  outstand¬ 
ing  Prohibition  Orders,  the  methods 
which  PSCC  selects  to  finance  the  in¬ 
creased  costs  associated  with  burning 
coal  as  a  primary  energy  source  at 
Arapahoe  1,  2,  3  and  4  and  FSCC’s 
other  facilities,  the  extent  to  which 
the  cost  increase  is  spread  among 
PSCC  customers,  the  regulations  or 
policies  of  the  regulatory  agencies 
with  jurisdiction  over  PSCC  regarding 
inclusion  of  such  cost  decrease  in  con¬ 
sumer  rates,  the  actual  amount  of  the 
fuel  cost  differential,  and  other  fac¬ 
tors. 

B.  Consistency  with  the  purposes  of 
ESECA.  Because  the  issuance  of  a  Pro¬ 
hibition  Order  to  Arapahoe  1,  2.  3  and 
4  will  discourage  the  use  of  natural  gas 
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or  petroleum  products  and  encourage 
the  increased  use  of  coal.  DOE  con¬ 
cludes  that  this  action  will  be  consist¬ 
ent  with  the  purposes  of  ESECA  to 
provide  for  a -means  to  assist  in  meet¬ 
ing  the  essential  needs  of  the  United 
States  for  fuels.  On  the  basis  of  the 
environmental  analysis  which  DOE  is 
required  to  conduct  prior  to  issuance 
of  a  Notice  of  Effectiveness  of  a  Prohi¬ 
bition  Order,  as  well  as  the  necessity 
for  this  powerplant  to  comply  with  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
7401  et  seq.),  and  other  applicable  en¬ 
vironmental  protection  requirements, 
DOE  concludes  that  issuance  of  a  Pro¬ 
hibition  Order  to  Arapahoe  1,  2,  3  and 
4  will  be  consistent  with  the  purposes 
of  ESECA  to  provide  for  a  means  to 
assist  in  meeting  the  essential  needs  of 
the  United  States  for  fuels  in  a 
manner  which  is  consistent,  to  the  ful¬ 
lest  extent  practicable,  with  existing 
national  commitments  to  protect  and 
improve  the  environment. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE’s 
finding  that  the  burning  of  coal  in  lieu 
of  natural  gas  nr  petroleum  products 
is  practicable  and  consistent  with  the 
purposes  of  ESECA  as  stated  above. 

III.  Coal  and  coal  transportation 
facilities  are  expected  to  be  available 
during  the  remaining  actual  service 
life  of  these  powerplants.— A.  Coal 
availability.— 1.  National  coal  re¬ 
serves.  United  States  coal  reserves  are 
more  than  sufficient  to  supply  nation¬ 
al  needs  for  the  foreseeable  future. 
United  States  Department  of  the  Inte¬ 
rior,  Bureau  of  Mines  data  show  a 
demonstrated  coal  reserve  base  of  over 
approximately  438  billion  tons.  (.Dem¬ 
onstrated  Coal  Reserve  Base  of  the 
United  States  on  January  1,  1976, 
Bureau  of  Mines  (August  1977)  (here¬ 
after  “BOM  Survey”)).  Mining  experi¬ 
ence  in  the  United  States  has  indicat¬ 
ed  that  on  a  national  basis,  at  least 
one-half  of  the  coal,  219  billion  tons, 
in  the  reserve  base  may  be  technically 
and  economically  recoverable.  The  na¬ 
tion’s  uncommitted  coal  reserves  are 
sufficient  to  reasonably  conclude  that 
coal  is  expected  to  be  available  during 
the  remaining  actual  service  life  of 
these  powerplants.  To  determine  when 
certain  quantities  of  these  reserves  are 
expected  to  be  available,  DOE  has  ex¬ 
amined  several  studies,  referenced 
herein,  which  together  provide  the 
best  current  evidence  as  to  coal  avail¬ 
ability. 

2.  National  coal  production  and 
demand.  The  comparison  stated  below 
of  estimated  national  coal  production, 
and  national  coal  demand  shows  that 
there  should  be  sufficient  production 
of  coal  to  meet  the  total  national 
demand  through  the  remaining  actual 
service  life  of  these  powerplants. 


a.  National  coal  production.  It  is 
conservatively  estimated  that  it  will  be 
practicable  to  produce  coal  nationally 
in  at  least  the  following  quantities: 


Production 

Potential 

Year:  (million  tons' 

1879 .  781 

1980  . .... . . .  818 

1981  . 858 

1982  .  899 

1983  . 942 

1984  . „ .  987 

1985  .  1,034 


The  figures  shown  above  are  derived 
from  Projections  of  Energy  Supply  and 
Demand  and  Their  Impacts,  Energy 
Information  Administration.  (DOE/ 
EIA  0036/2)  dated  April  1978  (hereaf¬ 
ter  "Energy  Supply  and  Demand 
Report”).  The  coal  production  forecast 
was  derived  from  analytical  proce¬ 
dures  utilizing  historic  coal  consump¬ 
tion  patterns,  in  addition  to  derived 
demand  under  a  forecast  economic  and 
energy  case.  These  projections  of  na¬ 
tional  coal  production  generally  re¬ 
flect  the  coal  industries  plans  for  addi¬ 
tional  increments  of  coal  production 
over  the  next  several  years.  Through¬ 
out  the  period  of  these  projections  it  is 
expected  that  total  national  produc¬ 
tion  will  equal  or  exceed  total  national 
demand.  DOE  intends  to  fully  update, 
for  purposes  of  being  current,  its  coal 
availability  finding  pertinent  to  Ara¬ 
pahoe  1,  2,  3  and  4  prior  to  the  issu¬ 
ance  of  a  Notice  of  Effectiveness. 

b.  National  demand  including 
ESECA  Prohibition  Order  demand. 
The  estimated  national  demand,  in¬ 
cluding  any  increased  demand  result¬ 
ing  from  DOE  actions  under  the  au¬ 
thority  of  Section  2(a)  of  ESECA,  is  as 
follows  (Energy  Supply  and  Demand 
Report): 


Year: 

1979 

1980 
1981. 

1982 

1983 
1984. 
1985 


Demand 
(millions 
of  tons' 
758 
798 
841 
885 
932 
982 
1,034 


These  demand  projections  include 
the  actions  taken  under  ESECA. 

c.  National  ESECA  Prohibition 
Order  demand.  DOE  has  estimated  po¬ 
tential  demand  for  coal  resulting  from 
this  Prohibition  Order  and  from  all 
other  outstanding  Prohibition  Orders 
issued  to  date  under  authority  of  Sec¬ 
tion  2(a)  of  ESECA  to  be  as  follows: 


Year: 

1979. 

1980 

1981 

1982. 

1983. 

1984. 


Demand 
(million  tons ) 

.  15.0 

.  21.4 

.  23.6 

.  30.0 

.  30.3 

.  30.3 


(The  above  estimated  demand  fig¬ 
ures  include  projections  for  Prohibi¬ 
tion  Orders  issued  on  June  30,  1975.) 


3.  Characteristic  coal  production 
and  demand— a.  Characteristic  coal  re¬ 
quirements  for  these  powerplants. 
Based  on  information  provided  by 
PSCC,  DOE  concludes  that  dry- 
bottom  boilers,  of  the  type  used  at 
Arapahoe  1,  2,  3  and  4,  will  be  able  to 
bum  coal  with  the  following  charac¬ 
teristics  and  comply  with  all  applica¬ 
ble  air  pollution  control  requirements: 

Approximate 

Values 


BTU’s/lb . 

Moisture . 

Ash . . 

Volatile . 

. .  11,000, 

.  11.38  pel. 

.  2.130  2.500 

<  F>. 

Sulfur . 

Grindability . 

b.  Characteristic  coal  demand  from 
these  powerplants.  The  potential  in¬ 
creased  annual  demand  for  coal,  of  the 
type  described  above,  which  would 
result  from  this  Prohibition  Order,  is 
estimated  to  be  as  follows: 


Potential  annual 

^  demand 

< thousand  tons) 

Year.  1980  .  40 

c.  Characteristic  coal  available  to 
these  poweiplants.  Based  on  post  hear¬ 
ing  information  provided  by  PSCC. 
the  utility  has  two  long-term  contracts 
with  Energy  Fuels  Corporation,  the 
first  of  which  is  for  2  million  tons  of 
coal  per  fiscal  year,  ending  on  June  30. 
1987,  and  a  second  contract  for 
3,650,000  tons  of  coal  to  be  furnished 
between  1978  and  1981.  This  contract 
coal  can  be  burned  at  Arapahoe,  Val- 
mont  and  Cameo  Generating  Stations. 

In  addition,  Colowyo  Coal  Company 
provides  characteristic  coal  to  Arapa¬ 
hoe  and  Valmont  under  a  short  term 
1978  contract  for  350,000  tons. 

DOE  has  examined  the  quantities  of 
coal  for  Arapahoe,  Cameo  and  Val¬ 
mont  Generating  Stations  and  finds 
that  there  is  sufficient  characteristic 
coal  available  to  satisfy  the  increase  in 
demand  represented  by  these  Prohibi¬ 
tion  Orders. 

4.  State  and  local  laws.  DOE  has 
found  no  state  or  local  laws  or  policies 
limiting  the  extraction  or  utilization 
of  coal  that  would  adversely  affect 
these  production  figures,  and  none 
have  been  brought  to  DOE’s  attention. 

5.  Conclusion.  On  the  basis  of 
PSCC’s  present  coal  contract  commit¬ 
ments,  DOE  finds  that  coal  of  the 
characteristics  required  will  be  availa¬ 
ble  at  Arapahoe  1,  2,  3  and  4.  Further¬ 
more,  on  the  basis  of  the  Bureau  of 
Mines  Survey  and  the  Energy  Supply 
and  Demand  Report,  DOE  expects 
that  national  coal  production  poten¬ 
tial  will  exceed  the  total  national 
demand  for  coal  in  amounts  sufficient 
in  any  year  to  meet  the  estimated  po¬ 
tential  demand  represented  by  this 
Prohibition  Order  and  from  all  other 
outstanding  Prohibition  Orders  issued 


FEDERAL  REGISTER,  VOL  44,  NO.  1— TUESDAY,  JANUARY  2,  1979 


NOTICES 


107 


to  date  under  authority  of  Section  2(a) 
of  ESECA. 

B.  Coal  transportation— 1.  Location 
of  powerplants  and  coal  supply.  Based 
on  information  provided  by  PSCC, 
coal  for  Arapahoe  1.  2,  3  and  4  will  be 
supplied  and  transported  from  Energy 
Fuels  Company,  which  is  located  in 
Routt  County.  Colorado  to  Arapahoe 

1.  2,  3  and  4  in  Denver,  Colorado. 

2.  Route  of  coal  shipment.  Based  on 
information  provided  to  DOE  by 
PSCC  and  the  railroads,  the  primary 
route  for  coal  delivery  from  the 
Energy  Mine  originates  on  the  Denver 
&  Rio  Grande  Western  Railroad 
(D&RGW)  and  is  transferred  to  the 
Colorado  &  Southern  Railway  (C&S) 
in  Denver,  Colorado.  The  C&S  delivers 
the  coal  into  the  Arapahoe  Plant. 

3.  Originating  trunk  carrier. 
D&RGW  and  C&S  Railroads  have  in¬ 
dicated  that  they  are  able  and  willing 
to  provide  any  additional  capacity  re¬ 
quired  for  coal  shipments  to  Arapahoe 

1.  2,  3  and  4.  The  D&RGW  has  stated 
that  the  rail  facilities  at  Energy  Fuels 
Company  in  Routt  County,  Colorado 
are  readily  available  to  PSCC.  C&S 
has  stated  that  it  has  adequate  coal 
handling  and  unloading  facilities  to 
service  any  required  increases  in  coal 
volumes. 

DOE  has  not  found  nor  has  it  been 
informed  of  any  apparent  constraints 
to  transporting  coal. 

4.  Powerplant  facilities.  Arapahoe  1. 

2,  3  and  4  presently  have  coal  unload¬ 
ing  facilities,  which  C&S  indicates  are 
adequate  to  handle  the  projected  in¬ 
creased  coal  demand:  Provided,  That 
the  utility  adds  the  required  manpow¬ 
er  to  unload  the  delivered  coal.  There 
are  no  other  apparent  obstacles  to  the 
handling  and  delivery  of  coal  to  Ara¬ 
pahoe  1,  2,  3  and  4. 

5.  Conclusion.  On  the  basis  of  the  in¬ 
formation  discussed  above,  DOE  finds 
that  coal  transportation  facilities  will 
be  available  since  no  significant  con¬ 
straints  to  coal  delivery  over  the  pri¬ 
mary  route  to  Arapahoe  1,  2,  3  and  4 
presently  exist. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  views  or  ar¬ 
guments  that  would  negate  DOE's 
finding  that  coal  transportation  facili¬ 
ties  will  be  available  to  these  power- 
plants. 

IV.  The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as 
their  primary  energy  source  will  not 
impair  the  reliability  of  service  in  the 
area  served  by  the  affected  power- 
plants.  At  the  public  hearing  and  post 
hearing  PSCC  submissions,  the  utility 
requested  that  DOE  include  in  any 
order  an  expanded  definition  of  “pri¬ 
mary  energy  source”  with  at  least  as 
much  flexibility  as  the  definition  in 
the  “Powerplant  and  Industrial  Fuel 
Use  Act  of  1978”  Senate  Conference 
Report  No.  95-988  (Pub.  L.  95-620.  No¬ 


vember  9.  1978).  PSCC  stated  that  to 
limit  burning  of  gas  and  petroleum 
products  to  minimum  amounts  for 
start-up  and  flame  stabilization  will 
have  a  serious  effect  upon  PSCC’s 
ability  to  maintain  a  reliable  genera¬ 
tion  system.  PSCC’s  contention  is  that 
the  ESECA  “primary  energy  source" 
definition  does  not  offer  flexibility  to 
meet  the  temporary  conditions,  such 
as  occurrences  involving  labor  prob¬ 
lems,  accidents  or  other  disruptions  at 
the  coal  mines  supplying  the  coal  or 
the  railroad  transporting  it. 

DOE  interprets  this  voicing  of  con¬ 
cern  as  constituting  a  request  for  an¬ 
ticipatory  relief,  on  the  face  of  the 
Orders,  from  the  potential  effects  of 
the  Orders  prior  to  their  being  made 
effective  by  issuance  of  a  Notice  of  Ef¬ 
fectiveness  (NOE).  Should  a  problem 
arise  after  receipt  of  an  NOE.  DOE  is 
prepared  to  respond  and  work  with 
the  utility  in  a  timely  manner. 

Based  on  an  analysis  of  the  informa¬ 
tion  submitted  to  DOE  by  PSCC,  DOE 
finds  that  the  issuance  of  a  Prohibi¬ 
tion  Order  to  Arapahoe  will  not  impair 
the  reliability  of  service  in  the  area 
served  by  this  powerplant  since  there 
will  be  no  outage  as  a  result  of  a  Pro¬ 
hibition  Order. 

PSCC  has  indicated  that  Arapahoe 
1,  2,  3  and  4  were  designed  to  bum  nat¬ 
ural  gas  and  coal  and  are  currently 
burning  coal.  Therefore,  there  will  be 
no  impairment  of  reliability  of  service 
within  the  meaning  of  ESECA  in  the 
area  served  by  Arapahoe  1,  2,  3  and  4 
as  a  result  of  this  Prohibition  Order. 

DOE  has  not  received  any  written  or 
oral  presentation  of  data,  view's  or  ar¬ 
guments  that  would  negate  DOE’s 
finding  that  the  prohibition  of  the 
burning  of  natural  gas  or  petroleum 
products  as  the  powerplant's  primary 
energy  source  will  not  impair  the  reli¬ 
ability  of  service  in  the  area  served  by 
the  affected  powrerplant. 

The  prohibition  of  the  burning  of 
natural  gas  or  petroleum  products  as 
the  primary  energy  source  by  Arapa¬ 
hoe  1,  2,  3  and  4  shall  not  become  ef¬ 
fective  (1)  until  either  (a)  the  Adminis¬ 
trator  of  the  Environmental  Protec¬ 
tion  Agency  (EPA)  has  notified  DOE, 
as  required  by  Section  2(b)  of  ESECA. 
that  the  particular  powerplant  will  be 
able  on  and  after  July  1,  1975,  to  burn 
coal  and  to  comply  with  all  applicable 
air  pollution  requirements  without  a 
delayed  compliance  order  pursuant  to 
the  provisions  of  the  Clean  Air  Act,  as 
amended,  (CAA),  42  U.S.C.  7413(d)(5) 
and  the  Act  of  August  7,  1977,  Pub.  L. 
95-95,  Section  112,  or  (b)  if  no  such  no¬ 
tification  is  given  DOE  by  EPA,  the 
date  that  the  Administrator  of  EPA 
certifies  is  the  earliest  date  that  a  par¬ 
ticular  powerplant  will  be  able  to  burn 
coal  and  to  comply  with  all  applicable 
air  pollution  requirements,  CAA. 
supra ;  Pub.  L.  95-95,  supra :  and  (2) 


until  DOE  has  performed  an  analysis 
of  the  environmental  impact  of  the  is¬ 
suance  of  a  Notice  of  Effectiveness, 
pursuant  to  10  CFR  208.3(a)(4)  and 
305.9,  and  has  served  the  affected 
powrerplant  a  Notice  of  Effectiveness, 
as  provided  in  10  CFR  303.10(b). 
303.37(b)  and  305.7. 

The  date  stated  in  the  Notice  of  Ef¬ 
fectiveness  shall  be  either  (a)  the  date 
EPA  determines  in  accordance  with 
Section  113(d)  of  the  CAA,  supra'.  Pub. 
L.  95-95,  supra,  or  (b)  the  date  mark¬ 
ing  termination  of  the  period  of  time 
that  DOE  determines  is  required  by 
the  affected  powerplant  to  acquire  or 
refurbish  equipment  or  facilities  nec¬ 
essary  to  comply  with  the  CAA.  supra: 
Pub.  L.  95-95,  supra,  whichever  date  is 
later. 

This  Prohibition  Order  does  not  con¬ 
stitute  a  final  agency  action  and  is  not 
effective  prior  to  service  of  the  Notice 
of  Effectiveness.  In  accordance  with  10 
CFR  303.38,  any  person  aggrieved  by  j 
this  order  may  file  an  appeal  with  ! 
DOE’s  Office  of  Hearings  and  Appeals, 
in  accordance  with  10  CFR  Part  303,  ! 
Subpart  H,  but  such  appeal  cannot  be 
filed  prior  to  service  by  DOE  of  the  ! 
Notice  of  Effectiveness  and,  if  filed,  i 
shall  be  filed  within  30  days  after  serv-  ■ 
ice  of  such  notice. 

There  has  not  been  an  exhaustion  of  j 
administrative  remedies  until  an  ! 
appeal  has  been  filed  pursuant  to  Sub-  • 
part  H  of  Part  303  and  the  appellate  ; 
proceeding  is  completed  by  the  issu-  ; 
ance  of  an  order  granting  or  denying  | 
the  appeal. 

Application  may  be  made  for  modifi-  ' 
cation  or  rescission  of  this  Prohibition 
Order  in  accordance  with  the  provi-  j 
sions  of  10  CFR  Part  303,  Subpart  J.  j 
An  application  for  modification  or  re-  ) 
scission  of  a  Prohibition  Order  based  , 
on  significantly  changed  circuin-  j 
stances,  which  may  occur  during  the  j 
interval  between  issuance  of  this  i 
Order  and  service  of  the  Notice  of  Ef-  i 
fectiveness,  shall  be  filed  within  30  ; 
days  of  such  service  of  such  notice.  \ 
Application  for  modification  or  rescis¬ 
sion  based  on  significantly  changed 
circumstances  occurring  after  the  serv¬ 
ice  of  such  notice  may  be  filed  at  any 
time! 

If  an  application  for  modification  or 
rescission  of  this  Prohibition  Order  is 
made  in  accordance  with  Subpart  J  of 
Part  303,  any  appeal  of  this  Order 
under  10  CFR  Part  303  Subpart  H, 
shall  be  suspended  until  30  days  after 
an  order  has  been  issued  in  accordance 
with  Subpart  J  or  until  30  days  from 
the  date  on  W'hich  such  application  for 
modification  or  rescission  may  be 
treated  as  having  been  denied  in  all  re¬ 
spects. 

If  made  effective  this  Prohibition 
Order  will  be  effective  against  any  per¬ 
sons  that,  as  of  the  date  stated  in  the 
Notice  of  Effectiveness  of  this  Order 
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own,  lease,  operate  or  control  the 
above  listed  powerplant  and  against 
any  successors-in-interest  or  assignees 
of  such  persons. 

Any  terms  utilized  in  this  Prohibi¬ 
tion  Order  have  the  same  meaning  as 
such  terms  have  in  10  CPR  Part  303 
and  305. 

Any  questions  regarding  this  Prohi¬ 
bition  Order  should  be  directed  to  Mr. 
Robert  L.  Davies,  Deputy  Assistant 
Administrator  for  Fuels  Conversion, 
Department  of  Energy,  2000  M  Street 
NW.,'  Washington,  DC.  20461,  (202) 
254-3910 

Energy  Supply  and  Environmental  Coordi¬ 
nation  Art  of  1974  (15  U.S.C.  791  et  seq.)  as 
amended  by  Pub.  L.  95-70;  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C.  761  et 
seq.)  as  amended  by  Pub.  L.  95-70;  Depart¬ 
ment  of  Energy  Organization  Act  (42  U.S.C. 
7101  et  seq.);  E.O.  11790  (39  FR  23185):  E.O. 
12000  (42  FR  46267).) 

Issued  in  Washington,  D.C.,  Decem¬ 
ber  26.  1978. 

Barton  R.  House, 
Assistant  Administrator,  Fuels 
Regulation,  Economic  Regula¬ 
tory  Administration. 

[FR  Doc.  78  36373  Filed  12-29-78;  8:45  am) 


[6450-01-M] 


Southeastern  Power  Administration 
INTENT  TO  REVISE  RATES  AND  CHARGES 

AGENCY:  Southeastern  Power  Ad¬ 
ministration  (SEPA).  Department  of 
Energy. 

ACTION:  Proposed  rate  revision. 

SUMMARY:  SEPA  proposes  to  revise 
existing  schedules  of  rates  and  charges 
applicable  to  the  sale  of  power  from 
the  Georgia-Alabama  System  of  Pro¬ 
jects  effective  October  1,  1979.  An  in¬ 
crease  in  rates  and  charges  of  approxi¬ 
mately  13  percent  is  proposed  for  the 
four  year  period  ending  September  30. 
1983.  It  is  the  purpose  of  this  notice  to 
(1)  invite  interested  persons  to  submit 
written  comments,  and  to  (2)  advise 
that  a  public  comment  forum  will  be 
held  to  permit  interested  persons  the 
opportunity  to  present  views,  data  or 
arguments  in  oral  and/or  written  form 
regarding  the  proposed  rates. 

DATES:  Written  comments  are  due  on 
or  before  April  6,  1979.  The  public 
comment  forum  will  be  held  in  Atlan¬ 
ta,  Ga.,  on  March  20,  1979. 

ADDRESSES:  Five  copies  of  written 
comments  should  be  submitted  to:  Ad¬ 
ministrator,  Southeastern  Power  Ad¬ 
ministration,  Department  of  Energy, 
Samuel  Elbert  Building,  Elberton,  Ga. 
30635. 

The  public  comment  forum  will  be 
held  beginning  at  10:00  a.m.,  March 
20,  1979,  in  a  conference  room  at  the 


NOTICES 

Holiday  Inn,  1380  Virginia  Avenue,  At¬ 
lanta,  Ga.  30320. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Curtis  H.  Bell,  Southeastern 
Power  Administration,  Department 
of  Energy,  Samuel  Elbert  Building, 
Elberton,  Ga.  30635,  404-283-3261. 

SUPPLEMENTARY  INFORMATION: 
Revision  in  rates  and  changes  is  re¬ 
quired  to  provide  for  increased  oper¬ 
ation  and  maintenance  expenses  at 
the  nine  projects,  increased  marketing 
costs  and  increased  costs  for  additions 
and  replacements. 

It  is  proposed  that  revised  rate 
schedules  applicable  to  customers  pur¬ 
chasing  power  from  the  Georgia-Ala¬ 
bama  System  of  Projects  contain  the 
following  monthly  unit  rates: 

Proposed  unit  rates 


Dependable  Capacity /kw .  $1.02 

Delivered  Energy /kwh  (mills) .  3.65 

Energy  at  Projects/kwh  (mills) .  3  00 

Dump  &  Excess  Energv/kwh  (mills) .  2.25 

Standby  Capacity /kw .  $0.28 

Use  Charge/day .  $0,035 


Copies  of  proposed  rate  schedules 
are  available  upon  request  and  studies 
and  other  information  used  in  devel¬ 
oping  the  proposed  rates  are  available 
for  inspection  and/or  copying  at  the 
headquarters'  offices  of  Southeastern 
Power  Administration. 

Additionally,  a  finding  has  been 
made  that  the  proposed  revised  rates 
will  not  have  a  significant  effect  upon 
the  quality  of  the  human  environ¬ 
ment.  The  finding  is  likewise  available 
for  inspection  and/or  copying  at  SEPA 
headquarters. 

The  public  comment  forum  will  not 
be  adjudicative  in  nature.  A  SEPA  des¬ 
ignated  official  will  preside,  SEPA  rep¬ 
resentatives  will  give  background  in¬ 
formation  and  explanations  support¬ 
ing  the  proposed  revised  rates  and 
charges  and  answer  questions  relevant 
thereto,  and  those  making  oral  presen¬ 
tations  may  be  questioned  by  the  pre¬ 
siding  official  and  other  participating 
SEPA  representatives.  Any  further 
procedural  rules  needed  for  the  proper 
conduct  of  the  forum  will  be  an¬ 
nounced  prior  to  the  forum  by  the 
presiding  official.  Forum  proceedings 
will  be  transcribed.  Copies  of  the  tran¬ 
script  may  be  purchased  from  the  re¬ 
porter.  Written  comments,  written  an¬ 
swers  to  questions,  and  any  other  doc¬ 
uments  submitted  to  SEPA  and  not  in¬ 
cluded  in  the  forum  transcript  will  be 
available  for  inspection  and/or  copy¬ 
ing  at  the  SEPA  headquarters’  offices 
in  Elberton.  Ga.,  between  the  hours  of 
8  a.m.  and  5  p.m.,  Monday  through 
Friday.  The  forum  transcript  will  like¬ 
wise  be  available  for  inspection  at  the 
SEPA  headquarters’  offices. 


Issued  in  Elberton,  Ga.,  December 
20,  1978. 

Harry  F.  Wright, 
Administrator. 

[FR  Doc.  78-36456  Filed  12-29  78;  8:45  am) 


[6560-01-M] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  1031-5) 

POLYCHLORINATED  BIPHENYLS  (PCBs) 

Toxic  Substance*  Control  Act;  Policy  for 
Implementation  and  Enforcement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Policy  for  implementation 
and  enforcement  of  Sections  6(e)(2) 
and  6(e)(3)  of  the  Toxic  Substances 
Control  Act  (TSCA). 

SUMMARY:  EPA  will  not  implement 
or  enforce  the  prohibitions  on  PCB 
manufacturing  (including  importa¬ 
tion),  processing,  distribution  in  com¬ 
merce  or  use  established  by  Sections 
6(e)(2)  and  6(e)(3)  of  TSCA,  15  U.S.C. 
2605(e)(2)  and  2605(e)(3),  until  thirty 
days  after  the  proposed  regulation  im¬ 
plementing  Sections  6(e)(2)  and  6(e)(3) 
of  TSCA  (43  FR  24802-17,  June  7, 
1978)  is  promulgated  in  final  form. 
With  respect  to  PCB  manufacturing 
activities  (including  importation)  for 
which  petitions  for  exemptions  have 
been  filed  pursuant  to  Section 
6(e)(3)(B)  of  TSCA,  enforcement  will 
not  occur  until  EPA  has  acted  on  the 
pertinent  petition. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Peter  P.  Principe,  Office  of  Toxic 
Substances  (TS-794),  Environmental 
Protection  Agency,  401  M  Street 
SW.,  Washington,  D.C.  20460,  tele¬ 
phone:  (202) 755-0920. 

SUPPLEMENTARY  INFORMATION 
Section  6(e)(2)  of  TSCA  (Pub.  L.  94- 
469,  90  Stat.  2003,  15  U.S.C.  2601  et 
seq.)  prohibits  PCB  manufacture  (in¬ 
cluding  importation),  processing,  dis¬ 
tribution  in  commerce  and  use  on  any 
manner  other  than  in  a  totally  en¬ 
closed  manner  on  or  after  January  1, 
1978.  However,  Section  6(e)(2)(B)  of 
TSCA  allows  the  Agency  to  authorize 
continuation  of  PCB  activities  in  other 
than  a  totally  enclosed  manner.  The 
final  regulation  for  Sections  6(e)(2) 
and  6(e)(3)  will  define  key  terms,  such 
as  “PCB”  and  “totally  enclosed 
manner”,  which  will  affect  the  scope 
of  the  6(e)(2)  prohibitions.  The  regula¬ 
tion  is  also  expected  to  authorize  some 
PCB  activities  which  are  not  totally 
enclosed  pursuant  to  Section 
6(e)(2)(B).  Therefore,  enforcement  of 
Section  6(e)(2)  is  not  considered  ap¬ 
propriate  by  EPA  until  it  has  promul- 
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gated  the  forthcoming  regulation. 
EPA  announced  on  December  30,  1977 
that  it  is  not  implementing  and  en¬ 
forcing  Section  6(e)(2)  until  30  days 
after  the  regulation  for  that  section  is 
promulgated  by  the  Agency.  See  42 
PR  65264,  December  30,  1977. 

Pursuant  to  Section  6(e)(3)  of  TSCA, 
all  PCB  manufacture  (including  im¬ 
portation)  is  prohibited  effective  Janu¬ 
ary  1.  1979.  However,  under  Section 
6(e)(3)(B),  persons  affected  by  the 
Section  6(e)(3)  PCB  prohibitions  have 
the  right  to  petition  EPA  for  exemp¬ 
tions  from  the  prohibitions.  On  No¬ 
vember  1,  1978,  EPA  published  interim 
procedures  for  the  filing  of  petitions 
for  exemptions  to  the  prohibition  on 
manufacturing.  (43  FR  50905).  Numer¬ 
ous  exemption  petitions  have  been  re¬ 
ceived  by  the  Agency.  The  Agency 
does  not  consider  enforcement  of  the 
manufacturing  prohibition  of  Section 
6(e)(3)  against  a  particular  activity  ap¬ 
propriate  (1)  until  EPA  has  issued  the 
regulation  for  Section  6(e)(3),  and  (2) 
if  a  petition  for  an  exemption  for  the 
particular  activity  has  been  filed,  until 
EPA  has  ruled  on  that  petition. 

The  Agency  expects  to  promulgate 
the  regulation  implementing  Sections 
6(e)(2)  and  6(e)(3)  of  TSCA  in  the 
near  future.  To  accomplish  that  objec¬ 
tive,  EPA  published  its  proposed  regu¬ 
lation  on  June  7,  1978  (43  FR  24802). 
A  comment  period  followed,  and  the 
Agency  held  ten  days  of  informal 
hearings  and  one  day  of  cross-exami¬ 
nation  of  an  Agency  contractor  by 
hearing  participants.  The  Agency  also 
provided  a  reply  comment  period 
which  closed  on  October  10,  1978. 

Although  EPA  expects  to  issue  the 
TSCA  §§  6(e)(2)  and  6(e)(3)  regulation 
shortly,  the  regulation  will  not  be 
ready  for  promulgation  by  January  1, 
1979.  Therefore,  EPA  will  not  imple¬ 
ment  and  enforce  Sections  6(e)(2)  and 
6(e)(3)  until  thirty  days  after  promul¬ 
gation  of  the  regulation.  Persons  who 
have  filed  petitions  for  exemptions 
from  the  forthcoming  Section  6(e)(3) 
prohibition  on  PCB  manufacturing 
(including  importation)  may  continue 
the  activity  for  which  exemption  is 
sought  until  EPA  has  acted  on  the 
particular  pending  petition.  The  ques¬ 
tion  of  whether  petitions  may  be  filed 
on  a  class  basis  is  expected  to  be  ad¬ 
dressed  in  the  forthcoming  Notice  of 
Proposed  Rulemaking  concerning  the 
exemption  petitions. 

Dated:  December  26,  1978. 

John  P.  DeKany, 
Acting  Assistant  Administrator 

for  Toxic  Substances. 

(FR  Doc.  78  36361  Piled  12  29-78;  8:45  am) 
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RECEIPT  OF  ENVIRONMENTAL  IMPACT 
STATEMENTS 

President  Carter’s  Reorganization 
Plan  No.  1  (see  President's  Message  of 
July  15,  1977)  transferred  certain 

functions  from  the  Council  on  Envi¬ 
ronmental  Quality  (CEQ)  to  the -Envi¬ 
ronmental  Protection  Agency  (EPA). 
Some  of  these  functions  relate  to  oper¬ 
ational  duties  associated  with  the  ad¬ 
ministrative  aspects  of  the  environ¬ 
mental  impact  statement  (EIS)  proc¬ 
ess.  In  Memorandum  of  Agreement 
No.  1  entered  into  between  CEQ  and 
EPA.  dated  March  29,  1978,  it  was 
agreed  that  EPA  would  be  the  official 
recipient  of  EIS’s  and  would  publish 
the  availability  of  each  EIS  received 
on  a  weekly  basis.  This  is  the  duty  for¬ 
merly  carried  out  by  CEQ  pursuant  to 
Section  1500.11(c)  of  the  CEQ  Guide¬ 
lines. 

Review  periods  for  draft  and  final 
EIS  will  be  computed  as  follows:  the 
45  day  review  period  for  draft  EIS’s 
will  be  computed  from  the  Friday  fol¬ 
lowing  the  week  which  is  being  report¬ 
ed;  the  30  day  wait  period  for  final 
EIS’s  will  be  computed  from  the  date 
of  receipt  of  the  EIS  by  EPA  and  com¬ 
menting  parties. 

The  following  is  a  list  of  environ¬ 
mental  impact  statements  received  by 
the  Environmental  Protection  Agency 
from  December  18.  1978  through  De¬ 
cember  22.  1978;  the  date  of  submis¬ 
sion  of  comments  on  draft  EIS’s  as 
computed  from  December  29,  1978  is 
February  12.  1979. 

Copies  of  individual  statements  are 
available  for  review  from  the  originat¬ 
ing  agency.  Back  copies  are  also  availa¬ 
ble  at  10  cents  per  page  from  the  Envi¬ 
ronmental  Law  Institute,  1346  Con¬ 
necticut  Avenue,  Washington.  D.C. 
20036. 

Dated:  December  27,  1978. 

Thomas  R.  Sheckells, 
Acting  Director, 
.Office  of  Federal  Activities. 

Department  of  Agriculture 

Contact:  Mr.  Barry  Flamm,  Coordinator. 
Environmental  Quality  Activities.  U.S.  De¬ 
partment  of  Agriculture,  Room  359A.  Wash 
ington. D.C.  20250,  202-447-3965. 

FOREST  SERVICE 

Draft 

115KV  Transmission  Line,  Troy  to  Mt. 
Vernon  Mine  Lincoln  County.  Montana.  De 
cember  19:  Proposed  Is  the  construction  of  a 
115KV  transmission  line  from  Troy  to  Mt. 
Vernon  Mine.  Lincoln  County.  Montana. 
The  proposed  line  would  be  approximately 
17  miles  long  and.  for  the  most  part,  would 
run  north-south  along  the  Lake  Creek 


Valley.  The  applicant  proposes  to  upgrade 
an  existing  12.47KV  line  along  part  of  the 
preferred  route  to  29.4KV  and  underbuild  it 
on  the  proposed  115KV  line.  The  total 
right-of-way  width  will  vary  from  30  ft.  or 
50  ft.  depending  on  the  pole  structures  used. 
(EIS  ORDER  No.  81346.) 

U.S.  Army  Corps  of  Engineers 

Contact:  Dr.  C.  Grant  Ash,  Office  of  Envi¬ 
ronmental  Policy.  Attn:  DAEN-CWR  P, 
Office  of  the  Chief  of  Engineers.  U.S.  Army 
Corps  of  Engineers,  1000  Independence 
Avenue,  SW„  Washington,  D  C.  20314.  202 
693-6795. 

Draft 

Dickey-Lincoln  School  Lakes  Project,  sev¬ 
eral  counties.  Maine.  New  Hampshire,  Ver¬ 
mont.  December  18:  Proposed  is  a  multi-pur¬ 
pose  project  on  the  upper  reaches  of  the  St. 
John  River,  Aroostook  County.  Maine.  The 
plan  consists  of  2  dams  with  associated  res¬ 
ervoirs  and  hydroelectric  generating  facili¬ 
ties,  5  dikes  and  transmission  facilities.  The 
transmission  facilities  involve  365  miles  of 
line  extending  from  Maine,  through  New 
Hampshire,  and  into  Vermont.  The  action 
also  includes:  (1)  Construction  of  3  substa¬ 
tions  and  12  microwave  communication  sta¬ 
tions,  and  (2)  expansion  of  3  existing  substa¬ 
tions.  This  revised  draft  EIS  replaces  both  a 
COE  draft,  No.  71083.  dated  8/31/77  and  a 
DOE  draft.  No.  80337.  dated  4/6/78.  on  the 
Dickey-Lincoln  Project.  (NEW  ENGLAND 
DIVISION.)  (EIS  ORDER  No.  81339  ) 

Department  of  Commerce 

Contact:  Dr.  Sidney  R.  Galler,  Assistant 
Secretary  for  Environmental  Affairs.  De¬ 
partment  of  Commerce.  Washington.  D.C 
20230.  (202)  377-4335. 

NATIONAL  OCEANIC  AND  ATMOSPHERIC 
ADMINISTRATION 

Final  Supplement 

Northwest  Atlantic  Mackerel.  FMP  1979. 
December  22:  This  statement  supplements  a 
final  EIS  filed  in  May.  1978  and  concerns 
the  management  unit  for  the  plan,  which  is 
defined  as  all  Atlantic  mackerel  under  U.S. 
jurisdiction.  The  objectives  of  the  plan  are 
to:  (1)  increase  domestic  recreational  and 
commercial  catch;  (2)  maximize  economy 
contribution;  (3)  maintain  spawning  stock 
size  at  or  above  1978  size.  (4)  provide  effi 
cient  allocation  of  capital  and  labor;  and  (5) 
minimize  cost  of  development,  research, 
management  and  enforcement.  Comments 
made  by:  EPA.  DOS.  DOI.  CGD.  State 
agency  and  Japan  organization,  university 
and  individuals  (EPA  Order  No.  81364). 

Department  of  Defense,  Air  Force 

Contact:  Col.  Luis  F.  Dominguez.  Depart¬ 
ment  of  the  Air  Force.  Room  5D431,  Penta¬ 
gon,  Washington.  D.C.  20330,  (202)  697 
7799. 

Draft 

Pave  Paws  Radar  System  Operation.  Otis 
AFB.  Barnstable  County,  Mass..  December 
22:  Proposed  is  the  operation  of  the  Pave 
Paws  Radar  System  located  at  Otis  Air 
Force  Base.  Barnstable  County,  Massachu¬ 
setts.  Pave  Paws  is  a  new  surveillance  and 
tracking  radar  and  its  primary  purpose  is  to 
detect,  track  and  provide  early  warning  of 
sea-launched  ballistic  missiles.  Also,  Pave 
Paws  will  be  used  to  assist  the  USAF  space 
track  system  to  track  objects  orbiting  the 
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earth.  With  Pave  Paws  in  operation,  older 
radar  systems  located  in  Maine  and  North 
Carolina  will  be  retired.  (EIS  Order  No. 
81363). 

Environmental  Protection  Agency 

Contact:  Mr.  Peter  Cook,  Acting  Director, 
Environmental  Protection  Agency,  Office  of 
Federal  Activities,  A-104,  401  M  Street  NW., 
WT,  Washington,  D.C.  20460,  (202)  755- 
0780. 

Draft 

Terrebonne  Parish  WWT  Facilities,  Terre¬ 
bonne  County,  La.,  December  20:  Proposed 
is  the  issuance  of  a  grant  to  design  and  con¬ 
struct  a  regional  sewerage  system  in  Terre¬ 
bonne  Parish.  Louisiana.  The  plan  includes: 

(1)  expansion  of  the  north  treatment  plant, 

(2)  expansion  of  the  south  treatment  plant, 

(3)  construction  of  a  holding  basin  system, 

(4)  construction  of  a  gravity  system,  and  (5) 
construction  of  a  package  wastewater  treat¬ 
ment  plant.  (EIS  Order  No.  81348). 

Contact:  Mr.  George  Pence,  Environmen¬ 
tal  Protection  Agency,  Region  III,  Curtis 
Building,  6th  and  Walnut  Streets,  Philadel¬ 
phia,  Pennsylvania  19106,  (212)  597-4533. 

Final 

North-Central  Ocean  Basin  Wastewater 
Facility,  Worcester  County,  Md.,  December 
18:  Proposed  is  a  regional  wastewater  treat¬ 
ment  facility  for  the  north-central  ocean 
basin  area.  Maryland.  The  project  consists 
of  four  major  components:  Expansion  of  the 
Ocean  City  sewage  treatment  plant  (STP) 
from  a  capacity  of  12  to  20.5  mgd.,  construc¬ 
tion  of  an  8.9  mgd.-capacity  mainland  STP 
near  west  Ocean  City,  installation  of  a  re¬ 
gional  interceptor  system,  and  local 
wastewater  treatment  and  disposal.  The 
Ocean  City  facility  would  receive 
wastewater  only  from  Ocean  City.  The  serv¬ 
ice  area  of  the  west  Ocean  City  facility 
would  include  west  Ocean  City,  Berlin,  the 
community  of  Ocean  Pines  and  extensive 
areas  along  the  major  highways  in  the  pro¬ 
posed  service  area.  Comments  made  by: 
COE,  DOI,  HEW,  State  and  local  agencies, 
groups,  individuals  and  businesses  (EIS 
Order  No.  81340). 

Federal  Maritime  Commission 

Contact:  Mr.  Paul  Gonzalez,  Director, 
Office  of  Environmental  Analysis,  Federal 
Maritime  Commission,  1100  L  Street.  NW., 
Washington,  D.C.  20573,  (202)  523-5835. 

Draft 

Combi  Line  Joint  Service  Agreements, 
Modification,  Atlantic  Ocean.  Gulf  of 
Mexico,  Foreign,  Dec.  18:  Proposed  is  the 
approval  disapproval  or  modification  of  sev¬ 
eral  agreements  under  Combi  Line  Joint 
Service  Agreement.  This  agreement  pertains 
to  a  joint  service  which  operates  lighter- 
aboardship  (lash)  vessels  and  non-lash  ves¬ 
sels  between  U.S.  South  Atlantic  and  Gulf 
Ports,  including  places  on  tributary  inland 
waterways,  and  ports  in  the  United  King¬ 
dom/Erie  and  Continental  Europe,  also  in¬ 
cluding  places  on  tributary  inland  water¬ 
ways.  Under  the  proposed  agreement  the 
four  existing  vessels  will  be  modified  to  in¬ 
crease  their  TEU  capacity  and  a  fifth  vessel 
will  be  added.  (EIS  Order  No.  81344.) 

FMC  NO.  81336 

The  following  Draft  EIS  was  not  officially 
filed  with  the  EPA.  however,  distribution 


was  made  and  comments  have  been  received 
by  the  FMC.  Therefore,  the  EPA  has 
waived  the  45-day  review  period.  The  FMC 
has  agreed  to  accept  comments  on  the  DEIS 
until  the  15th  of  January  1979. 

Modification  of  Euro-Pacific  Joint  Service 
Agreement,  Pacific  Ocean,  Foreign:  Dec.  18: 
Proposed  is  the  approval  of  the  continued 
applicability  of  agreement  No.  9902-3  and 
either  approval,  disapproval  or  modification 
of  Agreement  Nos.  9902-4,  9902-5,  9902-6, 
and  9902-8  of  the  Euro-Pacific  Joint  Service 
Agreement.  This  agreement  pertains  to  the 
transport  of  cargo  between  the  U.S.  Pacific 
Coast  and  ports  in  Europe,  Mexico,  the 
West  Indies,  and  Central  and  South  Amer¬ 
ica  through  the  use  of  six  vessels.  It  has 
been  proposed  that  six  new  vessels  be  used 
which  would  annually  transport  more  cargo 
and  use  less  fuel.  (EIS  Order  No.  81336.) 

Department  of  HUD 

Contact:  Mr.  Richard  H.  Broun,  Director, 
Office  of  Environmental  Quality,  Depart¬ 
ment  of  Housing  and  Urban  Development, 
451  7th  Street  SW.,  Washington.  D.C.  20410, 
(202) 755-6308. 

Draft 

Laurel  West  Planned  Unit  Development, 
Monterey  County,  Calif.:  Dec.  20:  Proposed 
is  the  issuance  of  HUD  Home  Mortgage  In¬ 
surance  for  the  Laurel  West  Planned  Unit 
Development  located  in  Salinas,  Monterey 
County,  California.  Proposed  development 
of  the  135  acre  subdivision  will  consist  of 
468  single  family  units,  302  multi-family 
units  and  a  22  acre  commercial  center.  (EIS 
Order  No.  81350.) 

Huntington  Park  Phase  II  Development. 
Caddo  Parish,  La.:  Dec.  22:  The  proposed 
action  is  the  acceptance  of  the  Huntington 
Park  Phase  II  Subdivision  for  HUD-FHA 
Home  Mortgage  Insurance.  The  Huntington 
Park  Subdivision,  located  in  Shreveport, 
Caddo  Parish,  Louisiana  is  being  construct¬ 
ed  in  three  phases,  phase  I  expected  to  be 
completed  in  1981.  Phase  II,  the  subject  of 
this  EIS  is  currently  in  the  planning  and 
predevelopment  stages  and  will  provide 
1,000  single  family  dwelling  units,  an  ele¬ 
mentary  school,  a  junior  high  school,  and  30 
acres  will  be  devoted  to  open  space  and 
Duck  Lake.  Phase  III  is  planned  for  some¬ 
time  in  the  future,  possibly  the  early  1980's. 
( HUD-R06-EIS-78-  48D. )  (EIS  Order  No. 
81369.) 

Blackliawk  Park  Planned  Unit  Develop¬ 
ment,  Eagan,  Dakota  County,  Minn.:  Dec. 
20:  Proposed  is  the  issuance  of  HUD  Home 
Mortgage  Insurance  for  the  Blackhawk 
Park  Planned  Unit  Development  located  in 
Eagan,  Dakota  County,  Minnesota.  The  in¬ 
surance  will  apply  to  542  acres  of  the  603 
acre  site  which  will  be  developed  to  provide 
a  mixture  of  land  uses  and  housing  types. 
(HUD-R05-EIS-78-14-(D).)  (EIS  Order  No. 
81351.) 

Final 

Carrollwood  Meadows  Subdivision,  Hills¬ 
borough  County,  Fla.:  Dec.  18:  The  pro¬ 
posed  action  is  the  issuance  of  mortgage  in¬ 
surance  to  the  U.S.  Home  of  Florida.  Incor¬ 
porated  for  development  of  Carrollwood 
Meadows  Subdivision  in  Hillsborough 
County,  Florida.  The  proposed  site  is  locat¬ 
ed  in  the  northwest.  The  total  acreage  con¬ 
sists  of  354.4  acres  and  is  expected  to  consist 
of  approximately  955  dwelling  units,  includ¬ 
ing  a  17.7  acre  school  site  and  a  19.5  acre 
park  site.  (HUD-R04-EIS-77-19-D).  Com¬ 


ments  made  by:  DOI,  EPA,  GSA,  FERC, 
DOC,  COE,  AHP,  USDA,  HUD,  State  and 
local  agencies.  (EIS  Order  No.  81342.) 

Countryside  Subdivision,  League  City, 
Galveston  County,  Tex.:  Dec.  18:  Proposed 
is  the  issuance  of  HUD  Home  Mortgage  In¬ 
surance  for  the  countryside  subdivision  lo¬ 
cated  in  the  League  City  area  of  Galveston 
County,  Texas.  The  project  will  involve  the 
development  of  approximately  1,614  single 
family  homes  on  a  570  acre  tract.  (HUD- 
R06-EIS-78-41F.)  Comments  made  by: 
AHP,  USDA,  COE,  DOI.  DOT,  EPA.  State 
agencies  groups  (EIS  Order  No.  81337.) 

Parkway  West  and  Westgreen  Subdivision. 
Harris  County,  Tex.:  Dec.  20:  The  proposed 
action  is  the  approval  by  HUD  of  Home 
Mortgage  Insurance  for  Parkway  West  and 
Westgreen  Subdivisions  located  in  Harris 
County,  Texas.  The  corporations  of  Mischer 
and  Homecraft  propose  to  build  two  subdivi¬ 
sions  on  a  595  tract  of  land  composed  pri¬ 
marily  of  single  family  homes  with  some 
multifamily  and  commercial  reserves.  The 
subdivisions,  combined,  will  provide  housing 
for  approximately  6,000  people.  (HUD  R06- 
EIS-78-39F.)  Comments  made  by:  EPA. 
COE,  AHP.  DOT,  DOI,  USDA,  State  and 
local  agencies  groups.  (EIS  Order  No. 
81349.) 

Keegans  Glen  development,  Harris 
County,  Tex.,  December  21:  The  proposed 
action  is  for  HUD  to  accept  for  home  mort¬ 
gage  insurance  purposes  some  345  acres  of 
land  located  in  the  southwest  section  of 
Harris  County,  Tex.  It  is  proposed  that  this 
tract  of  land  be  developed  into  a  subdivision 
composed  primarily  of  single  family  resi¬ 
dences,  patio  homes,  multifamily,  and  com¬ 
mercial  reserves.  The  expected  population 
of  the  subdivision,  known  as  Keegans  Glen, 
will  be  around  9,500.  (HUD-R06-EIS-78- 
42F).  Comments  made  by:  AHP,  DOT,  COE, 
USDA,  EPA,  DOI,  State  agencies.  (EIS 
Order  No.  81352.) 

Westbraneh  subdivision.  Harris  County, 
Tex.,  December  22:  The  proposed  action 
concerns  the  development  of  the  West- 
branch  subdivision  in  Northwest  Harris 
County,  Tex.  by  the  Affiliated  Capital  Cor¬ 
poration  and  Center  Savings  Association. 
These  businesses  propose  the  development 
of  412  acres  of  land  and  the  construction  of 
approximately  1,090  single  family  units.  Ap¬ 
plication  has  been  made  for  home  mortgage 
insurance  and  requires  approval  of  HUD. 
(HUD-R06-EIS-78-43F).  Comments  made 
by:  AHP.  DOT,  EPA,  USDA,  DOI,  State  and 
local  agencies,  and  group.  (EIS  Order  No. 
81367.) 

Section  104(H) 

The  following  are  community  develop¬ 
ment  block  grant  statements  prepared  and 
circulated  directly  by  applicants  pursuant  to 
section  104(H)  of  the  1974  Housing  and 
Community  Development  Act.  Copies  may 
be  obtained  from  the  office  of  the  appropri¬ 
ate  local  executive.  Copies  are  not  available 
from  HUD. 

Draft 

Burlington  conventional  urban  renewal 
project,  Alamance  County,  N.C.,  December 
19:  Proposed  is  a  conventional  urban  renew¬ 
al  program  for  the  city  of  Burlington,  Ala¬ 
mance  County,  N.C.  The  project  provides 
for  the  rehabilitation,  clearing,  and  redevel¬ 
opment  of  50.3  acres  of  blighted,  predomi¬ 
nantly  nonresidential  land  located  in  the 
central  business  district  area  of  Burlington. 
Approximately  77  buildings  will  be  acquired 
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and  cleared,  58  buildings  will  be  rehabilitat¬ 
ed.  and  13  will  receive  no  treatment.  (EIS 
Order  No.  81343.) 

Final 

Johnston  Street  Extension,  Rock  Hill, 
York  County,  S.C.,  December  21:  Proposed 
is  the  construction  of  the  Johnston  Street 
Extension,  a  1  mile,  five-lane  road  passing  to 
the  west  of  the  downtown  center  of  R  >ck 
Hall,  S.C.  and  connecting  to  a  1.3  mile, 
three-lane  road  which  connects  with  S.C. 
274  at  the  Village  Plaza  Shopping  Center. 
The  project  would  also  involve  the  clear¬ 
ance  of  about  25  acres  in  census  tract  5, 
near  the  city  post  office,  which  would  be  re¬ 
developed  for  commercial,  wholesale,  and 
light  manufacturing  uses.  Adverse  effects 
include  short-term  relocation  of  displaced 
residents  and  increased  levels  of  air  and 
noise  pollution.  Comments  made  by:  EPA, 
USD  A,  COE.  HEW,  State  and  local  agencies, 
and  groups.  (EIS  Order  No.  81358.) 

Department  op  Interior 

Contact:  Mr.  Bruce  Blanchard,  Director, 
Environmental  Project  Review,  Room  4256, 
Interior  Bldg.,  Department  of  the  Interior. 
Washington,  D.C.  20240,  (202)  343-3891. 

BUREAU  OF  SPORTS  FISHERIES  AND  WILDLIFE 
Final 

Federal  aid.  fish/wildlife  restoration  pro¬ 
gram,  programmatic,  December  22:  This 
proposal  describes  the  present  and  proposed 
Federal  aid  in  fish  and  wildlife  restoration 
programs,  which  are  implemented  by  recipi¬ 
ent  States  and  Territories,  and  examines 
the  environmental  impacts  of  the  program 
over  the  next  10  years.  The  program  is  ad¬ 
ministered  by  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  as  a  national  effort  to 
strengthen  the  ability  of  the  States  to  pre¬ 
serve.  protect,  and  enhance  fish  and  wild¬ 
life,  and  to  increase  the  public  enjoyment  of 
these  resources.  (FES-78-38).  Comments 
made  by:  AHP,  USDA,  COE,  DOC,  DOI. 
DOT,  State  and  local  agencies,  corporations, 
groups,  and  individuals.  (EIS  Order  No. 
81365.) 

State  Department 

Contact:  Mr.  Cameron  Sanders,  Office  of 
Environmental  Affairs,  Department  of 
State,  Washington.  DC.  20520,  202-632- 
9169. 

Final 

Rio  Grande  Boundary  Preservation  Hud¬ 
speth  and  Presidio  Counties,  Texas,  Decem¬ 
ber  19:  Proposed  is  a  joint  U.S.-Mexico  proj¬ 
ect  which  would  restore  and  provide  for  the 
preservation  of  the  Rio  Grande  River  as  an 
international  boundary  in  accordance  with 
the  1970  boundary  treaty.  The  proposed 
action  includes  restoration  of  about  86  miles 
of  river  channel  and  a  narrow  strip  of  grass¬ 
lands  along  each  side  of  170  miles  of  river 
channel  between  Fort  Quitman  and  Presido, 
Hudspeth  and  Presidio  Counties,  Texas. 
Four  alternatives  are  considered  which  in¬ 
clude:  (1)  No  action,  (2)  monument  the 
boundary,  (3)  restoration  and  preservation 
of  the  channel  of  the  Rio  Grande  as  the 
boundary,  and  (4)  alternative  3  with  wildlife 
enhancement.  Comments  made  by:  EPA, 
STAT,  HUD,  USDA.  DOI.  State  and  local 
agencies,  groups,  individuals  and  business. 
(EIS  ORDER  No.  81345.) 


Department  of  Transportation 

Contact:  Mr.  Martin  Convisser,  Director, 
Office  of  Environmental  Affairs,  U.S.  De¬ 
partment  of  Transportation,  400  7th  Street 
SW.,  Washington,  D.C.  20590,  202-426-4357. 

FEDERAL  AVIATION  ADMINISTRATION 

Final 

Walker  County  Airport,  Jasper.  Walker 
County,  Alabama,  December  21:  Proposed  is 
the  construction  of  a  new  Walker  County 
Airport  with  a  basic  transport  runway 
which  will  allow  jets  to  use  the  airport  fa¬ 
cility.  Plan  implementation  calls  for  run¬ 
ways  and  taxiways,  lighting  systems,  park¬ 
ing,  a  service  hangar,  and  roads.  Adverse  im¬ 
pacts  include  construction-related  pollution: 
increased  levels  of  air  and  noise  pollution; 
and  possible  water  impacts.  Comments 
made  by:  HEW.  HUD,  DOT,  EPA.  DOI. 
USDA,  State  and  local  agencies.  (EIS 
ORDER  No.  81355.) 

FEDERAL  HIGHWAY  ADMINISTRATION 

Draft 

Chattanooga  Valley  Road,  GA-193, 
Walker  County,  Georgia,  December  22:  Pro¬ 
posed  is  the  upgrading  of  GA-193  Chatta¬ 
nooga  Valley  Road,  from  near  its  intersec¬ 
tion  with  Nickajack  Road  northerly  to  a 
point  south  of  the  Georgia-Tennessee  State 
line  located  in  Walker  County,  Georgia.  The 
design  of  the  improved  facility  will  be  a  four 
lane  urban  type  highway  constructed  on  a 
variable  width  of  68-150  feet  of  right-of- 
way.  Several  alternative  designs  including  a 
no-build  option  have  been  addressed. 
(FHWA-GA-78-05-D.)  (EIS  ORDER  No. 
81360.) 

Clairmont  Road  extension  De  Kalb 
County,  Georgia,  December  22:  The  pro¬ 
posed  project  located  in  De  Kalb  County, 
Georgia,  involves  two  alternate  plans  for 
the  junction  of  Clairmont  Road  and  Buford 
Highway  to  the  intersection  of  Peachtree 
Industrial  Boulevard  and  Clairmont  Road. 
The  facility  would  be  a  four  lane  urban  sec¬ 
tion  with  grade  separation.  Alternate  A  is  a 
no-build  alternate  for  both  alternates  B  and 
alternate  B  includes:  (1)A  portion  of  Clair¬ 
mont  Road  to  be  widened  to  four  lanes;  and, 
or  (2)  a  .25  mile  four  lane  bridge  constructed 
over  New  Peachtree  Road.  Peachtree  Road, 
and  southern  Railroad  terminating  at 
Peachtree  Industrial  Boulevard.  (FHWA- 
GA-78-04-D.)  (EIS  ORDER  No.  81361.) 

1-575,  Canton  to  Nelson,  Cherokee  and 
Pickens  Counties,  Ga.,  December  22:  Pro¬ 
pose  action  is  the  construction  of  1-575  lo¬ 
cated  in  Cherokee  and  Pickens  Counties, 
Georgia.  The  proposed  project  is  a  limited 
access  interstate  facility  approximately  10 
miles  in  lengths  of  four  lane  highway  with 
400  feet  minimum  right-of-way.  The  project 
will  begin  on  GA-5  just  northeast  of 
Canton,  within  a  previously  approved  por¬ 
tion  of  1-575  known  as  the  Canton  Bypass, 
and  will  extend  northeasterly  to  its  intersec¬ 
tion  with  the  Appalachian  highway  located 
west  of  Nelson.  Several  alternatives  were 
considered,  (FHWA-GA-EIS-78-06-D)  (EIS 
Order  No.  81368). 

1-510,  Gulf  Outlet  Bridge  Interstate.  Or¬ 
leans  County,  La.,  December  21:  Proposed  is 
the  construction  of  the  Gulf  Outlet  Bridge 
Interstate  to  be  known  as  1-510,  located  in 
Orleans  Parish,  Louisiana.  The  proposed 
action  for  moving  people  and  freight  is  a  2.5 
mile,  four-lane  controlled-access  highway 
beginning  at  the  north  end  of  the  existing 


Mississippi  River  Gulf  Outlet  Bridge  and 
ending  at  1-10.  A  six-lane  roadway  is  pro¬ 
vided  from  I- 10  to  Lake  Forest  Boulevard  to 
accommodate  weaving  movements.  The  al¬ 
ternatives  consider  no-build,  mass  transit, 
and  location  alternatives.  (FHWA-LA-EIS- 
78-2-D)  (EIS  Order  No.  81356). 

WA-20,  From  Bear  Creek  to  east  bound¬ 
ary,  Whatcom  and  Skagit  Counties,  Wash., 
December  18:  Proposed  is  the  reconstruc¬ 
tion  of  a  portion  of  WA-20  (also  known  as 
the  North  Cascade  Highway  and  WA  Forest 
Highway  32)  from  Bear  Creek  to  East 
Boundary  within  the  North  Cascades  Na¬ 
tional  Park,  Ross  Lake  National  Recreation 
Area,  Whatcom  and  Skagit  Counties,  Wash¬ 
ington.  The  project  length  is  approximately 
28.65  miles  with  construction  following  the 
existing  alignment  with  only  minor  excep¬ 
tions.  The  highway  will  be  a  two-lane,  paved 
road  and  used  for  predominately  recreation¬ 
al  travel.  The  DOT  filed  a  draft  EIS,  No, 
71005,  Dated  August  17,  1977,  which  is  re¬ 
placed  by  this  draft  statement.  (FHWA- 
WAFP-EIS-77-02-D)  (EIS  Order  No.  81341). 

WA-151,  Chelan  Station  to  Hugo,  Chelan 
and  Douglas  Counties,  Wash.,  December  21: 
Proposed  are  improvements  to  and  the  re¬ 
construction  of  WA-151  with  Chelan  and 
Douglas  Counties,  Washington.  The  recon¬ 
struction  project  would  begin  at  the  South 
pavement  seat  of  Beebe  Bridge  and  follow 
the  river  for  5.3  miles  to  a  connection  with 
existing  WA-97.  Improvement  would  in¬ 
clude:  (1)  The  connection  at  Chelan  Station; 

(2)  Installation  of  signals;  (3)  Auxiliary  stop 
lanes  at  railroad  crossings;  and  (4)  Widening 
of  the  existing  roadway  above  Chelan  Sta¬ 
tion.  Alternatives  considered  are:  (1)  Loca¬ 
tion;  (2)  Improvement  of  existing  facility; 

(3)  Mass  Transit;  (4)  No  action;  (5)  Postpon¬ 
ing  action.  (FHWA-WA-EIS-78-05-D)  (EIS 
Order  No.  81357). 

West  Seattle  Bridge,  Spokane  Street  corri¬ 
dor,  King  County,  Wash.,  December  22:  The 
proposed  project  located  in  Seattle,  King 
County,  Washington  is  to  construct  a  re¬ 
placement  bridge  system  for  the  West  Seat¬ 
tle  Corridor.  The  project  area  would  extend 
from  the  vicinity  of  the  Alaskan  Way  Via¬ 
duct  across  Harbor  Island  and  the  east  and 
west  waterways  of  the  Duwamish  River  and 
connect  with  the  existing  West  Seattle  Free¬ 
way  near  Puget  Ridge.  Depending  upon  the 
alignment  of  the  alternative,  construction 
will  involve  work  along  a  3,500  to  5,700-foot 
section  of  elevated  and  at-grade  roadway. 
Five  alternatives  screened  from  an  original 
19  will  be  considered  for  a  final  selection. 
(FHWA-WA-EIS-78-06-D)  (EIS  Order  No. 
81366). 

Final 

.  DE-4,  DE-2  to  DE-7,  New  Castle  County, 
Del.,  December  21:  Proposed  is  the  recon¬ 
struction  and/or  relocation  of  approximate¬ 
ly  8.5  miles  or  Delaware  Route  4  located  in 
northern  New  Castle  County.  Delaware. 
The  proposed  improvements  consist  of  a  4- 
lane  divided  road  with  paved  shoulders  and 
a  protected  bikeway /sidewalk  system. 
Design  speed  will  be  50  MPH.  Project  imple¬ 
mentation  has  been  divided  into  four  sec¬ 
tions,  and  four  alternatives  are  offered. 
( FH W A-DE-EIS-77-0 1  -F )  Comments  made 
by:  AHP,  DOI,  HUD,  EPA.  USDA,  DRBC, 
State  and  local  agencies  (EIS  Order  No. 
81353). 

U.S.  Highway  2,  Minot  East  to  Surrey, 
Ward  County,  N.  Dak.,  December  19:  The 


FEDERAL  REGISTER,  VOL.  44,  NO.  1— TUESDAY,  JANUARY  2,  1979 


112 


NOTICES 


proposed  project  is  located  on  U.S.  Highway 
2  from  approximately  1  mile  east  of  its  junc¬ 
tion  with  U.S.  Highway  83  to  approximately 
1  mile  east  of  Surrey,  North  Dakota.  The 
project  is  approximately  9  miles  in  length, 
and  consists  of  acquiring  right-of-way  and 
constructing  a  4-lane  facility  utilizing  the 
existing  roadway  as  part  of  the  4-lane  facili¬ 
ty.  Interchanges  will  be  constructed  at  the 
junction  of  U.S.  Highways  2  and  52  and  at 
the  intersection  of  the  U.S.  Highway  2 
bypass  and  business  loop  in  East  Minot. 
Three  Bridges  will  also  be  required. 
(FHWA-ND-EIS-76-02-F)  Comments  made 
by:  DOI,  USDA,  HUD,  EPA,  HEW,  COE. 
State  and  local  agencies  (EIS  Order  No. 
81347). 

Loop  1604,  1-10  to  Babcock  Road,  Bexar 
County,  Tex.,  December  21:  Proposed  is  the 
improvement  of  P.M.  1604  in  the  vicinity  of 
the  University  of  Texas  at  San  Antonio  by 
stage  construction  to  a  freeway  between  I.H. 
10  in  northwest  San  Antonio  and  Babcock 
Road  about  2  miles  to  the  West.  Interstate 
Highway  10  would  have  its  frontage  roads 
changed  to  one  way  facilities  with  ramp  ad¬ 
justments  and  relocations  to  meet  the  de¬ 
mands  of  the  new  traffic  generator,  the  uni¬ 
versity.  A  three  level  cloverleaf  interchange 
would  be  built  in  stages  between  F.M.  1604 
and  I.H.  10.  Adverse  effects  include  the  po¬ 
tential  threat  to  pollution  of  the  Edwards 
Aquifer  Recharge  Zone.  (Region  6)  (FHWA- 
TEX-EIS-77-02-F)  Comments  made  by: 
USDA.  DOI,  COE,  EPA,  State  and  local 
agencies,  groups  and  individuals  (EIS  Order 
No.  81359). 

U.S.  60  Bridge  over  Big  Sandy  River,  West 
Virginia  and  Kentucky,  December  21:  The 
proposed  project  is  the  replacement  of  the 
U.S.  60  bridge  over  the  Big  Sandy  River  be¬ 
tween  Catlettsburg,  Kentucky,  and  Kenova, 
West  Virginia.  The  preferred  alternate  will 
relocate  8  families  and  1  business  in  Ken¬ 
tucky  and  2  businesses  in  West  Virginia. 
This  alignment  will  have  section  4(F)  in¬ 
volvement  with  Dreamland  Park.  Eight  al¬ 
ternatives  including  the  no-build  option 
were  considered.  Adoption  of  the  no-build 
option  was  set  aside  due  to  operational  and 
structural  inadequacies  of  the  existing 
structure.  (FHWA-KY-EIS-75-01-F) 

(FHWA— WV— EIS-75-01-F).  Comments 
made  by:  COE,  USDA.  DOT,  USCG,  DOI. 
EPA,  HEW,  State  and  local  agencies,  indi¬ 
viduals  and  businesses.  (EIS  Order  No. 
81354). 

U.S.  COAST  GUARD 

Draft 

Clearwater  River  Bridge,  Nez  Perce 
County,  Idaho,  December  18:  proposed  is 
the  replacement  or  modification  of  the  ex¬ 
isting  Clearwater  Memorial  Bridge  across 
the  Clearwater  River  in  the  city  of  Lewis¬ 
ton,  Nez  Perce  County,  Idaho.  The  purpose 
of  the  project  is  to  provide  a  highway  cross¬ 
ing  of  the  river  which  will  allow  the  river  to 
be  used  for  navigation.  The  USCG  requires 
a  navigable  opening  with  230  feet  minimum 
clearance  horizontally  and  60  feet  minimum 
clearance  vertically  for  any  structure  cross¬ 
ing  the  river  at  this  location.  The  alterna¬ 
tives  include:  (1)  5  bridge  alternatives,  (2)  no 
build,  and  (3)  interchange  alternatives.  (EIS 
Order  No.  81338) 

Veterans  Administration 

Contact:  (For  housing  programs).  Mr. 
Lyman  T.  Miller,  Assistant  Director  for 
Construction  and  Valuation,  Veterans’  Ad¬ 


ministration,  810  Vermont  Avenue,  Wash¬ 
ington,  D.C.  20420,  (202)  389-2691,  (Medi¬ 
cine  and  surgery)  Mr.  Jon  E.  Baer.  Chief, 
Environmental  Planning  Division,  Veterans’ 
Administration,  Washington,  D.C.,  (202)389- 
3316. 

Draft 

National  Cemetery,  Indiantown  Gap,  Leb¬ 
anon  County,  Pa.,  December  22:  This  action 
proposes  the  construction  of  a  675-acre  Na¬ 
tional  Cemetery  to  be  located  on  land  on 
the  south  perimeter  of  the  Fort  Indian towTn 
Gap  Military  Reservation  in  Lebanon 
County,  22  miles  northeast  of  Harrisburg, 
Pennsylvania.  The  proposed  development 
will  include  space  for  approximately  313,000 
gravesites,  an  administration  building,  main¬ 
tenance  complex,  memorial  center,  commi- 
tal  service  buildings  and  other  associated 
cemetery  facilities.  The  proposed  National 
Cemetery  w'ill  be  an  integral  part  of  the  Na¬ 
tional  Cemetery  System  and  will  provide 
burial  benefits  for  approximately  1,500,000 
veterans  living  within  the  service  range  of 
the  facility.  (EIS  Order  No.  81362) 

[FR  Doc.  78-36428  Filed  12-29-78;  8:45  am] 


[6712-01-M] 

FEDERAL  COMMUNICATIONS 
COMMISSION 

FM  BROADCAST  APPLICATION  READY  AND 
AVAILABLE  FOR  PROCESSING 

Adopted:  December  15,  1978. 

Released:  December  27,  1978. 
CUT-OFF  DATE:  January  30,  1979. 

Notice  is  hereby  given  that  the  FM 
broadcast  application  listed  below  will 
be  considered  as  ready  and  available 
for  processing  on  January  31,  1979. 
Since  the  listed  application  is  timely 
filed  and  mutually  exclusive  with  the 
earlier-filed  and  cut-off  application  of 
Liberty  Broadcasting  Co.,  Inc.  (File 
No.  BPH-10,493),  no  other  applica¬ 
tions  which  involve  conflict  with  these 
applications  may  be  filed.  Rather,  the 
purpose  of  this  Notice  is  to  establish  a 
date  by  which  the  parties  to  the  forth¬ 
coming  comparative  hearing  may  com¬ 
pute  the  deadlines  for  filing  amend¬ 
ments  as  a  matter  of  right  under 
§  1.522(a)(2)  of  the  Rules  and  plead¬ 
ings  to  specify  issues  pursuant  to 
§  1.584. 

BPH-10,665,  NEW,  Hinesville,  Georgia 
Hinesville  Broadcasting  Corporation  REQ: 
92.1  MHz,  221;  3  kW;  300  feet 

Federal  Communications 
Commission, 

William  J.  Tricarico, 

Secretary. 

(FR  Doc.  78-36369  Filed  12-29-78;  8:45  am] 


[6730-0 1-M] 

FEDERAL  MARITIME  COMMISSION 

AGREEMENTS  FILED 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 


agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916, 
as  amended  (39  Stat.  733,  75  Stat.  763, 
46  U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  of  the  agree¬ 
ments  and  the  justifications  offered 
therefor  at  the  Washington  Office  of 
the  Federal  Maritime  Commission,  100 
L  Street,  N.W.,  Room  10218;  or  may 
inspect  the  agreements  at  the  Field 
Offices  located  at  New  York,  N.Y.; 
New  Orleans,  Louisiana;  San  FYancis- 
co,  California;  Chicago,  Illinois;  and 
San  Juan,  Puerto  Rico.  Interested  par¬ 
ties  may  submit  comments  on  each 
agreement,  including  requests  for 
hearing,  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.,  20573,  on  or  before  January  12, 
1979.  Comments  should  include  facts 
and  arguments  concerning  the  approv¬ 
al,  modification,  or  disapproval  of  the 
proposed  agreement.  Comments  shall 
discuss  with  particularity  allegations 
that  the  agreement  is  unjustly  dis¬ 
criminatory  or  unfair  as  between  carri¬ 
ers.  shippers,  exporters,  importers,  or 
ports,  or  between  exporters  from  the 
United  States  and  their  foreign  com¬ 
petitors,  or  operates  to  the  detriment 
of  the  commerce  of  the  United  States, 
or  is  contrary  to  the  public  interest,  or 
is  in  violation  of  the  Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done; 

AGREEMENT  NO.:  T-3647-1. 

FILING  PARTY:  C.P.  Lam  bos.  Esquire, 
Lorenz,  Finn,  Giardino  &  Lambos,  The 
Cunard  Building,  25  Broadway,  New  York, 
New  York  10004. 

SUMMARY:  Agreement  No.  T-3547-1 
modifies  the  basic  Job  Security  Program 
(JSP)  Agreement  between  (a)  the  Interna¬ 
tional  Longshoremen's  Association,  AFL- 
CIO,  its  Atlantic  Coast  district,  its  South 
Atlantic  and  Gulf  district,  and  its  affiliated 
Deepsea  local  unions  in  each  port  from 
Maine  to  Texas  (ILA);  and  (b)  those  carriers 
who  operate  ships  at  Atlantic  and  Gulf 
ports  and  who  utilize  or  contract  for  ILA 
labor  to  perform  longshore  and  related 
work  in  connection  with  the  deepsea  long¬ 
shore  operations  of  such  ships  (Carriers). 
The  purpose  of  Agreement  No.  T-3547-1  is 
to  revise  the  assessment  ratio  to  provide 
that  break-bulk  tonnage  shall  pay  35  per¬ 
cent  of  the  assessment  rate  paid  by  auto¬ 
mated  tonnage  and  bulk  tonnage  shall  pay 
five  percent  of  the  assessment  rate  paid  by 
automated  tonnage. 

Dated:  December  26,  1978. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.  78-36362  Filed  12-29-78;  8:45  am] 
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[6730-01 -M] 

FEDERAL  MARITIME  COMMISSION 

Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916, 
as  amended  (39  Stat.  733,  75  Stat.  763, 
46  U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  of  the  agree¬ 
ments  and  the  justifications  offered 
therefor  at  the  Washington  Office  of 
the  Federal  Maritime  Commission, 
1100  L  Street  NW.,  Room  10218;  or 
may  inspect  the  agreements  at  the 
Field  Offices  located  at  New  York, 
N.Y.;  New  Orleans,  Louisiana;  San 
Francisco,  California;  Chicago,  Illinois; 
and  San  Juan,  Puerto  Rico.  Interested 
parties  may  submit  comments  on  each 
agreement,  including  requests  for 
hearing,  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573,  on  or  before  January  22, 
1979,  in  which  this  notice  appears. 
Comments  should  include  facts  and  ar¬ 
guments  concerning  the  approval, 
modification,  or  disapproval  of  the 
proposed  agreement.  Comments  shall 
discuss  with  particularity  allegations 
that  the  agreement  is  unjustly  dis¬ 
criminatory  or  unfair  as  between  carri¬ 
ers,  shippers,  exporters,  importers,  or 
ports,  or  between  exporters  from  the 
United  States  and  their  foreign  com¬ 
petitors,  or  operates  to  the  detriment 
of  the  commerce  of  the  United  States, 
or  is  contrary  to  the  public  interest,  or 
is  in  violation  of  the  Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done. 

AGREEMENT  NO.  93-19. 

FILING  PARTY:  David  C.  Nolan, 
Graham  and  James,  One  Maritime 
Plaza,  San  Francisco,  California  94111. 

SUMMARY:  Agreement  No.  93-19 
modifies  the  basic  agreement  of  the 
North  Europe-U.S.  Pacific  Coast 
Freight  Conference  to  conform  to  the 
requirements  of  General  Order  7, 
served  September  14,  1978,  and  to  re¬ 
quire  the  filing  of  a  faithful  perform¬ 
ance  guarantee  of  $30,000. 

AGREEMENT  NO.  6400-19. 

FILING  PARTY:  F.  Conger  Fawcett, 
Esquire,  Graham  and  James,  One 
Maritime  Plaza,  San  Francisco,  Cali¬ 
fornia  94111. 

SUMMARY:  Agreement  No.  6400-19, 
a  completely  restated  version  of  the 
Pacific  Coast  River  Plate  Brazil  Con¬ 
ference,  contains  the  following  modifi¬ 
cations:  (1)  Self-policing  amendments 
in  accordance  with  General  Order  7, 
served  September  14,  1978,  (2)  an 
amendment  to  provide  for  the  estab¬ 


lishment  of  financial  security  for  Con¬ 
ference  obligations  (self-policing  and 
otherwise);  and  (3)  limits  joint  service 
to  a  single  membership. 

AGREEMENT  NO.  8660-10. 

FILING  PARTY:  F.  Conger  Fawcett, 
Esquire,  Graham  and  James,  One 
Maritime  Plaza,  San  Francisco,  Cali¬ 
fornia  94111. 

SUMMARY:  Agreement  No.  8660-10 
restates  the  entire  agreement  of  the 
Latin  America/Pacific  Coast  Steam¬ 
ship  Conference  incorporating  all  past 
amendments  to  the  basic  agreement. 
It  also  modifies  the  basic  agreement 
(1)  to  comply  with  the  Commission's 
revised  General  Order  7,  served  Sep¬ 
tember  14,  1978,  (2)  to  require  the 
filing  of  a  financial  security  guarantee 
in  the  amount  of  $50,000,  (3)  to  pro¬ 
hibit  divulgence  of  conference  delib¬ 
erations,  (4)  to  reduce  advance  notice 
of  conference  meetings  from  10  days 
to  5  days,  and  (5)  to  restrict  members 
of  a  joint  service  to  a  single  member¬ 
ship. 

AGREEMENT  NO.  8770-8. 

FILING  PARTY:  Howard  A.  LeVy, 
Esquire,  Suite  727,  17  Battery  Place, 
New  York,  New  York  10004. 

SUMMARY:  Agreement  No.  8770-8 
modifies  the  basic  agreement  of  the 
U.K./U.S.A.  Gulf  Westbound  Rate 
Agreement  to  conform  to  the  require¬ 
ments  of  General  Order  7\  revised. 

AGREEMENT  NO.  9988-9. 

FILING  PARTY:  Howard  A.  Levy, 
Esquire,  Suite  727,  17  Battery  Place, 
New  York.  New  York  10004. 

SUMMARY:  Agreement  No.  9988-9 
modifies  the  basic  agreement  of  the 
Continental/U.S.  Gulf  Freight  Associ¬ 
ation  to  conform  to  the  requirements 
of  General  Order  7,  revised. 

AGREEMENT  NO.  T-3748. 

FILING  PARTY:  James  N.  Crumb- 
ley,  General  Manager,  Maritime  Ter¬ 
minals,  Inc.,  7737  Hampton  Boulevard, 
Norfolk.  Virginia  23505. 

SUMMARY:  Agreement  No.  T-3748. 
between  Maritime  Terminals,  Inc., 
(MTI)  and  Barber  Lines  (Barber),  is  a 
two-year  preferential  berthing  agree¬ 
ment  whereby  MTI  grants  to  Barber 
first  priority  use  of  MTI’s  North  Berth 
for  Barber’s  ro/ro  and  other  vessels. 
Barber  agrees  to  place  a  minimum  of 
thirty-six  vessels  per  year  at  Norfolk 
International  Terminals  and  for  each 
vessel  call  less  than  the  guaranteed 
number.  Barber  shall  pay  MTI  the 
sum  of  $2,000.00.  Barber  shall  be  re¬ 
sponsible  for  payment  of  all  tariff 
charges  applicable  to  vessels  under  the 
Norfolk  Marine  Terminal  Association 
Tariff  No.  I-E.  MTI  agrees  to  dredge 
the  North  Berth  and  construct  a  plat¬ 
form  to  accommodate  a  roll  on/roll  off 
ramp  for  adequate  berthing  of  Bar¬ 
ber's  vessels. 

AGREEMENT  NO.  T-3754. 


FILING  PARTY:  H.  H.  Wittren, 
Manager,  Waterfront  Real  Estate, 
Port  of  Seattle,  P.  O.  Box  1209,  Seat¬ 
tle,  Washington  98111. 

SUMMARY:  Agreement  No.  T-3754, 
between  the  Port  of  Seattle  (Port)  and 
Seacon  Terminals,  Inc.  (Seacon),  pro¬ 
vides  for  Seacon’s  month-to-month 
lease  of  office  space  at  Terminal  46, 
Seattle,  Washington.  As  compensa¬ 
tion,  Seacon  shall  pay  Port  rental  to¬ 
talling  $1,844.80  per  month.  This 
agreement  supersedes  FMC  Agree¬ 
ment  No.  T-3052,  between  the  Port 
and  Kerr  Steamship  Company,  Inc., 
approved  by  the  Commission  February 
28,  1975. 

AGREEMENT  NO.  T-3756. 

FILING  PARTY:  Einar  C.  Petersen, 
Deputy  City  Attorney,  The  City  Attor¬ 
ney  of  Long  Beach,  City  Hall.  333 
West  Ocean  Boulevard,  Long  Beach, 
California  90802. 

SUMMARY:  Agreement  No.  T-3756, 
between  the  City  of  Long  Beach  and 
Seamount,  Inc.  (Seamount),  provides 
for  Seamount’s  one-year  lease  (with 
renewal  option’s)  of  a  portion  of  the 
Queen  Mary  Plaza  Administration 
Building  on  Pier  J,  Long  Beach,  Cali¬ 
fornia,  to  be  used  for  offices.  As  com¬ 
pensation,  Seamount  shall  pay  Port 
$850.00  per  month. 

Dated:  December  27,  1978. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hurney, 
Secretary. 

[FR  Doc.  78-36418  Filed  12-29-78;  8:45  am] 


[6730-01 -M] 

[Independent  Ocean  Freight  Forwarder 
License  No.  1586R] 

DENYO  TRANSPORTATION  SERVICES,  INC. 
Order  of  Revocation 

The  bond  issued  in  favor  of  Denyo 
Transportation  Services,  P.O.  Box 
389-D,  Park  Ridge.  Illinois  60068, 
FMC  No.  1586R  was  cancelled  effec¬ 
tive  October  19,  1978. 

By  letter  dated  September  28,  1978, 
Denyo  Transportation  Services,  Inc., 
was  advised  by  the  Federal  Maritime 
Commission  that  Independent  Ocean 
Freight  Forwarder  License  No.  1586R 
would  be  automatically  revoked  or  sus¬ 
pended  unless  a  valid  surety  bond  was 
filed  with  the  Commission. 

Section  44(c),  Shipping  Act,  1916, 
provides  that  no  independent  ocean 
freight  forwarder  license  shall  remain 
in  force  unless  a  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule 
510.9  of  Federal  Maritime  Commission 
General  Order  4,  further  provides  that 
a  license  will  be  automatically  revoked 
or  suspended  for  failure  of  a  licensee 
to  maintain  a  valid  bond  on  file. 
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Denyo  Transportation  Services,  Inc., 
has  failed  to  furnish  a  valid  surety 
bond. 

By  virture  of  authority  vested  in  me 
by  the  Federal  Maritime  Commission 
as  set  forth  in  Manual  of  Orders,  Com¬ 
mission  Order  No.  201.1  (Revised)  sec¬ 
tion  5.01(d)  dated  August  8,  1977; 

It  is  ordered,^  That  Independent 
Ocean  Freight  Forwarder  License  No. 
1586R  be  and  is  hereby  revoked  effec¬ 
tive  October  19,  1978. 

It  is  further  ordered,  That  Independ¬ 
ent  Ocean  Freight  Forwarder  License 
No.  1586R  issued  to  Denyo  Transpor¬ 
tation  Services,  Inc.,  be  returned  to 
the  Commission  for  cancellation. 

It  is  further  ordered.  That  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Denyo 
Transportation  Services,  Inc. 

Robert  G.  Drew, 
Director,  Bureau  of 
Certification  and  Licensing. 
[FR  Doc.  78-36417  Filed  12-29-78;  8:45  am] 


[6210-01-M] 

FEDERAL  RESERVE  SYSTEM 

FENNIMORE  BANCORPORATION,  INC. 

Formation  of  Bank  Holding  Company 

Fennimore  Bancorporation,  Inc., 
Fennimore,  Wisconsin,  has  applied  for 
the  Board’s  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  80 
per  cent  or  more  of  the  voting  shares 
of  The  First  State  Bank  of  Fennimore, 
Fennimore,  Wisconsin.  The  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of  Chi¬ 
cago.  Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  January  21, 
1979.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presenta¬ 
tion  would  not  suffice  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  21,  1978. 

Griffith  L.  Garwood, 
Deputy  Secretary  of  the  Board. 

[FR  Doc.  78-36378  Filed  12-29-78;  8:45  am] 


[6210-01-M] 

FIRST  BANCORP  OF  TONKAWA,  INC. 

Formation  of  Bonk  Holding  Company 

First  Bancorp  of  Tonkawa,  Inc., 
Tonkawa,  Oklahoma,  has  applied  for 
the  Board’s  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  87 
per  cent  or  more  of  the  voting  shares 
of  The  First  National  Bank  in 
Tonkawa,  Tonkawa,  Oklahoma.  The 
factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  at  the  Federal  Reserve  Bank  of 
Kansas  City.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
January  16,  1979.  Any  comment  on  an 
application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying  specifi¬ 
cally  any  questions  of  fact  that  are  in 
dispute  and  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  26,  1978. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 
[FR  Doc.  78-36379  Filed  12-29-78;  8:45  am] 


[6210-01-M] 

MANUFACTURERS  HANOVER  CORP. 

Proposed  Acquisition  of  Manufacturers 
Hanover  Commercial  Corporation  (Del.) 

Manufacturers  Hanover  Corpora¬ 
tion,  New  York,  New  York,  has  ap¬ 
plied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  §  225.4(b)(2)  of 
the  Board's  Regulation  Y  (12  CFR 
225.4(b)(2)),  for  permission  to  acquire 
voting  shares  of  Manufacturers  Han¬ 
over  Commercial  Corporation  (Del.), 
Los  Angeles,  California.  Subsequently, 
the  proposed  subsidiary  would  acquire 
a  portion  of  the  assets  of  Manufactur¬ 
ers  Hanover  Commercial  Corporation 
(New  York),  New  York,  New  York. 
Notice  of  the  application  was  pub¬ 
lished  on  October  30,  1978,  in  newspa¬ 
pers  of  general  circulation  in  each  of 
the  communities  to  be  served  by  the 
offices  of  Manufacturers  Hanover 
Commercial  Corporation  (Del.). 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the  activi¬ 
ties  of  making  or  acquiring,  for  its  own 
account  or  the  account  of  others, 
loans  and  other  extensions  of  credit 
such  as  would  be  made  by  a  factoring 
and  commercial  finance  company;  and 
arranging  or  servicing  such  loans  and 


extensions  of  credit  for  any  person. 
Such  activities  have  been  specified  by 
the  Board  in  §  225.4(a)  of  Regulation 
Y  as  permissible  for  bank  holding 
companies,  subject  to  Board  approval 
of  individual  proposals  in  accordance 
with  the  procedures  of  §  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether  con¬ 
summation  of  the  proposal  can  “rea¬ 
sonably  be  expected  to  produce  bene¬ 
fits  to  the  public,  such  as  greater  con¬ 
venience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh  pos¬ 
sible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased 
or  unfair  competition,  conflicts  of  in¬ 
terests,  or  unsound  banking  practices.” 
Any  request  for  a  hearing  on  this 
question  should  be  accompanied  by  a 
statement  summarizing  the  evidence 
the  person  requesting  the  hearing  pro¬ 
poses  to  submit  or  to  elicit  at  the  hear¬ 
ing  and  a  statement  of  the  reasons 
why  this  matter  should  not  be  re¬ 
solved  without  a  hearing. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  the  Federal  Reserve  Bank  of  New 
York. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and  re¬ 
ceived  by  the  Secretary,  Board  of  Gov¬ 
ernors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  not  later 
than  January  25, 1979. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  26,  1978. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 

[FR  Doc.  78-36380  Filed  12-29-78;  8:45  am) 


[6210-01-M] 

T.N.B.  FINANCIAL  CORP. 

Acquisition  of  Bank 

T.N.B.  Financial  Corp.,  Springfield, 
Massachusetts,  has  applied  for  the 
Board's  approval  under  section  3(a)(5) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(5))  to  merge  with  Pio¬ 
neer  Bancorp,  Greenfield,  Massachu¬ 
setts.  The  factors  that  are  considered 
in  acting  on  the  application  are  set 
forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors 
or  the  Federal  Reserve  Bank  of 
Boston.  Any  person  wishing  to  com¬ 
ment  on  the  application  should  submit 
views  in  writing  to  the  Secretary, 
Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  Washington,  D.C.  20551, 
to  be  received  not  later  than  January 
22,  1979.  Any  comment  on  an  applica¬ 
tion  that  requests  a  hearing  must  in¬ 
clude  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu 
of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dis- 
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pute  and  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal 
Reserve  System.  December  22,  1978. 

Theodore  E.  Allison, 
Secretary  of  the  Board. 
(FR  Doc.  78  36381  Filed  12-29  78;  8:45  am] 


[4110  03-M] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
[Docket  No.  76N-0507] 

FD&C  RED  NO.  40  WORKING  GROUP 
Meeting 

AGENCY:  Food  and  Drug  Administra¬ 
tion. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug  Ad¬ 
ministration  announces  that  the 
Working  Group  on  FD&C  Red  No.  40 
will  meet  primarily  to  discuss  appro¬ 
priate  methods  of  statistical  analysis 
for  evaluating  the  time  to  onset  of 
tumors  that  occurred  during  the 
mouse  feeding  studies  of  FD&C  Red 
No.  40.  The  morning  session  on  Janu¬ 
ary  17.  1979  will  be  open  to  the  public 
for  the  presentation  by  interested  per¬ 
sons  of  data,  information,  and  views 
related  to  statistical  methodology. 

DATES:  January  17  and  18,  1979,  be¬ 
ginning  at  9:30  ajn. 

ADDRESS:  The  meeting  will  be  held 
in  Rm.  1409  of  the  Food  and  Drug  Ad¬ 
ministration  Building,  200  C  St.  SW„ 
Washington.  DC  20204. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Gerad  L.  Me  Cowin,  Bureau  of  Foods 
(HFF-334),  Food  and  Drug  Adminis¬ 
tration.  Department  of  Health,  Edu¬ 
cation.  and  Welfare,  200  C  St.  SW.. 
Washington,  DC  20204,  202-472- 

5740. 

SUPPLEMENTARY  INFORMATION: 
Notice  of  the  availability  of  the 
Second  Interim  Report  of  the  Work¬ 
ing  Group  on  FD&C  Red  No.  40  ap¬ 
peared  in  the  Federal  Register  of 
April  28.  1978  (43  FR  18258).  In  this 
report  the  Working  Group  concluded 
that  the  available  data  do  not  demon¬ 
strate  FD&C  Red  No.  40  to  be  carcino¬ 
genic,  but  that  a  final  determination 
should  await  completion  of  an  addi¬ 
tional  and  ongoing  mouse  feeding 
study.  This  determination  was  made 
on  the  basis  of  statistical  analyses 
which  were  discussed  in  detail  in  the 
report. 

A  comment  was  received  concerning 
the  appropriateness  of  the  statistical 
methods  used  by  the  Working  Group. 


NOTICES 

In  response  to  this  comment,  the  Com¬ 
missioner  of  Food  and  Drugs  in  July 
1978,  asked  three  prominent  statisti¬ 
cians.  Dr.  Bernard  G.  Greenberg, 
Dean  of  the  School  of  Public  Health.- 
University  of  North  Carolina.  Jerome 
Cornfield,  Professor  of  Statistics, 
George  Washington  University,  and 
Dr.  Frederick  Mosteller,  Chairman  of 
the  Department  of  Statistics,  Harvard 
University,  to  individually  review  the 
statistical  analyses  used  by  the  Work¬ 
ing  Group  and  the  commenting  party. 

These  statisticians  have  raised  ques¬ 
tions  concerning  the  suitability  of  the 
statistical  methods  used  by  the  Work¬ 
ing  Group  to  detect  and  evaluate  the 
significance  of  early  tumor  formation. 
However,  each  suggested  a  different 
method. 

Thq.  Working  Group  on  FD&C  Red 
No.  40  will  meet  at  9:30  a.m.  on  Janu¬ 
ary  17  and  18,  1979,  in  Room  1409, 
Food  and  Drug  Administration  Build¬ 
ing,  200  C  St.  SW..  Washington,  DC 
20204,  to  determine  the  statistical 
method(s)  most  appropriate  to  detect 
and  evaluate  early  tumor  formation. 

Although  the  Working  Group  is  an 
internal  government  body,  and  not  an 
advisory  committee  within  the  mean¬ 
ing  of  the  Federal  Advisory  Commit¬ 
tee  Act  (5  U.S.C.  Appendix  1),  the 
Commissioner  believes  that  it  would 
be  beneficial  to  provide  for  public  con¬ 
tributions  to  the  Working  Group’s 
review.  Accordingly,  the  morning  ses¬ 
sion  on  January  17,  1979  will  be  open 
to  the  public  beginning  at  9:30  a.m.  At 
the  commencement  of  the  session,  rep¬ 
resentatives  from  the  Bureau  of  Foods 
will  describe  the  issues  involved.  The 
three  consulting  statisticians  will  then 
present  their  findings.  The  balance  of 
the  morning  session  will  be  reserved 
for  the  presentation  by  interested  per¬ 
sons  of  data,  information,  and  views 
related  to  the  statistical  methodology 
to  be  used  in  analyzing  time-to-tumor 
data  from  the  two  mouse  feeding  stud¬ 
ies  on  FD&C  Red  No.  40.  The  Working 
Group,  invited  Federal  participants, 
and  consultants  will  then  meet  in 
closed  session  to  discuss  and  resolve 
the  issues  related  to  the  statistical 
methodology  and  to  develop  their 
report  to  the  Commissioner  recom¬ 
mending  the  statistical  method(s) 
deemed  most  appropriate  for  regula¬ 
tory  decisions. 

Persons  who  desire  to  make  presen¬ 
tations  should  notify  Dr.  Albert  C. 
Kolbye,  Jr.,  Bureau  of  Foods,  202-245- 
1301,  by  the  close  of  business  January 
12,  1979,  and  indicate  the  amount  of 
time  needed  for  their  presentations. 
Persons  who  are  unable  to  appear  in 
person  on  January  17  and  18,  1979, 
may  submit  data,  information,  and 
views  in  writing  to  Dr.  Albert  C. 
Kolbye,  Jr.,  Bureau  of  Foods  (HFF- 
100),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204, 
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by  the  close  of  business  January  12. 
1979. 

Dated:  December  26.  1978. 

William  F.  Randolph, 
Acting  Associate  Commissioner 
for  Regulatory  Affairs. 
[FR  Doc.  78-36407  Filed  12-29-78:  8:45  am] 


[41 10-02-M] 

Office  of  Education 

GRADUATE  AND  UNDERGRADUATE 
INTERNATIONAL  STUDIES  PROGRAMS 

Closing  Date  for  Transmittal  of  Applications 
for  Fiscal  Year  1979 

Applications  are  invited  for  new  pro¬ 
jects  under  the  Graduate  and  Under¬ 
graduate  International  Studies  Pro¬ 
grams. 

Authority  for  these  programs  is  con¬ 
tained  in  section  601(a)  of  the  Nation¬ 
al  Defense  Education  Act  of  1958,  as 
amended. 

(20  U.S.C.  511(a)) 

These  programs  issue  awards  to  in¬ 
stitutions  of  higher  education;  consor¬ 
tia  applications  are  eligible  but  must 
be  submitted  by  a  member  institution. 

The  purpose  of  the  awards  is  to 
assist  institutions  to  initiate  or 
strengthen  international  and  global 
components  in  their  instructional  pro¬ 
gram. 

CLOSING  DATE  FOR  TRANSMIT¬ 
TAL  OF  APPLICATIONS:  Applica¬ 
tions  for  awards  must  be  mailed  (post¬ 
marked)  or  hand  delivered  by  Febru¬ 
ary  20,  1979. 

APPLICATIONS  DELIVERED  BY 
MAIL:  An  application  sent  by  mail 
must  be  addressed  to  the  U.S.  Office 
of  Education,  Application  Control 
Center,  Attention:  13.435B  (Under¬ 
graduate)  or  13.435C  (Graduate). 
Washington,  D.C.  20202. 

Proof  of  mailing  must  consist  of  a 
legible  U.S.  Postal  Service  dated  post¬ 
mark  or  a  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service.  Private  metered  post¬ 
marks  or  mail  receipts  will  not  be  ac¬ 
cepted  unless  they  have  been  date 
stamped  by  the  U.S.  Postal  Service. 
(NOTE:  The  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  post¬ 
mark.  Applicants  should  check  with 
their  local  post  office  before  relying 
on  this  method.)  Applicants  are  en¬ 
couraged  to  use  registered  or  at  least 
first  class  mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be  consid¬ 
ered  in  the  current  competition. 

APPLICATIONS  DELIVERED  BY 
HAND:  An  application  that  is  hand  de¬ 
livered  must  be  taken  to  the  U.S. 
Office  of  Education,  Application  Con¬ 
trol  Center,  Room  5673,  Regional 
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Office  Building  3,  7th  and  D  Streets, 
S.W.,  Washington,  D.C. 

The  Application  Control  Center  will 
accept  hand-delivered  applications  be¬ 
tween  8:00  a.m.  and  4:00  p.m.  (Wash¬ 
ington,  D.C.  time)  daily,  except  Satur¬ 
days,  Sundays,  or  Federal  holidays. 

Applications  that  are  hand  delivered 
will  not  be  accepted  after  4:00  p.m.  on 
the  closing  date. 

PROGRAM  INFORMATION:  Spe¬ 
cific  information  about  these  pro¬ 
grams  is  contained  in  the  regulations 
and  guidelines  (published  in  the  Fed¬ 
eral  Register  on  May  23,  1977,  45 
CFR  Part  146)  and  in  the  program  in¬ 
formation  and  application  package. 

AVAILABLE  FUNDS:  Approximate¬ 
ly  $1,325,000  is  expected  to  be  availa¬ 
ble  for  initial  grants  under  the  Gradu¬ 
ate  and  Undergraduate  International 
Studies  Programs  for  Fiscal  Year  1979. 
Initial  grant  refers  to  the  first  year  of 
a  2-year  commitment,  continuation  of 
which  for  the  second  year  depends 
upon  the  availability  of  funds  and  sat¬ 
isfactory  performance. 

Under  the  Graduate  International 
Studies  Program  it  is  estimated  that 
seven  initial  grants  will  be  awarded  at 
an  amount  up  to  $45,000.  Under  the 
Undergraduate  International  Studies 
program  it  is  estimated  that  approxi¬ 
mately  twenty  initial  grants  will  be 
awarded  at  an  average  of  $40,000. 
Under  either  the  Graduate  or  the  Un¬ 
dergraduate  International  Studies 
Progiwms,  it  is  estimated  that  three 
initial  consortium  grants  will  be 
awarded  at  an  amount  up  to  $70,000. 

Grants  for  either  Graduate  or  Un¬ 
dergraduate  Programs  will  not  exceed 
$45,000  annually  for  a  single  institu¬ 
tion  or  $70,000  for  a  consortium. 

These  estimates  do  not  bind  the  U.S. 
Office  of  Education  except  as  may  be 
required  by  the  applicable  statute  and 
regulations. 

APPLICATION  FORMS:  Applica¬ 
tion  forms  and  program  packages  are 
expected  to  be  ready  for  mailing  by 
December  22,  1978.  They  may  be  ob¬ 
tained  by  writing  to  the  International 
Studies  Branch  of  the  U.S.  Office  of 
Education  (Room  3671,  Regional 
Office  Building  3),  400  Maryland 
Avenue,  S.W.,  Washington,  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the  reg¬ 
ulations.  instructions,  and  forms  in¬ 
cluded  in  the  program  information 
packages. 

APPLICABLE  REGULATIONS: 
The  regulations  applicable  to  this  pro¬ 
gram  are:  (a)  Office  of  Education  Gen¬ 
eral  Provisions  Regulations  (45  CFTt 
Parts  100  and  100a),  and 

(b)  Regulations  governing  the  Grad¬ 
uate  and  Undergraduate  International 
Studies  Programs  (45  CFR  Part  146). 

FURTHER  INFORMATION:  For 
further  Information,  contact  Dr.  Ann 
I.  Schneider  (for  Graduate  Interna¬ 


tional  Studies  Programs)  or  Mrs.  Su¬ 
sanna  Easton  (for  Undergraduate  In¬ 
ternational  Studies  Programs),  Inter¬ 
national  Studies  Branch,  DIE,  U.S. 
Office  of  Education  (Room  3671,  Re¬ 
gional  Office  Building  3),  400  Mary¬ 
land  Avenue,  S.W.,  Washington,  D.C. 
20202.  Telephone:  (202)  245-9588. 

(20  U.S.C.  511(a)) 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.435B;  Graduate  and  Undergrad¬ 
uate  International  St  udies  Programs) 

Dated:  December  22,  1978. 

Ernest  L.  Boyer, 

U.  S.  Coynmissioner  of  Ed  ucation. 
(FR  Doc  78-3638?  Filed  12-20-78;  8:45  am] 


[4310-02-M] 

DEPARTMENT  OF  THE  INTERIOR 

Kvteau  of  Indian  Affairs 

RECEIPT  OF  PETITION  FOR  FEDERAL  AC¬ 
KNOWLEDGMENT  OF  EXISTENCE  AS  INDIAN 
TRIBES 

December  26,  1978. 
This  notice  is  published  in  the  exer¬ 
cise  of  authority  delegated  by  the  Sec¬ 
retary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  230  DM 
2. 

Pursuant  to  25  CFR  54.8(b),  notice  is 
hereby  given  that  prior  to  October  2, 
1978,  the  effective  date  of  25  CFR 
Part  54,  the  following  groups  filed  pe¬ 
titions  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  they 
exist  as  Indian  tribes. 

Section  54.8(b)  of  the  regulations 
gives  each  petitioning  group  the  op¬ 
portunity  to  review,  revise  or  supple¬ 
ment  its  petition.  Therefore,  the  origi¬ 
nal  petition,  with  a  copy  of  the  guide¬ 
lines,  will  be  returned  to  each  petition¬ 
ing  group.  The  return  of  the  petition 
will  not  affect  the  priority  established 
by  the  initial  filing.  This  is  a  notice  of 
receipt  of  petition  and  does  not  consti¬ 
tute  notice  that  the  petitions  listed  are 
under  active  consideration.  Notice  of 
active  consideration  will  be  by  mail  to 
petitioners  and  other  interested  par¬ 
ties  at  the  appropriate  time. 

Antelope  Valley  Indian  Community,  c/o  Mr. 
Wesley  Dick,  Post  Office  Box  35,  Coleville, 
California  96107,  07/09/76. 

Cherokee  Indians  of  Georgia,  Inc.,  c/o  Mr. 
J.  C.  White  Cloud  Reynolds,  1516  14th 
Avenue,  Columbus,  Georgia  31901,  08/08/ 
77. 

Choctaw-Apache  Indians,  c/o  Mr.  Raymond 
L.  Ebarb,  Route  1,  Box  168,  Noble,  Louisi¬ 
ana  71462,  07/02/78. 

Clifton-Choctaw  Indians,  c/o  Mr.  Amos 
Tyler,  Route  1,  Box  51A,  Mora,  Louisiana 
71455,  03/22/78. 

Coos  Tribe  of  Indians,  c/o  Mr.  Russell  An¬ 
derson,  Box  3506,  Coos  Bay,  Oregon 
97420,  10/01/75.- 

Cowlitz  Tribe  of  Indians  (Lewis  County),  c/ 
o  Mr.  Joseph  E.  Cloquet,  2815  Dale  Lane 


East,  Tacoma,  Washington  98424,  09/17/ 
75. 

Creek  Nation  East  of  the  Mississippi 
(Poarch,  Alabama),  c/o  Mr.  Thomas  N. 
Tureen,  Native  American  Rights  Fund, 
Post  Office  Box  388,  Calais,  Maine  04106, 
05/15/75. 

Creeks  East  of  the  Mississippi,  c/o  Mr.  John 
Wesley  Thomley,  Post  Office  Box  123. 
Molino,  Floida  32577,  03/21/73. 

Delaware-Muncie,  c/o  Mr.  Clio  Caleb 
Church,  Box  274,  Pomona.  Kansas  66076. 
06/19/78. 

Duwamish  Indian  Tribe,  15614  first  Avenue 
S.,  Seattle,  Washington  98148,  06/07/77. 

Eastern  Pequot  Indians  of  Connecticut,  c/o 
Mr.  Roy  Sebastian,  Lantern  Hill  Reserva¬ 
tion,  RFD  7,  Box  941,  Ledyard,  Connecti¬ 
cut  06339,  06/28/78. 

Faircloth  Indians,  c/o  Mr.  Jerry  Lee  Fair- 
cloth,  Sr.,  Post  Office  Box  161,  Atlantic, 
North  Carolina  28511,  08/05/78. 

Florida  Tribe  of  Eastern  Creek  Indians,  c/o 
Mr.  James  E.  Waite,  Post  Office  Box  462, 
Pensacola,  Florida  32592,  06/02/78. 

Four  Hole  Indian  Organization— Edisto 
Tribal  Council,  c/o  Mr.  Robert  Davidson, 
Route  3,  Box  42F,  RidgeviUe,  South  Caro¬ 
lina  29472,  12/30/76. 

Grand  Traverse  Band  of  Ottawa-Chippewas. 
c/o  Eleesha  M.  Pastor,  Michigan  Indian 
Legal  Services,  3041  N.  Garfield  Road. 
Traverse  City,  Michigan  49684,  05/05/35. 

Hatteras  Tuscarora  Indians,  c/o  Mr. 
Vermon  Locklear,  Route  3,  Box  47A. 
Max  ton  North  Carolina  28364,  06/24/78. 

Huron  Potaw&tomi  Band,  Mr.  David  Mack 
ety.  Route  1.  Fulton,  Michigan  48505.  03/ 
11/72. 

lone  Band,  c/o  Mrs.  Bernice  Villa,  Route  1, 
Box  191,  lone,  California  95640,  1916. 

Jamestown  Clallam  Tribe  of  Indians,  Route 
6,  Box  687,  Port  Angeles,  Washington 
98392,  01/22/76. 

Lac  Vieux  Desert,  c/o  Mr.  John  McGeshick, 
Post  Office  Box  118,  Watersmeet,  Michi¬ 
gan  49969.  06/01/71. 

LJttle  Shell  Band  of  North  Dakota,  c/o  Ms. 
Mary  Z.  Wilson,  Dunaeith,  North  Dakota 
68329,  11/11/75. 

Little  Shell  Tribe  of  Chippewa  Indians  of 
Montana,  c/o  Mr.  George  Plummer,  Star 
Route,  Post  Office  Box  21,  Dodson,  Mon¬ 
tana  59524,  04/28/78. 

Lower  Muskogee  Creek  Tribe  East  of  the 
Mississippi,  Inc.,  c/o  Mr.  Neal  McCormick, 
Route  1,  Tama  Reservation,  Cairo,  Geor¬ 
gia  31728,  02/02/72. 

Mashpee  Wampanoag,  Route  130  Mashpee, 
Massachusetts  02649,  07/07/75. 

Mohegan  Indian  Group,  Mr.  John  E.  Hamil¬ 
ton,  c/o  Mr.  Jerome  M.  Griner,  Attorney 
and  Counsellor  at  Law,  47  North  Main 
Street.  West  Hartford,  Connecticut  06107, 
07/12/78. 

Mono  Lake  Indian  Community,  c/o  Mr.  Wil¬ 
liam  J.  Anderson,  Post  Office  Box  237,  Lee 
Vining,  California  93541,  07/09/76. 

Munsee  Thames  River  Delaware,  c/o  Mr. 
William  Lee  Little  Soldier,  Post  Office 
Box  587,  Manitou  Springs,  Colorado 
80911,  07/22/77. 

Nanticoke  Indian  Association,  c/o  Mr.  Ken¬ 
neth  S.  Clark,  Route  1,  Box  107A,  Mills- 
boro,  Delaware  19966,  08/08/78. 

Piscataway  Indians,  c/o  Mr.  J.  Hugh  Proc¬ 
tor,  General  Delivery,  Box  946.  Waldorf, 
Maryland  20601,  02/22/78. 

Plumas  County  Indians,  Inc.,  c/o  Mr.  John 
R.  Lewis,  Post  Office  Box  833,  206  Main 
Street,  Greenville,  California  95947,  01/ 
06/77. 
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Principal  Creek  Indian  Nation,  East  of  the 
Mississippi,  c/o  Mr.  Arthur  R.  Turner. 
Post  Office  Box  201,  Florala,  Alabama 
36442,  11/09/71. 

Samish  Tribe  of  Indians,  c/o  Mr.  Robert 
Wooten,  Samish  Tribal  Office,  Post  Office 
Box  217,  Anacortes,  Washington  98221. 
06/13/75. 

San  Juan  de  Guadalupe  Tiwa  (Tortugas, 
New  Mexico),  c/o  Diamond.  Rash.  Leslie 
&  Schwartz,  1208  Southwest  National 
Bank,  El  Paso,  Texas  79901,  11/03/76. 
Shinnecock  Tribe.  Post  Office  Box  59, 
Southampton,  New  York  11968,  02/08/78. 
Snohomish  Tribe  of  Indians,  c/o  Mr.  Alfred 
Cooper.  Snohomish  Corresponding  Secre¬ 
tary,  5101  27th  Avenue  West,  Everett, 
Washington  98203,  03/03/75. 

Snocjualmie  Indian  Tribe,  c/o  Ms.  Helen  C. 
Harvey,  20204  1 17th  S.E.,  Kent,  Washing¬ 
ton  98031,  02/05/76. 

Southeastern  Cherokee  Confederacy,  Inc., 
c/o  Mr.  W.  R.  Jackson,  Route  1,  Box  111. 
Leesburg.  Georgia  31763,  03/09/87. 
Steilacoom  Tribe,  c/o  Ms.  Joan  K.  Marshall. 
2212  A.  Street.  Tacoma,  Washington 
98402, 08/28/74. 

Tsimshian  Tribal  Council,  1067  Woodland 
Avenue.  Ketchikan.  Alaska  99901,  07/02/ 
78. 

Tunica-Biloxi  indian  Tribe  (Marksville,  Lou¬ 
isiana).  c/o  Native  American  Rights  Fund. 
1712  N  Street,  N.W.,  Second  Floor,  Wash¬ 
ington.  D.C.  20036,  09/07/1826. 

Petitions  may  be  examined  in  the 
Division  of  Tribal  Government  Serv¬ 
ices,  Bureau  of  Indian  Affairs,  Depart¬ 
ment  of  the  Interior,  18th  and  C 
Streets.  N.W..  Washington.  D.C.  20242. 

Rick  Lavis, 

Acting  Assistant  Secretary, 
Indian  Affairs. 

[FR  Doc.  78-36364  Filed  12-29-73:  8:45  am] 


[4310-84-M] 


Bureau  of  Land  Management 
ARIZONA  STRIP  DISTRICT  ADVISORY  BOARD 
Meeting 

Notice  is  hereby  given  that  the  Ari¬ 
zona  Strip  District  Grazing  Advisory 
Board  will  hold  its  second  annual 
meeting  at  10:00  a.m.  on  February  15, 
1979,  at  the  Four  Seasons  Motor  Inn 
and  Convention  Center,  Suite  No.  8, 
747  East  St.  George  Boulevard,  St. 
George,  Utah. 

The  purpose  of  the  meeting  is  to  dis¬ 
cuss  District  Allotment  Management 
Plans,  the  Rangeland  'Improvement 
Act;  and  recommend  the  distribution 
of  Range  Betterment  Funds  in 
Mohave  and  Coconino  Counties. 

The  meeting  will  be  open  to  the 
public.  Any  interested  persons  wishing 
to  make  a  presentation  to  the  board, 
or  submit  a  written  statement  should 
contact  the  official  listed  below  at 
least  five  (5)  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
District  Manager,  Bureau  of  Land 


NOTICES 

Management,  196  East  Tabernacle,  St. 
George,  Utah  84770  801-673-3545. 

Marvin  H.  Woodbury, 
Acting  District  Manager. 
December  29,  1978. 

[FR  Doc.  78-36413  Filed  12-29-78;  8:45  am] 


[4310-84-M] 

CALIFORNIA  DESERT  CONSERVATION  AREA 
ADVISORY  COMMITTEE 

Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  and  94-579  that 
the  California  Desert  Conservation 
Area  Advisory  Committee  to  the 
Bureau  of  Land  Management,  U.S.  De¬ 
partment  of  the  Interior,  will  meet 
February  1  and  2,  1979,  in  San  Bernar¬ 
dino,  California.  The  meeting  Thurs¬ 
day  evening,  February  1  will  be  a  busi¬ 
ness  session  devoted  to  election  of  offi¬ 
cers  for  .1979,  approval  of  minutes  of 
the  previous  meeting,  reports  of  sub¬ 
committees,  and  the  report  of  the 
Bureau  of  Land  Management  State  Di¬ 
rector.  The  meeting  Friday,  February 
2,  will  include  public  forums  on  poten¬ 
tial  major  land  exchanges  in  the  Cali¬ 
fornia  Desert  Conservation  Area,  in¬ 
cluding  consideration  of  major  land 
holdings  of  the  State  of  California  and 
the  Southern  Pacific  Land  Company; 
wilderness  values  on  public  lands  of 
the  desert  and  the  significance  of 
desert  wilderness;  and  the  study  phase 
of  the  Bureau  of  Land  Management’s 
wilderness  review  of  the  California 
Desert  Conservation  Area. 

The  meetings  will  be  held  at  the  San 
Bernardino  Convention  Center,  303 
North  E  Street,  San  Bernardino,  Cali¬ 
fornia  92418  from  7:30  p.m.  to  10  p.m. 
on  Thursday,  February  1,  1979,  and 
beginning  at  8  a.m.,  Friday,  February 
2,  1979.  All  meetings  of  the  advisory 
committee  are  open  to  the  public  and 
time  will  be  made  available  for  brief 
oral  statements  from  the  public  on 
topics  under  discussion  at  the  conclu¬ 
sion  of  the  public  forums  and  a  discus¬ 
sion  between  the  panelists  and  mem¬ 
bers  of  the  advisory  committee. 

Further  information,  including  the 
meeting  agenda,  may  be  obtained  from 
the  Chairman,  California  Desert  Con¬ 
servation  Area  Advisory  Committee,  c/ 
o  Desert  Planning  Staff,  Bureau  of 
Land  Management,  3610  Central 
Avenue,  Suite  402,  Riverside,  Califor¬ 
nia  92506. 

Dated:  December  20,  1978. 

Ed  Hastey, 
State  Director. 

[FR  Doc.  78-36410  Filed  12-29-78;  8:45  am] 


[4310-84-M] 

[NM  35479,  NM  35480,  NM  35512.  NM 
35513] 

NEW  MEXICO 

Applications 

December  22,  1978. 

Notice  is  hereby  given  that,  pursu¬ 
ant  to  Section  28  of  the  Mineral  Leas¬ 
ing  Act  of  1920  (30  U.S.C.  185),  as 
amended  by  the  Act  of  November  16, 
1973  (87  Stat.  576),  El  Paso  Natural 
Gas  Company  has  applied  for  five  4 Vi- 
inch  natural  gas  pipeline  rights-of-way 
across  the  following  lands: 

New  Mexico  Principal  Meridian.  New 
Mexico 

T.  30  N„  R.  7  W.. 

Sec.  34,  SE'/tNW1/*,  NE'ASW'Aand 

NW'ASE'A. 

T.  30  N.,  R.  10  W.. 

Sec.  3,  lot  15. 

T.  31  N..  R.  10  W„ 

Sec.  11,  lots  5  and  7; 

Sec.  14,  lots  2  and  6. 

These  pipelines  will  convey  natural 
gas  across  0.595  of  a  mile  of  public 
lands  in  Rio  Arriba  and  San  Juan 
Counties,  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  applications  should  be  ap¬ 
proved.  and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex¬ 
press  tfieir  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  6770.  Albu¬ 
querque,  New  Mexico  87107. 

Raul  E.  Martinez, 
Acting  Chief,  Branch  of 
Lands  and  Minerals  Operations. 

[FR  Doc.  78-36411  Filed  12-29-78;  8:45  ara] 


[4310-84-M] 

[NM  35504) 

NEW  MEXICO 
Application 

December  22,  1978. 
Notice  is  hereby  given  that,  pursu¬ 
ant  to  Section  28  of  the  Mineral  Leas¬ 
ing  Act  of  1920  (30  U.S.C.  185),  as 
amended  by  the  Act  of  November  16. 
1973  (87  Stat.  576),  Transwestern  Pipe¬ 
line  Company  has  applied  for  one  4- 
inch  natural  gas  pipeline  and  appurte¬ 
nant  facilities  right-of-way  across  the 
following  land: 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  18  S.,  R.  25  E.. 

Sec.  7,  lot  3. 


I 
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This  pipeline  will  convey  natural  gas 
across  0.04  of  a  mile  of  public  land  in 
Eddy  County,  New  Mexico. 

The  purpose  of  this  notice  is  to 
inform  the  public  that  the  Bureau  will 
be  proceeding  with  consideration  of 
whether  the  application  should  be  ap¬ 
proved,  and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  ex¬ 
press  their  views  should  promptly 
send  their  name  and  address  to  the 
District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  1397,  Roswell, 
New  Mexico  88201. 

Raul  E.  Martinez, 
Acting  Chief,  Branch  of 
Lands  and  Minerals  Operations. 
IFR  Doc.  78-36412  Piled  12-29-78;  8:45  am] 


[1505-01-M] 


NORTH  ATLANTIC  OUTER  CONTMBCTAl 
SHELF  (TENTATIVE  SALE  NO.  52) 

Cal  for  Nominations  of  and  Comments  on 
Area*  for  Oil  and  Gas  LcoNag 

Correction 


In  FR  Doc.  78-35746,  appearing  at 
page  60237  in  the  issue  of  Tuesday, 
December  26,  1978,  between  the  words 
"and”  and  "Land”  in  the  16th  line  of 
the  second  full  paragraph,  column 
three,  page  60237,  insert  the  following: 
“*  *  •  to  the  manager,  New  York 
Outer  Continental  Shelf  Office, 
Bureau  of  *  *  *” 


[4310-84-M] 


PUBLIC  LANDS  IN  LYON  COUNTY,  NEV. 

[N-203981 

Realty  Action — Non-CompefMve  Sade 

January  2,  1979. 

The  following  described  lands  have 
been  examined  and  identified  as  suit¬ 
able  for  disposal  by  sale  under  Section 
203  of  the  Federal  Land  Policy .  and 
Management  Act  of  1976  (  90  Stat. 
2750;  43  U.S.C.  1713): 

T.  13  N.,  R.  25  E„  Mt.  Diablo  lier. 

Sec.  17;  Lots  5,  6,  8.  9,  10,  11,  12, 
SW  V«SW  UNE'/t.  E  VaSW  V«SE  >/4  NW  %, 
SE'/rSEViNW'/a,  NVfeNEVJSW1/*, 

E  V2SW  V,NE '  /«S  W  ‘4,  SE  V«NE  *4SW  '/4 , 
N  W  *4NE  USE 1  /  4SW  '4,  E  ViE  VaSE 1  / 

4SW‘4,  WVaWVaWVaSE'4,  EViNWUNW' 
/4SEV« 

Sec.  20:  W'/tNEV4NWV4NE‘4, 

NW ‘4NW UNE >/4,  E VaNE V*NE> /4NW ‘4 

Containing  144.12  acres. 

The  above  described  lands  are  being 
offered  as  a  direct  sale  to  The  Ana¬ 
conda  Company  at  the  apprMwd  fair 


market  value.  The  sale  of  the  lands  to 
The  Anaconda  Company  will  not  be 
held  until  60  days  after  the  date  of 
this  notice. 

The  sale  is  consistent  with  anticipat¬ 
ed  Bureau  of  Land  Management  plan¬ 
ning  for  the  lands  involved  and  has 
been  discussed  with  Lyon  County  and 
Nevada  state  government  officials. 
The  townsite  of  Weed  Heights  is  situ¬ 
ated  on  the  subject  lands.  Since  all  im¬ 
provements  in  Weed  Heights  were 
made  by  The  Anaconda  Company,  it  is 
appropriate  to  make  a  direct  sale  to 
the  company. 

The  alternative  of  public  auction 
would  not  only  increase  the  real  prop¬ 
erty  costs,  but  could  result  in  a  suc¬ 
cessful  high  bidder,  other  than  The 
Anaconda  Company,  moving  the  hous¬ 
ing  improvements  to  another  location. 
The  Anaconda  Company,  in  coordina¬ 
tion  with  local  government  plans,  will 
not  remove  the  housing  improve¬ 
ments.  The  Lyon  County  officials 
stated  that  the  already  established 
housing  and  associated  buildings  con¬ 
stitute  a  strong  industrial  relocation 
incentive  for  the  area. 

Detailed  information  concerning  the 
sale,  including  the  Land  Report  and 
Environmental  Assessment  Record,  is 
available  for  review  at  the  Carson  City 
District  Office,  1050  E.  William  Street, 
Suite  335,  Carson  City,  Nevada  89701. 

On  or  before  February  1,  1979,  inter¬ 
ested  parties  may  submit  comments  to 
the  Secretary  of  the  Interior,  LLM, 
320,  Washington,  D.C.  20240.  Any  ad¬ 
verse  comments  will  be  evaluated  by 
the  Secretary  of  the  Interior  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the  ab¬ 
sence  of  any  action  by  the  Secretary 
of  the  Interior,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Thomas  J.  Owen, 
Carson  dtp  District  Manager. 
(Pit  Doc.  78-35462  Filed  12-29-78;  8:45  am] 

[4310-03  M] 

Hmilapc  Conservation  and  Reaeatian  Service 

NATIONAL  REGISTER  OF  HISTORIC  PLACES 

Notification  of  Pending  Nominations 

Nominations  for  the  following  prop¬ 
erties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  Heritage  Conservation  and  Recre¬ 
ation  Service  before  December  22, 
1978.  Pursuant  to  §  60.13(a)  of  36  CFR 
Part  60,  published  in  final  form  on 
January  9,  1976,  written  oomments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forward¬ 
ed  to  the  Keeper  of  the  National  Reg¬ 
ister,  Office  of  Archeology  and  Histor- 
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ic  Preservation,  U.S.  Department  of 
the  Interior,  Washington,  DC  20240. 
Written  comments  or  a  request  for  ad¬ 
ditional  time  to  prepare  comments 
should  be  submitted  by  January  12, 
1979. 

William  J.  Murtasn, 
Keeper  of  the  National  Register. 

CALIFORNIA 

Alameda  County 

Livermore  vicinity,  Ravensuiood.  S  of  Liver¬ 
more  on  Arroyo  Rd. 

San  Bernardino  County 
Chino.  Moyse  Building.  13150  7th  St. 

FLORIDA 

Leon  County 

Tallahassee,  Old  City  Waterworks.  E. 

Gaines  and  S.  Gadsden  Sts. 

Tallahassee  vicinity,  Lewis  House,  N  of  Tal¬ 
lahassee  at  3117  Okeeheepkee  Rd. 

LOUISIANA 

Orleans  Parish 

New  Orleans,  Central  City  Historic  District, 
roughly  bounded  by  Ponchatrain  Expwy., 
S.  Claiborne.  St.  Charles,  and  DelachaLse 
Avee. 

MARYLAND 

Somerset  County 
Smith  Island,  Island  Belle,  Ewell 

NEBRASKA 

Douglas  County 

Omaha,  Anheuser-Busch  Beer  Depot,  1307- 
1215  Jones  St. 

Washington  County 

Blair.  Congregational  Church  of  Blair,  16th 
and  Colfax  Sts. 

OKLAHOMA 

Tulsa  County 

Tulsa,  Cosdcn  Building,  409  S.  Boston  Ave. 

TEXAS 

Matagorda  County 
Blessing.  Hotel  Blessing,  Ave.  B 

VIRGINIA 

Albemarle  County 

Millington  vicinity,  Midway,  SE  of  Milling¬ 
ton  off  VA  678 

Bland  County 

Ceres  vicinity,  Sharon  Lutheran  Church  and 
Cemetery,  W  of  Ceres  on  VA  42 

Fauquier  County 

Middleburg  vicinity,  Waverly,  S  of  Middle- 
burg  on  VA  626 

Goochland  County 

Goochland  vicinity,  Elk  HiU,  W  of  Gooch 
land  off  VA  6 

1,  1979 
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Halifax  County 

South  Boston  vicinity,  Glennmary,  SW  of 
South  Boston  on  U.S.  58 

Hanover  County 

Mechanicsville  vicinity.  Clover  Lea,  E  of  Me- 
chanicsville  off  VA  629 

Middlesex  County 

Wilton  vicinity,  Wilton,  S  of  Wilton  on  VA  3 
Orange  County 

Old  Somerset,  Somerset  Christian  Church, 
VA  20 

Powhatan  County 

Powhatan  vicinity,  Belnemus,  W  of  Powha¬ 
tan  off  U.S.  60 

Richmond  ( independent  city) 

Richmond,  Reveille,  4200  Cary  Street  Rd. 

Rockingham  County 

Broadway  vicinity.  Sites  House,  NW  of 
Broadway  qff  VA  617 

Elkton,  Miller-Kite  House,  302  Rockingham 
St. 

Southampton  County 

Courtland  vicinity.  Beechwood,  NE  of 
Courtland  on  VA  643 

Wythe  County 

Speedwell  vicinity,  Zion  Evangelical  Luth¬ 
eran  Church  Cemetery,  NW  of  Speedwell 

[PR  Doc.  78-36266  Piled  12-29-78;  8:45  am] 


[43T0-09-M] 

Office  of  the  Secretary 

PUBLIC  PARTICIPATION  IN  WATER  SERVICE 
AND  REPAYMENT  CONTRACT  NEGOTIA¬ 
TIONS 

Final  General  Notice  ef  Procedures 

It  is  the  policy  of  the  Department  of 
the  Interior  to  afford  the  general 
public  an  opportunity  to  provide  input 
into  the  decisionmaking  process  re¬ 
garding  Bureau  of  Reclamation  repay* 
ment  and  water  service  contracts. 

Under  the  authority  of  the  Secre¬ 
tary  of  the  Interior,  as  provided  in  the 
Reclamation  Act  of  1902,  as  amended 
and  supplemented  (32  Stat.  388,  42 
U.S.C.  371),  the  Water  Supply  Act  of 
1958,  as  amended  (72  Stat.  319,  43 
U.S.C.  390b),  the  Small  Reclamation 
Projects  Act  of  1956,  as  amended  (70 
Stat.  1044,  43  U.S.C.  422a)  and  the 
Federal  Water  Project  Recreation  Act. 
as  amended  (79  Stat.  213,  16  U.S.C. 
4601-12),  notice  is  given  of  the  final 
procedures  and  guidelines  for  assuring 
public  input  into  water  service  and  re¬ 
payment  contract  negotiations  con¬ 
ducted  by  the  Bureau  of  Reclamation, 
Department  of  the  Interior. 

Background.  The  repayment  of  re¬ 
imbursable  costs  associated  with  recla¬ 
mation  activities  requires  consumma¬ 
tion  of  contracts  between  the  United 


States  and  beneficiaries  of  those  recla¬ 
mation  activities.  The  terms  and  con¬ 
ditions  of  such  contracts  (including, 
but  not  limited  to,  such  matters  as 
quantities  of  water  to  be  furnished,  de¬ 
livery  schedules,  construction  of  facili¬ 
ties,  terms  and  conditions  of  repay¬ 
ment)  affect  a  wider  range  of  the  gen¬ 
eral  public  than  the  immediate  parties 
to  the  contract.  In  establishing  the 
terms  and  conditions  of  the  contract, 
the  views  of  the  general  public  shall 
be  considered  and  ample  opportunity 
shall  be  provided  for  review  and  com¬ 
ment  on  any  new,  amendatory,  or  sup¬ 
plemental  water  service  or  repayment 
contract,  or  amendment  or  supple¬ 
ment  thereto. 

Negotiations  on  new  contracts  be¬ 
tween  the  United  States  and  the  West- 
lands  Water  District  of  the  San  Luis 
Unit,  Central  Valley  Project,  Califor¬ 
nia,  are  now  in  process.  These  negotia¬ 
tions,  as  well  as  negotiations  in  process 
on  any  other  new,  amendatory,  or  sup¬ 
plemental  contract,  or  amendment  or 
supplement  thereto,  shall  be  conduct¬ 
ed  in  accordance  with  these  proce¬ 
dures  to  the  fullest  extent  practicable. 

It  has  been  determined  that  publica¬ 
tion  and  implementation  of  proce¬ 
dures  to  allow  broader  public  comment 
on  proposed  contracts  will  not  signifi¬ 
cantly  affect  the  quality  of  the  human 
environment  and  that  no  environmen¬ 
tal  impact  statement  pursuant  to  sec¬ 
tion  102(2X0  of  the  National  Envi¬ 
ronmental  Policy  Act  of  1969,  as 
amended  (83  Stat.  853,  42  U.S.C. 
4332(C))  is  required.  For  contracts 
that  are  considered  to  be  major  Feder¬ 
al  actions,  and  if  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  has  not  been  accomplished  previ¬ 
ously,  or  if  such  environmental  studies 
need  to  be  updated,  the  public  partici¬ 
pation  in  the  environmental  statement 
process  will  be  coordinated  with  the 
public  comment  on  the  proposed  con¬ 
tract  action,  when  possible. 

Public  Participation  Procedures. 
The  scope  of  these  procedures  shall 
apply  to  all  new,  amendatory,  or  sup¬ 
plemental  water  service  or  repayment 
contracts  proposed  to  be  executed 
through  the  Bureau  of  Reclamation. 
These  procedures  will  also  apply  to  all 
contracts,  such  as  subcontracts  written 
pursuant  to  a  master  water  service 
contract,  in  which  the  United  States  is 
a  party  or  for  which  the  United  States 
must  specifically  approve  for  execu¬ 
tion. 

Notice  shall  be  published  by  the  De¬ 
partment  of  the  Interior  in  the  Feder¬ 
al  Register  whenever  any  of  the  fol¬ 
lowing  is  to  occur: 

(1)  The  Bureau  of  Reclamation  in¬ 
tends  to  enter  into  negotiations  with 
potential  contractors  for  new,  amenda¬ 
tory,  or  supplemental  contracts,  or 
amendments  or  supplements  thereto, 
as  described  above.  Such  notice  shall 


include  a  brief,  general  description  of 
the  proposed  action;  identification  of 
the  specific  legislative  authority  for 
the  proposed  contract;  a  point  of 
public  contact  for  inquiries  and  com¬ 
ments;  and  the  period  of  time  in  which 
comments  on  the  proposed  contract 
will  be  received. 

(2)  The  Bureau  of  Reclamation  in¬ 
tends  to  hold  public  hearing(s)  on  a 
given  draft  contract  and  such  notice 
shall  include  the  date,  time,  and  place 
of  any  scheduled  public  hearing(s). 
Such  notice  shall  include  a  concise 
summary  of  the  general  terms  and 
conditions  of  the  proposed  contract. 

Publication  of  a  notice  in  the  Feder¬ 
al  Register  shall  not  preclude  the  De¬ 
partment  of  the  Interior  from  provid¬ 
ing  notice  by  any  other  appropriate 
means. 

Public  input  into  the  contracting 
process  shall  be  assured  by  the  follow¬ 
ing: 

(1)  All  meetings  scheduled  by  the 
Bureau  of  Reclamation  with  a  poten¬ 
tial  contractor  for  the  purpose  of  dis¬ 
cussing  terms  and  conditions  of  a  pro¬ 
posed  contract  shall  be  open  to  the 
general  public  as  observers.  Advance 
notice  of  such  meetings  shall  only  be 
furnished  to  those  parties  having  pre¬ 
viously  furnished  a  written  request  for 
such  notice  to  the  appropriate  region¬ 
al  office  of  the  Bureau  of  Reclama¬ 
tion.  Such  notice  shall  be  furnished  at 
least  1  week  prior  to  said  meeting. 

(2)  All  written  correspondence  con¬ 
cerning  the  proposed  contract  shall  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures 
of  the  Freedom  of  Information  Act  (80 
Stat.  383,  5  U.S.C.  552),  as  amended. 

(3)  The  Commissioner  of  Reclama¬ 
tion  shall  determine  if,  when,  and 
where  public  hearings  will  be  held  by 
the  Bureau  of  Reclamation  to  receive 
comments  on  any  proposed  contract. 
All  written  comments  received  and  tes¬ 
timony  presented  at  any  public  hear¬ 
ing  will  be  considered  by  the  appropri¬ 
ate  Regional  Director  and  the  Com¬ 
missioner  prior  to  submittal  of  a  con¬ 
tract  to  the  Secretary  of  the  Interior 
for  approval.  A  summary  of  all  written 
comments  received  and  testimony  pre¬ 
sented  at  any  public  hearing  will  be 
prepared  and  submitted  to  the  Secre¬ 
tary  for  consideration  prior  to  approv¬ 
al  or  disapproval  of  a  given  contract. 

(4)  The  Commissioner  of  Reclama¬ 
tion  shall  establish  a  point(s)  of  public 
access  to  each  proposed  contract. 
Upon  request,  copies  of  each  contract, 
and  a  summary  thereof,  shall  be  made 
available  to  the  general  public. 

Dated:  December  22,  1978. 

Cecil  D.  Andrus, 
Secretary  of  the  Interior. 

[FR  Doc.  78-36366  Filed  12-29-78;  8:45  am] 
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[4510-28-M] 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

[TA-W-3323] 

DAVIS-LYNCH  GLASS  CO.,  STAR  CITY,  W.  VA. 

Negative  Determination  on  Reconsideration 

On  October  24,  1978,  the  Depart¬ 
ment  made  an  Affirmative  Determina¬ 
tion  Regarding  Application  for  Recon¬ 
sideration  for  workers  and  former 
workers  of  Davis-Lynch  Glass  Compa¬ 
ny  of  Star  City,  West  Virginia.  This 
determination  was  published  in  the 
Federal  Register  on  October  31,  1978, 
(43  FR  50753). 

The  petitioners  claimed  that  they 
had  new  evidence  that  imports,  espe¬ 
cially  from  Mexico,  have  led  to  re¬ 
duced  sales  especially  on  the  West 
Coast  market.  The  petitioners  further 
indicated  that  they  have  substantial 
information  that  Mexican  imports 
have  hurt  the  glass  lamp  and  shade  in¬ 
dustry. 

In  its  reconsideration,  the  Depart¬ 
ment  received  information  from  a 
company  official  that  two-thirds  of 
the  decline  in  1977  sales  occurred  in 
the  first  quarter  of  1977  when  produc¬ 
tion  was  hampered  by  the  weather 
and  a  curtailment  of  gas  usage  was  in 
effect. 

Information  obtained  during  the 
course  of  the  reconsideration 'investi¬ 
gation  revealed  that  very  little  of 
Davis-Lynch ’s  production  was  made 
for  the  West  Coast  market,  although 
company  officials  felt  that  imports 
from  Mexico  were  stifling  the  growth 
of  Davis-Lynch ’s  sales  on  the  West 
Coast  market. 

A  review  of  the  investigative  file  in¬ 
dicated  that  the  Department’s  survey 
of  customers  representing  about  65 
percent  of  the  subject  firm’s  sales  in 
1977  revealed  that  imports  of  glass 
lamps  and  shades  had  virtually  no 
effect  on  the  subject  firm’s  sales.  Cus¬ 
tomer  comments  generally  indicated 
that  imports  were  not  a  factor  in  their 
purchases  from  the  Davis-Lynch  Glass 
Company. 

Conclusion 

After  reconsideration,  I  reaffirm  the 
original  denial  of  eligibility  to  apply 
for  adjustment  assistance  to  workers 
and  former  workers  of  Davis-Lynch 
Glass  Company  of  Star  City,  West  Vir¬ 
ginia. 

Signed  at  Washington,  D.C.,  this 
21st  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 
[FR  Doc.  78-36440  Filed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-4132] 

ERIE  SCIENTIFIC  CO.,  BUFFALO,  N.Y. 

Negative  Determination  Regarding  Eligibility 

To  Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4132:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  a  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
September  5,  1978  in  response  to  a 
worker  petition  received  on  September 
5,  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
microslides  and  cover  glass  at  the  Buf¬ 
falo,  New  York  plant  of  Erie  Scientific 
Company.  The  investigation  revealed 
that  the  plant  produces  microscope 
glass  slides  and  micro  cover  glass. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  Sep¬ 
tember  26,  1978  (43  FR  43589).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Erie  Scientific  Company, 
the  U.S.  Department  of  Commerce, 
the  U.S.  International  Trade  Commis¬ 
sion,  industry  analysts  and  Depart¬ 
ment  files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de¬ 
cline  in  sales  or  production. 

Evidence  developed  in  the  course  of 
the  investigation  revealed  that  Erie 
Scientific  Company  is  closing  its  Buf¬ 
falo,  New  York  plant  and  transferring 
production  to  other  domestic  plants. 

Total  sales  and  production  by  Erie 
Scientific  and  total  company  employ¬ 
ment  increased  in  1977  from  1976  and 
in  the  first  three  quarters  of  1978  com¬ 
pared  to  the  same  period  in  1977.  The 
declines  in  production  and  employ¬ 
ment  at  the  Buffalo  plant  paralleled 
increased  output  and  employment  at 
Erie  Scientific’s  remaining  two  facili¬ 
ties  in  Raton,  New  Mexico  and  Ports¬ 
mouth,  New  Hampshire.  The  immi¬ 
nent  closure  of  the  Buffalo  plant  is  a 
result  of  a  transfer  of  production  from 
that  plant  to  the  remaining  two 
plants. 


Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  the  Buffalo,  New 
York  plant  of  Erie  Scientific  Company 
are  denied  eligibility  to  apply  for  ad¬ 
justment  assistance  under  Title  II, 
Chapter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 

[FR  Doc.  78-36441  Filed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-4291] 

FAIRFIELD  MILLS  OF  CONNECTICUT,  INC., 
STAMFORD,  CONN. 

Negative  Determination  Regarding  Eligibility 

To  Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4291:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  Initiated  on 
October  25,  1978  in  response  to  a 
worker  petition  received  on  October 
19,  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
men’s  and  boys’  sweaters  at  Fairfield 
Mills  of  Connecticut,  Inc.,  Stamford. 
Conn. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  No¬ 
vember  3,  1978  (43  FR  51475).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Fairfield  Mills  of  Connecti¬ 
cut,  Inc.,  its  customers,  the  U.S.  De¬ 
partment  of  Commerce,  the  U.S  Inter¬ 
national  Trade  Commission,  industry 
analysts  and  Department  files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased  absolute¬ 
ly. 

Evidence  developed  during  the 
course  of  the  investigation  revealed 
that  Fairfield  Mills’  sales  and  produc¬ 
tion  increased  in  the  period  October 
1977  to  September  1978  (extending 
back  to  1  year  prior  to  the  date  of  peti¬ 
tion)  compared  to  the  period  October 
1976  to  September  1977. 
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Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  Fairfield  Mills  of 
Connecticut.  Inc.,  Stamford,  Conn,  are 
denied  eligibility  to  apply  for  adjust¬ 
ment  assistance  under  Title  II,  Chap¬ 
ter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.i  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research 
[FR  Doc.  78-36442  Filed  12-28-78;  8:45  ami 


[4510-28-M] 

[TA-W-38811 

MADISON  WIRE  COMPANY,  INC.,  WEST 
SENECA,  N.Y. 

Revised  Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974,  the  Depart¬ 
ment  of  Labor  issued  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  on  September  22,  1978,  appli¬ 
cable  to  workers  and  former  workers 
of  the  West  Seneca,  New  York,  plant 
of  Madison  Wire  Company,  Inc.  The 
Notice  of  Certification  was  published 
in  the  Federal  Register  on  September 
29,  1977,  (43  FR  44939). 

At  the  request  of  the  petitioners,  a 
further  investigation  was  instituted  by 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  A  review  of 
the  case  revealed  that  several  layoffs 
of  workers  occurred  a  few  days  prior 
to  the  original  impact  date  of  January 
29,  1978. 

The  intent  of  the  certification  is  to 
cover  all  workers  at  the  West  Seneca, 
New  York,  plant  of  the  Madison  Wire 
Company,  Inc.,  who  were  affected  by 
the  decline  in  production  of  carbon 
and  stainless  steel  wire  related  to 
import  competition.  The  certification, 
therefore,  is  revised  providing  a  new 
impact  date  of  January  20,  1978. 

The  revised  certification  applicable 
to  TA-W-3881  is  hereby  issued  as  fol¬ 
lows; 

“All  workers  at  the  West  Seneca,  New  York, 
plant  of  the  Madison  Wire  Company,  Inc., 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  20, 
1978,  are  eligible  to  apply  for  adjustment  as¬ 
sistance  under  Title  II,  chapter  2  of  the 
Trade  Act  of  1974.” 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 
[FR  Doc.  78-36443  FHed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-4385] 

MARIO’S  SPORTSWEAR,  BOSTON,  MASS. 

Negative  Determination  Regarding  Eligibility 

To  Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4385:  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
November  14,  1978  in  response  to  a 
worker  petition  received  on  November 
9,  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
sportswear  at  Mario's  Sportswear, 
Boston,  Massachusetts.  The  investiga¬ 
tion  revealed  that  the  plant  primarily 
produces  ladies’  slacks  and  skirts. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  No¬ 
vember  24,  1978  (43  FR  55013).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Mario’s  Sportswear,  the 
U.S.  Department  of  Commerce,  the 
U.S.  International  Trade  Commission, 
industry  analysts  and  Department 
files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased  absolute¬ 
ly. 

Sales  equal  production  at  Mario’s 
Sportswear.  Quantity  and  dollar  value 
of  sales  increased  in  the  last  quarter  of 
1977  compared  to  the  same  period  of 
1976  and  increased  in  the  January  to 
October  period  of  1978  compared  to 
the  same  period  of  1977. 

Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  Mario’s  Sports¬ 
wear,  Boston,  Massachusetts  are 
denied  eligibility  to  apply  for  adjust¬ 
ment  assistance  under  Title  II,  Chap¬ 
ter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 

[FR  Doc.  78-36444  Filed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-4311] 

NAZARETH  STEEL  FABRICATORS,  DIVISION  OF 

UNITED  INDUSTRIAL  SYNDICATE,  NAZA¬ 
RETH,  PA. 

Negative  Determination  Regarding  Eligibility 

To  Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4311:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
October  30,  1978  in  response  to  a 
worker  petition  received  on  October 
26,  1978  which  was  filed  by  Local  666 
of  the  International  Association  of 
Bridge,  Structural,  and  Ornamental 
Workers  on  behalf  of  workers  and 
former  workers  producing  fabricated 
steel  at  the  Nazareth  Steel  Fabrica¬ 
tors,  Division  of  United  Industrial 
Syndicate,  Nazareth,  Pennsylvania. 
The  investigation  revealed  that  the 
plant  produces  fabricated  steel 
platework. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  No¬ 
vember  7,  1978  (43  FR  51866).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Nazareth  Steel  Fabricators, 
the  U.S.  Department  of  Commerce, 
the  U.S.  International  Trade  Commis¬ 
sion,  industry  analysts  and  Depart¬ 
ment  files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de¬ 
cline  in  sales  of  production. 

Evidence  developed  during  the 
course  of  the  investigation  indicated 
that  United  States  imports  of  fabricat¬ 
ed  platework  are  insignificant. 

Imports  of  fabricated  platework 
have  consistantly  been  under  1.0  per¬ 
cent  of  domestic  shipments  during  the 
past  five  years.  Import  penetration  in 
this  industry  has  traditionally  been  in¬ 
significant  due  to  the  heavy,  bulky 
nature  of  the  products,  their  relatively 
low  value,  requirements  for  fast  com¬ 
pletion,  and  because  they  often  must 
be  custom  engineered. 
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Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  Nazareth  Steel 
Fabricators,  Division  of  United  Indus¬ 
trial  Syndicate,  Nazareth,  Pennsylva¬ 
nia,  producing  fabricated  steel 
platework  are  denied  eligibility  to 
apply  for  adjustment  assistance  under 
title  II,  Chapter  2  of  the  Trade  Act  of 
1974. 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 
[FR  Doc.  78-36445  Filed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-4114  and  4114A] 

NIPACK,  INC,  KERENS,  TEX.,  LITTLEFIELD,  TEX. 

Negative  Determination  Regarding  Eligibility 

To  Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4114;  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
August  24,  1978  in  response  to  a 
worker  petition  received  on  August  22, 
1978  which  was  filed  by  the  Oil, 
Chemical  and  Atomic  Workers  Inter¬ 
national  Union  on  behalf  of  workers 
and  former  workers  producing  fertiliz¬ 
er,  nitrate,  ammonia  phosphate,  nitric 
acid,  urea  and  anhydrous  ammonia  gas 
at  the  Kerens,  Texas  Trinity  River 
Complex  of  Nipak,  Incorporated.  The 
investigation  was  expanded  to  include 
the  Littlefield,  Texas  plant  of  Nipak, 
Inc. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  Sep¬ 
tember  5,  1978  (43  FR  39457).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Nipak,  Incorporated,  En- 
serch  Corporation,  its  customers,  the 
U.S.  Department  of  Commerce,  the 
U.S.  International  Trade  Commission, 
industry  analysts  and  Department 
files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 


contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de¬ 
cline  in  sales  or  production. 

The  Department  conducted  a  survey 
of  the  major  customers  of  Nipak.  The 
survey  indicated  that  respondents 
which  purchased  imported  fertilizer 
increased  purchases  from  Nipak  from 
1976  to  1977.  The  survey  also  indicated 
customers  did  not  purchase  imported 
fertilizer  in  1978. 

Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  the  Kerens,  Texas 
and  Littlefield,  Texas  plants  of  Nipak, 
Incorporated  are  denied  eligibility  to 
apply  for  adjustment  assistance  under 
Title  II,  Chapter  2  of  the  Trade  Act  of 
1974. 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 

[FR  Doc.  78-36446  Filed  12-29-78;  8:45  am) 


[4510-28-M] 

[TA-W-4147] 

NIPAK,  INC,  PRYOR,  OKLAHOMA 

Negative  Determination  Regarding  Eligibility 

To  Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4147:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
September  13,  1978  in  response  to  a 
worker  petition  received  on  September 
7,  1978  which  was  filed  by  the  Oil, 
Chemical  and  Atomic  Workers  Inter¬ 
national  Union  on  behalf  of  workers 
and  former  workers  producing  nitro¬ 
gen  based  fertilizer  products  at  the 
Pryor,  Oklahoma  plant  of  Nipak,  In¬ 
corporated. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  Sep¬ 
tember  26,  1978  (43  FR  43588).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Nipak,  Incorporated,  En- 
serch  Corporation,  its  customers,  the 
U.S.  Department  of  Commerce,  the 
U.S.  International  Trade  Commission, 
industry  analysts  and  Department 
files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 


been  met,  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de¬ 
cline  in  sales  or  production. 

The  Department  conducted  a  survey 
of  the  major  customers  of  Nipak.  The 
survey  indicated  that  respondents 
which  purchased  imported  fertilizer 
increased  purchases  from  Nipak  from 
1976  to  1977.  The  survey  also  indicated 
customers  did  not  purchase  imported 
fertilizer  in  1978. 

Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  the  Pryor,  Oklaho¬ 
ma  plant  of  Nipak,  Incorporated  are 
denied  eligibility  to  apply  for  adjust¬ 
ment  assistance  under  Title  II,  Chap¬ 
ter  2  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 
[FR  Doc.  78-36447  Filed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-33871 

QUALITY  GLASS  CO.,  MORGANTOWN,  WEST 
VIRGINIA 

Negative  Determination  on  Reconsideration 

On  October  30,  1978,  the  Depart¬ 
ment  made  an  Affirmative  Determina¬ 
tion  Regarding  Application  for  Recon¬ 
sideration  for  workers  and  former 
workers  of  the  Quality  Glass  Compa¬ 
ny  of  Morgantown,  West  Virginia. 
This  determination  was  published  in 
the  Federal  Register  on  November  3, 
1978  (43  FR  51481). 

With  her  application  for  reconsider¬ 
ation,  the  petitioner  provided  an  addi¬ 
tional  list  of  customers  since  in  her 
view  few  customers  responded  to  the 
Department’s  original  survey. 

In  its  reconsideration,  the  Depart¬ 
ment  conducted  an  additional  custom¬ 
er  survey  which  revealed  that  of  those 
customers  purchasing  illuminating 
glassware  from  Quality  Glass  in  the 
1976-1978  survey  period,  none  of  the 
survey  respondents  imported.  The  De¬ 
partment  could  find  no  evidence  that 
imports  from  Poland  and  Mexico  af¬ 
fected  purchases  of  illuminating  glass¬ 
ware  from  Quality  Glass  Company  by 
its  customers. 

Conclusion 

After  reconsideration,  I  reaffirm  the 
original  denial  of  eligibility  to  apply 
for  adjustment  assistance  to  workers 
and  former  workers  of  the  Quality 
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Glass  Company  of  Morgantown,  West 
Virginia. 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 
(FR  Doc.  78-36448  Filed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-4302] 

ROTARY  MACHINE  COMPANY,  INC., 
NASHVILLE,  TENN. 

Negative  Determination  Regarding  Eligibility 

To  Apply  for  Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4302:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
October  26,  1978  in  response  to  a 
worker  petition  received  on  October 
25,  1978,  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
french  cord  binding  and  vinyl  binding 
for  shoes  at  the  Nashville,  Tennessee 
plant  of  the  Rotary  Machine  Compa¬ 
ny,  Incorporated. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  No¬ 
vember  3.  1978  (43  FR  51475-76).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  the  Rotary  Machine  Com¬ 
pany,  Incorporated,  the  U.S.  Depart¬ 
ment  of  Commerce,  the  U.S.  Interna¬ 
tional  Trade  Commission,  industry  an¬ 
alysts  and  Department  files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligiblity  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  Without  regard  to 
whether  any  of  the  other  criteria  have 
been  met,  the  following  criterion  has 
not  been  met: 

that  increases  of  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations, 
or  threat  thereof,  and  to  the  absolute  de¬ 
cline  in  sales  or  production. 

Industry  sources  indicated  that  U.S. 
imports  of  shoe  trimmings,  a  category 
which  includes  shoe  bindings,  were 
negligible  in  1976,  1977  and  the  first 
six  months  of  1978.  Imports  of  foot¬ 
wear  which  incorporate  shoe  bindings 
are  not  considered  to  be  like  or  direct¬ 
ly  competitive  with  shoe  bindings 
within  the  meaning  of  Section  222(3) 
of  the  Trade  Act  of  1974. 


Conclusion 

After  careful  review,  I  determine 
that  all  workers  of  the  Nashville,  Ten¬ 
nessee  plant  of  the  Rotary  Machine 
Company,  Incorporated  are  denied  eli¬ 
gibility  to  apply  for  adjustment  assist¬ 
ance  under  Title  II,  Chapter  2  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 

[FR  Doc.  78-36449  Filed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-4225] 

S  &  H  COMPANY,  INC.,  BOSTON,  MASS. 

Certification  Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4225:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
September  29,  1978  in  response  to  a 
worker  petition  received  on  September 
27,  1978  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
handbags  at  S  &  H  Company,  Incorpo¬ 
rated,  Boston,  Massachusetts. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  Oc¬ 
tober  17.  1978  (43  FR  44795).  No  public 
hearing  was  requested  and  none  was 
held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  S  &  H  Company,  Incorpo¬ 
rated,  its  customers,  the  U.S.  Depart¬ 
ment  of  Commerce,  the  U.S.  Interna¬ 
tional  Trade  Commission,  industry  an¬ 
alysts  and  Department  files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

Imports  of  handbags  increased  from 

90.2  million  units  in  1976  to  92.8  mil¬ 
lion  units  in  1977,  and  increased  from 

67.2  million  units  in  the  first  three 
quarters  of  1977  to  104.9  million  units 
in  the  first  three  quarters  of  1978. 

The  Department  conducted  a  survey 
of  customers  of  S  &  H  Company  who 
had  reduced  their  purchases  of  hand¬ 
bags  from  that  firm  in  the  first  three 
quarters  of  1978  compared  with  the 
same  period  in  1977.  Most  of  the  re¬ 
spondents  reported  having  increased 
their  purchases  of  imported  handbags 
during  that  period. 


Customers  purchasing  imports  com¬ 
mented  that  they  would  continue  to 
rely  on  foreign  sources  for  handbags 
in  the  future. 

Conclusion 

After  careful  review  of  the  facts  ob¬ 
tained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with  hand¬ 
bags  produced  at  S  &  H  Company,  In¬ 
corporated,  Boston,  Massachusetts 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of 
that  firm.  In  accordance  with  the  pro¬ 
visions  of  the  Act,  I  make  the  follow¬ 
ing  certification: 

All  workers  of  S  &  H  Company,  Incorpo¬ 
rated,  Boston,  Massachusetts  who  became 
totally  or  partitially  separated  from  employ¬ 
ment  on  or  after  September  25,  1977  are  eli¬ 
gible  to  apply  for  adjustment  assistance 
under  Title  II,  Chapter  2  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.,  this 
21st  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 

[FR  Doc.  78-36450  Filed  12-29-78;  8:45  am] 


[4510-28-M] 

[TA-W-4355] 

TENNESSEE  LEATHER  PRODUCTS,  INC.,  LA 
FOLLETTE,  TENN. 

Certification  Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of 
the  Trade  Act  of  1974  the  Department 
of  Labor  herein  presents  the  results  of 
TA-W-4355:  Investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  pre¬ 
scribed  in  Section  222  of  the  Act. 

The  investigation  was  initiated  on 
November  7,  1978  in  response  to  a 
worker  petition  received  on  November 
6,  1978  which  was  filed  on  belalf  of 
workers  formerly  producing  women’s 
and  girls’  leather  and  suede  coats  at 
Tennessee  Leather  Products,  Incorpo¬ 
rated,  La  Follette,  Tennessee.  The  in¬ 
vestigation  revealed  that  the  company 
primarily  produced  women’s  and  girls’ 
leather  and  suede  coats  and  jackets, 
but  also  produced  a  small  number  of 
leather  slacks. 

The  Notice  of  Investigation  was  pub¬ 
lished  in  the  Federal  Register  on  No¬ 
vember  17,  1978  (43  FR  53852).  No 
public  hearing  was  requested  and  none 
was  held. 

The  determination  was  based  upon 
information  obtained  principally  from 
officials  of  Tennessee  Leather  Prod¬ 
ucts,  Incorporated,  its  major  customer, 
the  U.S.  Department  of  Commerce, 
the  U.S.  International  Trade  Commis- 
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sion.  industry  analysts  and  Depart¬ 
ment  files. 

In  order  to  make  an  affirmative  de¬ 
termination  and  issue  a  certification  of 
eligibility  to  apply  for  adjustment  as¬ 
sistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  concluded  that  all  of 
the  requirements  have  been  met. 

U.S.  imports  of  leather  coats  and 
jackets  increased  from  115.5  million 
dollars  in  1975  to  177.8  million  dollars 
in  1976,  and  to  186.4  million  dollars  in 
1977.  U.S.  imports  increased  from 
115.6  million  dollars  in  the  first  three 
quarters  of  1977  to  205.1  million  dol¬ 
lars  during  the  same  period  of  1978. 

Tennessee  Leather  Products’  major 
customer,  which  represented  nearly 
100%  of  the  subject  firm’s  sales,  indi¬ 
cated  that  its  sales  of  women’s  and 
girls’  leather  apparel  had  declined 
from  1976  to  1977  and  in  the  first 
quarter  of  1978  compared  to  the  same 
quarter  of  1977,  necessitating  major 
reductions  in  its  contract  work  with 
Tennessee  Leather  Products  during 
this  period.  The  decline  in  sales,  and 
thus  the  decline  in  contract  work  with 
the  subject  firm,  was  directly  attribut¬ 
able  to  the  loss  of  the  firm’s  largest 
customers  to  foreign  sources.  By  late 
1977  the  company  could  no  longer 
expect  to  compete  if  it  continued  to 
rely  solely  on  domestic  contractors; 
consequently,  the  company  further  re¬ 
duced  its  business  with  Tennessee 
Leather  Products  after  September 
1977  and  then  turned  completely  to 
foreign  sources  when  the  subject  firm 
closed  in  February  1978. 

Conclusion 

After  careful  review  of  the  facts  ob¬ 
tained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles 
like  or  directly  competitive  with 
women’s  and  girls’  leather  and  suede 
coats  and  jackets  produced  at  Tennes¬ 
see  Leather  Products,  Incorporated, 
La  Follette,  Tennessee  contributed  im¬ 
portantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  that  firm.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  Tennessee  Leather  Prod¬ 
ucts,  Incorporated,  La  Follette,  Tennessee, 
who  becaome  totally  or  partially  separated 
from  employment  on  or  after  November  3, 

1977  and  before  February  19,  1978  are  eligi¬ 
ble  to  apply  for  adjustment  assistance  under 
Title  II,  Chapter  2  of  the  Trade  Act  of  1974. 
Workers  separated  on  or  after  February  19, 

1978  are  denied  eligibility. 

Signed  at  Washington,  D.C.,  this 
19th  day  of  December  1978. 

Harry  J.  Gilman, 
Acting  Director,  Office  of 
Foreign  Economic  Research. 
(FR  Doc.  78-36451  Filed  12-29-78;  8:45  am] 


[7510-01-M] 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (79-1)] 

NASA  ADVISORY  COUNCIL  (NAC) 
AERONAUTICS  ADVISORY  COMMITTEE 

Meeting 

A  meeting  of  the  Informal  Executive 
Subcommittee  of  the  NAC  Aeronau¬ 
tics  Advisory  Committee  will  be  held 
January  23,  1979,  from  9  a.m.  tc  4  p.m. 
in  room  625,  NASA  Headquarters,  600 
Independence  Avenue,  SW.  Washing¬ 
ton,  D.C.  20546.  The  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room  (about  45  persons 
including  committee  members  and 
participants). 

The  Aeronautics  Advisory  Commit¬ 
tee  was  established  to  advise  NASA 
senior  management  through  the 
NASA  Advisory  Council  in  the  area  of 
aeronautical  research  and  technology. 
The  purpose  of  the  Executive  Subcom¬ 
mittee  meeting  is  to  review  and  discuss 
recent  and  planned  activities  of  the  in¬ 
formal  ad  hoc  subcommittees,  identify 
future  ad  hoc  activities  and  to  formu¬ 
late  plans  for  the  June/ July  1979 
meeting  of  the  Aeronautics  Advisory 
Committee.  The  Chairperson  is  Dr. 
Robert  C.  Loewy.  There  are  six  mem¬ 
bers  on  the  Informal  Executive  Sub¬ 
committee. 

Agenda 

January  23,  1979 

9:00  a.m.  Reports  from  the  Informal  Ad 
Hoc  Subcommittees'  Chairpersons 
1:00  p.m.  Future  Activities  of  the  Informal 
Ad  Hoc  Subcommittees 
3:00  p.m.  Planning  for  the  June/July  1979 
Meeting  of  the  Aeronautics  Advisory  Com¬ 
mittee 

For  further  information,  contact  Mr. 
C.  Robert  Nysmith,  Executive  Secre¬ 
tary,  (202)  755-3252,  NASA  Headquar¬ 
ters,  Code  RP,  Washington,  D.C. 
20546. 

Frank  J.  Simokaitis, 
Acting  Associate  Administrator 
for  External  Relations. 

December  26,  1978. 

[FR  Doc.  78-36408  Filed  12-29-78;  8:45  am] 


[7590-01-M] 

NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor  Safeguards, 
Subcommittee  on  the  William  H.  Zimmer  Nu¬ 
clear  Rower  Station 

Meeting 

The  ACRS  Subcommittee  on  the 
William  H.  Zimmer  Nuclear  Power 
Station  will  hold  a  meeting  on  Janu¬ 


ary  17.  1979,  in  Room  1046,  1717  H 
Street,  NW.,  Washington,  DC  20555  to 
review  the  application  of  the  Cincin¬ 
nati  Gas  and  Electric  Company  for  a 
permit  to  operate  Unit  1  of  this  sta¬ 
tion.  Notice  of  this  meeting  was  pub¬ 
lished  on  October  20,  November  20, 
and  December  20,  1978  (43  FR  49080, 
54147,  and  59447,  respectively). 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  4,  1978,  (43  FR  45926),  oral  or 
written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a  tran¬ 
script  is  being  kept,  and  questions  may 
be  asked  only  by  members  of  the  Sub¬ 
committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral  state¬ 
ments  should  notify  the  Designated 
Federal  Employee  as  far  in  advance  as 
practicable  so  that  appropriate  ar¬ 
rangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements. 

The  agenda  for  subject  meeting 
shall  be  as  follows; 

Wednesday,  January  17,  1979—10:00 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  may  meet  in  Ex¬ 
ecutive  Session,  with  any  of  its  consul¬ 
tants  who  may  be  present,  to  explore 
and  exchange  their  preliminary  opin¬ 
ions  regarding  matters  which  should 
be  considered  during  the  meeting  and 
to  formulate  a  report  and  recommen¬ 
dations  to  the  full  Committee. 

At  the  conclusion  of  the  Executive 
Session,  the  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
the  Cincinnati  Gas  and  Electric  Com¬ 
pany,  and  their  consultants,  pertinent 
to  this  review.  The  Subcommittee  may 
then  caucus  to  determine  whether  the 
matters  identified  in  the  initial  session 
have  been  adequately  covered  and 
whether  the  project  is  ready  for 
review  by  the  full  Committee. 

In  addition,  it  may  be  necessary  for 
the  Subcommittee  to  hold  one  or  more 
closed  sessions  for  the  purpose  of  ex¬ 
ploring  matters  involving  proprietary 
information.  I  have  determined,  in  ac¬ 
cordance  with  Subsection  10(d)  of 
Pub.  L.  92-463,  that,  should  such  ses¬ 
sions  be  required,  it  is  necessary  to 
close  these  sessions  to  protect  propri¬ 
etary  information  (5  U.S.C. 
552b(c)(4)L 

Further  information  regarding 
topics  to  be  discussed,  whether  the 
meeting  has  been  cancelled  or  resched¬ 
uled,  the  Chairman’s  ruling  on  re¬ 
quests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Fed¬ 
eral  Employee  for  this  meeting.  Dr. 
Richard  P.  Savio,  (telephone  202/634- 
3267)  between  8:15  a.m.  and  5:00  p.m., 
EST. 
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Background  information  concerning 
items  to  be  considered  at  this  meeting 
can  be  found  in  documents  on  file  and 
available  for  public  inspection  at  the 
NRC  Public  Document  Room,  1717  H 
Street,  NW.,  Washington,  DC  20555 
and  at  the  Clermont  County  Library, 
Third  and  Broadway  Streets,  Batavia, 
Ohio  45103. 

Dated:  December  26,  1978. 

Samuel  J.  Chilk, 
Secretary  of  the  Commission. 

IFR  Doc.  78-36424  Piled  12-29-78;  8:45  am] 

[7590-01  -M] 


[Docket  No.  50-382] 

LOUISIANA  POWER  A  LIGHT  CO.  (WATER¬ 
FORD  STEAM  ELECTRIC  STATION,  UNIT  3) 

Receipt  of  Application  for  Facility  Operating 
License;  Availability  of  Applicant's  Environ¬ 
mental  Report;  Consideration  of  Issuance  of 
Facility  Operating  License;  and  Opportunity 
for  Hearing 

Notice  is  hereby  given  that  the  Nu¬ 
clear  Regulatory  Commission  (the 
Commission)  has  received  an  applica¬ 
tion  for  a  facility  operating  license 
from  Louisiana  Power  &  Light  Compa¬ 
ny  (the  applicant)  to  possess,  use,  and 
operate  the  Waterford  Steam  Electric 
Station,  Unit  3,  a  pressurized  water 
nuclear  reactor  (the  facility),  located 
on  the  applicant’s  site  in  St.  Charles 
Parish.  Louisiana.  The  reactor  is  de¬ 
signed  to  operate  at  a  core  power  level 
of  3390  megawatts  thermal,  with  an 
equivalent  net  electrical  output  of  ap¬ 
proximately  1104  megawatts. 

The  applicant  has  also  filed  an  envi¬ 
ronmental  report,  pursuant  to  the  Na¬ 
tional  Environmental  Policy  Act  of 
1969  and  the  regulations  of  the  Com¬ 
mission  in  10  CFR  Part  51.  The  report, 
which  discusses  environmental  consid¬ 
erations  related  to  the  proposed  oper¬ 
ation  of  the  facility,  is  being  made 
available  at  the  office  of  State 
Clearinghouse,  Department  of  Urban 
and  Community  Affairs,  P.O.  Box 
44455,  Capitol  Stations,  Baton  Rouge, 
Lousiana  70804,  and  at  the  Teche  Re¬ 
gional  Clearinghouse,  c/o  South  Cen¬ 
tral  Planning  and  Development  Com¬ 
mission,  P.O.  Box  846,  Thibodaux, 
Louisiana  70301. 

After  the  environmental  report  has 
been  analyzed  by  the  Commission’s 
staff,  a  draft  environmental  statement 
will  be  prepared.  Upon  preparation  of 
the  draft  environmental  statement, 
the  Commission  will  cause  to  be  pub¬ 
lished,  in  the  Federal  Register,  a 
notice  of  availability  of  the  draft 
statement,  requesting  comments  on 
the  draft  statement  from  interested 
people.  The  notice  will  also  contain  a 


statement  to  the  effect  that  any  com¬ 
ments  of  Federal  agencies  and  of  State 
or  local  officials  will  be  made  available 
when  received.  The  draft  environmen¬ 
tal  statement  will  focus  only  on  those 
matters  that  differ  from  those  previ¬ 
ously  discussed  in  the  final  environ¬ 
mental  statement  that  was  prepared  in 
connection  with  the  issuance  of  the 
construction  permit.  Upon  considera¬ 
tion  of  comments  submitted  with  re¬ 
spect  to  the  draft  environmental  state¬ 
ment,  the  Commission’s  staff  will  pre¬ 
pare  a  final  environmental  statement, 
the  availability  of  which  will  be  pub¬ 
lished  in  the  Federal  Register. 

The  Commission  will  consider  the  is¬ 
suance  of  a  facility  operating  license 
to  Louisiana  Power  and  Light  Compa¬ 
ny  which  would  authorize  the  appli¬ 
cant  to  possess,  use  and  operate  the 
Waterford  Steam  Electric  Station, 
Unit  3,  in  accordance  with  the  provi¬ 
sions  of  the  license  and  the  technical 
specifications  appended  thereto,  upon: 
(1)  The  completion  of  a  favorable 
safety  evaluation  of  the  application  by 
the  Commission’s  staff:  (2)  the  com¬ 
pletion  of  the  environmental  review 
required  by  the  Commission’s  regula¬ 
tions  in  10  CFR  Part  51;  (3)  the  receipt 
of  a  report  on  the  applicant’s  applica¬ 
tion  for  a  facility  operating  license  by 
the  Advisory  Committee  nn  Reactor 
Safeguards;  and  (4)  a  finding  by  the 
Commission  that  the  application  for 
the  facility  license,  as  amended,  com¬ 
plies  with  the  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amend¬ 
ed  (the  Act),  and  the  Commission's 
regulations  in  10  CFR  Chapter  1.  Con¬ 
struction  of  the  facility  was  author¬ 
ized  by  Construction  Permit  No. 
CPPR-103,  issued  by  the  Commission 
on  November  14,  1974.  Construction  of 
Unit  3  is  anticipated  to  be  completed 
by  May  1981. 

Prior  to  issuance  of  any  operating  li¬ 
cense,  the  Commission  will  inspect  the 
facility  to  determine  whether  it  has 
been  constructed  in  accordance  with 
the  application,  as  amended,  and  the 
provisions  of  the  construction  permit. 
In  addition,  the  license  will  not  be 
issued  until  the  Commission  has  made 
the  findings  reflecting  its  review  of 
the  application  under  the  Act,  which 
will  be  set  forth  in  the  proposed  li¬ 
cense,  and  has  concluded  that  the  issu¬ 
ance  of  the  license  will  not  be  inimical 
to  the  common  defense  and  security  or 
to  the  health  and  safety  of  the  public. 
Upon  issuance  of  the  license,  the  ap¬ 
plicant  will  be  required  to  execute  an 
indemnity  agreement  as  required  by 
Section  170  of  the  Act  and  10  CFR 
Part  140  of  the  Commission’s  regula¬ 
tions. 

By  Feburary  1,  1979,  the  applicant 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  facility  oper¬ 
ating  license  and  any  person  whose  in¬ 
terest  may  be  affected  by  this  proceed¬ 


ing  may  file  a  petition  for  leave  to  in¬ 
tervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall 
be  filed  in  accordance  with  the  Com¬ 
mission’s  “Rules  of  Practice  for  Do¬ 
mestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is 
filed  by  the  above  date,  the  Commis¬ 
sion,  or  an  Atomic  Safety  and  Licens¬ 
ing  Board  designated  by  the  Commis¬ 
sion  or  by  the  Chairman  of  the  Atomic 
Safety  and  Licensing  Board  Panel,  will 
rule  on  the  request  and/or  petition, 
and  the  Secretary  of  the  Commission, 
or  the  designated  Atomic  Safety  and 
Licensing  Board,  will  issue  a  notice  of 
hearing  or  an  appropriate  order. 

As  required  by  10  CFR  2.714,  a  peti¬ 
tion  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by 
the  results  of  the  proceeding.  The  pe¬ 
tition  should  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  nature  of 
the  petitioner’s  right  under  the  Act  to 
be  made  a  party  to  the  proceedings; 
(2)  the  nature  and  extent  of  the  peti¬ 
tioner’s  property,  financial,  or  other 
interest  in  the  proceeding;  and  (3)  the 
possible  effect  of  any  order  that  may 
be  entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition 
should  also  identify  the  specific 
aspect(s)  of  the  subject  matter  of  the 
proceeding  as  to  which  petitioner 
wishes  to  intervene.  Anyone  who  has 
filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  his  petition,  but  such  an 
amended  petition  must  satify  the  spec¬ 
ificity  requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  the  peti¬ 
tioner  shall  file  a  supplement  to  the 
petition  to  intervene.  The  petition 
must  include  a  list  of  contentions  that 
are  sought  to  be  litigated  in  the 
matter,  and  the  bases  for  each  conten¬ 
tion,  all  set  forth  with  reasonable 
specificity.  A  petitioner  who  fails  to 
file  such  a  supplement  that  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be  per¬ 
mitted  to  participate  as  a  party. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed 
with  the  Secretary  of  the  Commission, 
United  States  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Docketing  and  Service  Sec¬ 
tion,  or  may  be  delivered  to  the  Com¬ 
mission’s  Public  Document  Room, 
1717  H  Street,  N.W.,  Washington,  D.C. 
by  February  1,  1979.  A  copy  of  the  pe¬ 
tition  should  also  be  sent  to  the  Ex¬ 
ecutive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.,  20555,  and  to  Mr.  E.  Blake, 
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Shaw,  Pittman,  Potts  and  Trowbridge, 
1800  M  Street.  N.W.,  Washington,  D.C. 
20036,  attorney  for  the  applicant.  Any 
questions  or  requests  for  additional  in¬ 
formation  regarding  the  content  of 
this  notice  should  be  addressed  to  the 
Chief  Hearing  Counsel,  Office  of  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and  requests 
for  hearing  will  not  be  entertained 
without  a  determination  by  the  Com¬ 
mission,  the  presiding  officer,  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  or 
request,  that  the  petitioner  has  made 
a  substantial  showing  of  good  cause 
for  the  granting  of  a  late  petition  or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714  (aXlKiMv) 
and  2.714(d). 

For  further  details,  see  the  applica¬ 
tion  for  the  facility  operating  license 
and  the  applicant's  environmental 
report,  both  transmitted  by  letter 
dated  December  15,  1978,  all  of  which 
are  available  for  public  inspection  at 
the  Commission’s  Public  Document 
Room.  1717  H  Street,  N.W.,  Washing 
ton,  D.C.,  and  at  the  University  of 
New  Orleans  Library,  Louisiana  Col¬ 
lection,  Lakefront.  New  Orleans,  Lou¬ 
isiana  70122.  As  they  become  available, 
the  following  documents  may  be  in¬ 
spected  at  the  above  locations:  (1)  The 
safety  evaluation  report  prepared  by 
the  Commission’s  staff;  (2)  the  draft 
environmental  statement;  (3)  the  final 
environmental  statement;  (4)  the 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards  on  the  application 
for  facility  operating  license;  (5)  the 
proposed  facility  operating  license; 
and  (6)  the  technical  specifications, 
which  will  be  attached  to  the  proposed 
facility  operating  license. 

Copies  of  the  proposed  operating  li¬ 
cense  and  the  Advisory  Committee  on 
Reactor  Safeguards  report,  when 
available,  may  be  obtained  by  request 
to  the  Director,  Division  of  Project 
Management,  Office  of  Nuclear  Reac¬ 
tor  Regulation,  U.S.  Nuclear  Regula¬ 
tory  Commission,  Washington,  D.C. 
20555.  Copies  of  the  Commission's 
staff  safety  evaluation  report  and  final 
environmental  statement,  when  availa¬ 
ble,  may  be  purchased  at  current 
rates,  from  the  National  Technical  In¬ 
formation  Service.  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road. 
Springfield,  Virginia  22161. 

For  the  Nuclear  Regulatory  Com¬ 
mission. 


Dated  at  Bethesda.  Maryland  this 
19th  day  of  December,  1978. 

Robert  L.  Baer, 

Chief,  Light  Water  Reactors 
Branch  No.  2,  Division  of  Proj¬ 
ect  Management,  Office  of  Nu¬ 
clear  Reactor  Regulation. 

[FR  Doc.  78-36289  Filed  12-29-78;  8:45  am] 


[7590-01  -MJ 

[Docket  No.  50-293] 

BOSTON  EDISON  CO. 

Usuance  of  Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory  Com¬ 
mission  (the  Commission)  has  issued 
Amendment  No.  35  to  Facility  Operat¬ 
ing  License  No.  DPR-35  issued  to 
Boston  Edison  Company,  which  re¬ 
vised  the  Technical  Specifications  for 
operation  of  the  Pilgrim  Nuclear 
Powrer  Station,  Unit  No.  1,  located 
near  Plymouth,  Massachusetts.  The 
amendment  is  effective  as  of  the  date 
of  its  issuance. 

This  amendment  adds  license  condi¬ 
tions  relating  to  the  completion  of  fa¬ 
cility  modifications  for  fire  protection 
and  the  implementation  of  administra¬ 
tive  controls,  and  modifies  the  Techni¬ 
cal  Specifications  to  include  additional 
limiting  conditions  for  operation  and 
surveillance  requirments  for  existing 
fire  protection  systems. 

The  application  for  the  amendment 
complies  with  the  standards  and  re¬ 
quirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 
The  Commission  has  made  appropri¬ 
ate  findings  as  required  by  the  Act  and 
the  Commission’s  rules  and  regula¬ 
tions  in  10  CFR  Chapter  I,  winch  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  the  amendment 
will  not  result  in  any  significant  envi¬ 
ronmental  impact  and  that  pursuant 
to  10  CFR  Section  51.5(d)(4),  an  envi¬ 
ronmental  impact  statement  or  nega¬ 
tive  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  issuance  of  this 
amendment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  licensee's  sub¬ 
mittals  dated  March  6,  May  4,  July  10. 
and  September  22,  1978.  (2)  Amend¬ 
ment  No.  29  to  License  No.  DPR-35, 
dated  March  3,  1978,  (3)  Amendment 
No.  35  to  license  No.  DPR-35  and  (4) 
the  Commission’s  related  Safety  Eval¬ 
uation.  All  of  these  items  are  available 


for  public  inspection  at  the  Commis¬ 
sion’s  Public  Document  Room  1717  H 
Street,  NW..  Washington.  D.C.  and  at 
the  Plymouth  Public  Library,  on 
North  Street  in  Plymouth,  Massachu¬ 
setts  02360.  A  single  copy  of  items  (2). 
(3)  and  (4)  may  be  obtained  upon  re¬ 
quest  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  Attention:  Director,  Divi¬ 
sion  of  Operating  Reators. 

Dated  at  Bethesda,  Maryland,  this 
21  day  of  December  1978. 

For  the  Nuclear  Regulatory  Com¬ 
mission. 

Thomas  A.  Ippolito, 
Chief,  Operating  Reactors 
Branch  No.  3,  Division  of  Op¬ 
erating  Reactors. 

[FR  Doc.  78-36425  Filed  12-29-78:  8:45  am] 


[7590-01 -M] 

[Docket  No.  50-3331 

POWER  AUTHORITY  OF  THE  STATE  OF  NEW 
YORK 

Usuance  of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory  Com¬ 
mission  (the  Commission)  has  issued 
Amendment  No.  44  to  Facility  Operat¬ 
ing  License  No.  DPR-59,  issued  to 
Power  Authority  of  the  State  of  New 
York,  which  revised  Technical  Specifi¬ 
cations  for  operation  of  the  James  A. 
FitzPatrick  Nuclear  Powrer  Plant  (the 
facility)  located  in  Osw'ego  County, 
New  York.  The  amendment  is  effec¬ 
tive  as  of  its  date  of  issuance. 

The  amendment  revises  the  Techni¬ 
cal  Specifications  on  an  interim  basis 
to  allow  plant  operation  with  higher 
than  allowable  leakage  of  the  out¬ 
board  Main  Steam  Isolation  Valve  for 
a  main  steam  line. 

The  application  for  the  amendment 
complies  with  the  standards  and  re¬ 
quirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 
The  Commission  has  made  appropri¬ 
ate  findings  as  required  by  the  Act  and 
the  Commission’s  rules  and  regula¬ 
tions  in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi¬ 
ronmental  impact  and  that  pursuant 
to  10  CFR  section  51.5(d)(4)  an  envi¬ 
ronmental  impact  statement,  or  nega¬ 
tive  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  issuance  of  this 
amendment. 
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For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  December  12,  1978, 
(2)  Amendment  No.  44  to  License  No. 
DPR-69,  and  (8)  the  Commission’s  re¬ 
lated  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspec¬ 
tion  at  the  Commission’s  Public  Docu¬ 
ment  Room,  1717  H  Street  NW., 
Washington,  D.C.  and  at  the  Oswego 
County  Office  Building,  46  E.  Bridge 
Street,  Oswego,  New  York  13126.  A 
copy  of  items  (2)  and  (3)  may  be  ob¬ 
tained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention:  Di¬ 
rector,  Division  of  Operating  Reactors. 

Dated  at  Bethesda,  Maryland,  this 
20th  day  of  December  1978. 

For  the  Nuclear  Regulatory  Com¬ 
mission. 

Thomas  A.  Ippolito, 
Chief,  Operating  Reactors 
Branch  No.  3,  Division  of  Op¬ 
erating  Reactors. 

[FR  Doc.  78-36426  Filed  12-29-78;  8:45  am] 


[7590-01-M] 

[Docket  No.  50-312] 

SACRAMENTO  MUNICIPAL  UTILITY  DISTRICT 

Issuance  of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory  Com¬ 
mission  (the  Commission)  has  issued 
Amendment  No.  25  to  Facility  Operat¬ 
ing  License  No.  DPR-54,  issued  to  Sac¬ 
ramento  Municipal  Utility  District, 
which  revised  the  license  for  operation 
of  the  Rancho  Seco  Nuclear  Generat¬ 
ing  Station  (the  facility)  located  in 
Sacramento  County,  California.  The 
amendment  is  effective  as  of  its  date 
of  issuance. 

The  amendment  revises  the  comple¬ 
tion  date  for  certain  modifications  in¬ 
tended  to  imporve  the  level  of  fire  pro¬ 
tection  at  the  facility. 

The  application  for  the  amendment 
complies  with  the  standards  and  re¬ 
quirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 
The  Commission  has  made  appropri¬ 
ate  findings  as  required  by  the  Act  and 
the  Commission’s  rules  and  regula¬ 
tions  in  10  CFR  Chapter  I,  which  are 
set  forth  in  the  license  amendment. 
Prior  public  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined 
that  the  issuance  of  this  amendment 
will  not  result  in  any  significant  envi¬ 
ronmental  impact  and  that  pursuant 
to  10  CFR  §  51.5(d)(4)  an  environmen¬ 
tal  impact  statement,  or  negative  dec¬ 
laration  and  environmental  impact  ap¬ 
praisal  need  not  be  prepared  in  con- 
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nection  with  issuance  of  this  amend¬ 
ment. 

For  further  details  with  respect  to 
this  action,  see  (1)  the  application  for 
amendment  dated  December  1,  1978, 
(2)  Amendment  No.  25  to  License  No. 
DPR-54,  and  (3)  the  Commission’s  re¬ 
lated  Supplement  No.  1  to  the  Safety 
Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street,  N.W.,  Washington,  D.C. 
and  at  the  Business  and  Municipal  De¬ 
partment,  Sacramento  City-County  Li¬ 
brary,  828  I  Street,  Sacramento,  Cali¬ 
fornia.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory  Commis¬ 
sion,  Washington,  D.C.  20555,  Atten¬ 
tion:  Director,  Division  of  Operating 
Reactors. 

Dated  at  Bethesda,  Maryland,  this 
14th  day  of  December  1978. 

For  the  Nuclear  Regulatory  Com¬ 
mission. 

Gerald  B.  Zwetzig, 
Acting  Chief,  Operating  Reac¬ 
tors  Branch  No.  4,  Division  of 
Operating  Reactors. 

[FR  Doc.  78-36427  Filed  12-29-78;  8:45  am] 


[6820-97-M] 

PRESIDENTIAL  COMMISSION  ON 
WORLD  HUNGER 

Subcommittee  Meetings 

Subcommittees  of  the  Presidential 
Commission  on  World  Hunger  have 
scheduled  meetings  as  follows: 

The  Domestic,  Argiculture  Policy, 
Consumer  and  Nutrition  subcommit¬ 
tee  will  meet  on  January  19,  1979  in 
Washington,  D.C.  The  Public  Partici¬ 
pation  and  Communication  subcom¬ 
mittee  will  meet  on  January  23,  1979 
in  Washington,  D.C.  The  Internation¬ 
al  Policy  subcommittee  will  meet  on 
January  26,  1979  in  New  York. 

The  full  Presidential  Commission  on 
Work  Hunger  will  meet  on  January  31, 
1979  in  Washington,  D.C. 

The  meetings  will  be  open  to  obser¬ 
vation  by  the  public.  Details  as  to  loca¬ 
tions  and  times  of  meetings  are  being 
developed  and  may  be  obtained  by 
calling  Area  Code  202-395-3505  after 
January  2,  1979.  Persons  interested  in 
attending  such  meetings  should  ad¬ 
dress  a  letter  to  the  Commission  or 
visit  in  person  the  Presidental  Com¬ 
mission  on  World  Hunger,  734  Jackson 
Place,  N.W.,  Washington,  D.C.  20006. 
Admission  of  observers  will  be  on  the 
basis  of  earliest  postmark  date  or  date 
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of  visit  and  to  the  extent  space  is 
available. 

Daniel  E.  Shaughnbssv, 
Acting  Executive  Director,  Presi¬ 
dential  Commission  on  World 
Hunger. 

[FR  Doc.  78-36431  Filed  12-29-78;  8:45  am] 


[8010-01-M] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Administrative  Proceeding  File  No.  3-5574, 
File  No.  81-423] 

ADOBE  BUILDING  CENTERS,  INC. 

Application  and  Opportunity  for  Hearing 

December  20,  1978. 

Notice  is  hereby  given  that  Adobe 
Building  Centers,  Inc.  (“Applicant”) 
has  filed  an  application  pursuant  to 
Section  12(h)  of  the  Securities  Ex¬ 
change  Act  of  1934,  as  amended  (the 
“1934  Act”),  for  an  order  exempting 
Applicant  from  the  provisions  of  Sec¬ 
tion  15(d)  of  the  1934  Act. 

The  Applicant  states  in  part: 

1.  Applicant  is  incorporated  under 
the  laws  of  the  State  of  Delaware. 

2.  Prior  to  the  merger  with  Imperial 
Industries,  Inc.  (“Imperial”),  the  Ap¬ 
plicant  had  one  class  of  equity  securi¬ 
ties  registered  under  the  Securities 
Act  of  1933. 

3.  Prior  to  the  merger  with  Imperial, 
Applicant’s  common  stock  was  regis¬ 
tered  pursuant  to  Section  12(g)  of  the 
1934  Act. 

4.  As  a  result  of  the  merger.  Appli¬ 
cant  became  a  wholly  owned  subsidi¬ 
ary  of  Imperial  on  September  29,  1978. 

In  the  absence  of  an  exemption,  Ap¬ 
plicant  is  required  to  file  a  report  on 
Form  8-K  as  well  as  an  annual  report 
on  Form  10-K  for  the  current  fiscal 
year  ending  December  31,  1978.  The 
applicant  believes  that  its  request  for 
an  order  exempting  it  from  the  provi¬ 
sions  of  Section  15(d)  of  the  1934  Act 
is  appropriate  in  view  of  the  fact  that 
Applicant  believes  that  the  time, 
effort  and  expense  involved  in  compli¬ 
ance  with  such  provisions  would  be 
disproportionate  to  any  benefit  to  the 
public. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis 
sion  at  500  North  Capitol  Street, 
Washington,  D.C. 

Notice  is  further  given  that  any  in 
terested  person  not  later  than  January 
15,  1979  may  submit  to  the  Commis¬ 
sion  in  writing  his  views  or  any  sub¬ 
stantial  facts  bearing  on  this  applica¬ 
tion  or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre¬ 
tary,  Securities  and  Exchange  Com- 
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mission,  500  North  Capitol  Street 
NW.,  Washington,  D.C.  20549,  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reason  for  such  request,  and  the 
issues  of  fact  and  law  raised  by  the  ap¬ 
plication  which  he  desires  to  contro¬ 
vert.  Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or¬ 
dered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof.  At 
any  time  after  said  date,  an  order 
granting  the  application  may  be  issued 
upon  the  Commission’s  own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 
Assistant  Secretary. 
[FR  Doc.  78-36393  Filed  12-29-78;  8:45  ami 


[8010-01-M] 

[Administrative  Proceeding  File  No.  3-5587; 

File  No.  81-4121 

ASPEN  SYSTEMS  CORP. 

Application  and  Opportunity  for  Hearing 

December  20,  1978. 

Notice  is  hereby  given  that  Aspen 
Systems  Corporation  (“Applicant”) 
has  filed  an  application  pursuant  to 
Section  12(h)  of  the  Securities  Ex¬ 
change  Act  of  1934  (the  “1934  Act") 
for  an  order  granting  Applicant  an  ex¬ 
emption  from  filing  a  Form  10-K  re¬ 
quired  by  the  provisions  of  Section 
15(d)  of  the  1934  Act. 

The  Applicant  states,  in  part: 

1.  On  September  12,  1978,  Applicant 
was  merged  into  USICU,  Inc.,  a 
wholly-owned  subsidiary  of  American 
ICU,  Inc.  As  a  result  of  the  merger, 
Applicant  no  longer  has  any  publicly 
traded  common  stock. 

2.  Preparation  and  filing  of  a  Form 
10-Q  for  the  fiscal  quarter  ended  No¬ 
vember  15.  1978  and  Form  10-K  for 
the  fiscal  year  ended  December  31, 
1978  would  serve  no  useful  purpose. 

Applicant  argues  that  the  granting 
of  the  exemption  would  not  be  incon¬ 
sistent  with  the  public  interest  or  the 
protection  of  investors. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis¬ 
sion  at  500  North  Capitol  Street, 
Washington,  D.C.  20549 

Notice  is  further  given  that  any  in¬ 
terested  persons  not  later  than  Jan. 
15,  1979  may  submit  to  the  Commis¬ 
sion  in  writing  his  views  or  any  sub¬ 
stantial  facts  bearing  on  this  applica¬ 
tion  or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre¬ 


tary,  Securities  and  Exchange  Com¬ 
mission,  500  North  Capitol  Street, 
N.W.,  Washington,  D.C.  20549,  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reason  for  the  request,  and  the 
issues  of  fact  and  law  raised  by  the  ap¬ 
plication  which  such  person  desires  to 
controvert.  At  any  time  after  said 
date,  an  order  granting  th  application 
may  be  issued  upon  request  or  upon 
the  Commission’s  own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 
Assistant  Secretary. 
(FR  Doc.  78-36394  Filed  12-29-78;  8:45  am] 


[8010-01-M] 

[Rel.  No.  20831;  70-6233] 

BROCKTON  EDISON  CO. 

Proposed  Extension  of  Existing  Borrowing  by 
Subsidiary  From  Bank,  and  Proposal  for  New 
Borrowing 

December  15,  1978. 
Notice  is  hereby  given  that  Brockton 
Edison  Company  (“Brockton”),  36 
Main  Street,  Brockton,  Mass.  02403, 
an  electric  utility  subsidiary  of  East¬ 
ern  Utilities  Associates,  a  registered 
holding  company,  has  filed  an  applica¬ 
tion-declaration  pursuant  to  the 
Public  Utility  Holding  Company  Act 
of  1935  (“Act”),  designating  Sections 
6(b)  and  12(c)  of  the  Act  and  Rules 
42(b)(2)  and  50(a)(2)  promulgated 
thereunder  as  applicable  to  the  pro¬ 
posed  transaction.  All  interested  per¬ 
sons  are  referred  to  the  application- 
declaration,  which  is  summarized 
below,  for  a  complete  statement  of  the 
proposed  transactions. 

By  order  dated  October  13,  1976 
(HCAR  No.  19713),  this  Commission 
authorized  Brockton  to  purchase  from 
its  associate  company  Blackstone 
Valley  Electric  Company  (“Black- 
stone”)  all  of  the  securities  of  its  asso¬ 
ciate  company  Montaup  Electric  Com¬ 
pany  (“Montaup”)  owned  by  Black- 
stone.  As  a  part  of  the  consideration 
for  that  purchase,  Brockton  assumed 
Blackstone’s  obligations  with  respect 
to  a  $15,000,000  borrowing  which 
Blackstone  had  made  from  Citibank. 
The  Montaup  securities  so  purchased 
are  pledged  to  Citibank  to  secure 
those  obligations.  The  note  evidencing 
those  borrowings  matures  October  21, 

1979. 

Brockton  now  proposes  to  enter  into 
an  amendment  to  the  loan  agreement 
with  Citibank,  effecting  modifications 
whereby  the  borrowing  will  be  payable 
in  three  installments  of  $5,000,000 
each  on  December  1,  1984,  June  1, 
1985,  and  December  1,  1985.  The  inter¬ 


est  rate  for  such  loans  shall  be  at  a 
fluctuating  interest  rate  equal  to  109% 
of  the  higher  of  the  base  rate  (the  "Al¬ 
ternate  base  rate”)  of  Citibank  on  90- 
day  loans  to  substantial  commercial 
borrowers  in  effect  from  time  to  time 
or  to  Vi  of  one  percent  above  the  latest 
three-week  moving  average  interest 
rate  payable  on  90  to  119  day  dealer 
placed  commercial  paper.  From  Janu¬ 
ary  1,  1981,  to  but  not  including  Janu¬ 
ary  1,  1983,  the  interest  rate  shall  be 
111%  of  the  Alternate  base  rate  and 
thereafter  unitl  payment  in  full  the 
interest  rate  shall  be  112%  of  the  Al¬ 
ternate  base  rate.  This  new  note  will 
be  repayable  in  whole  or  in  part  at  any 
time  without  penalty. 

Brockton  also  proposes  to  enter  into 
a  Term  Loan  Agreement  with  Citibank 
providing,  on  an  unsecured  basis,  an 
additional  $5,000,000,  such  borrowing 
to  mature  June  1,  1984.  The  interest 
on  such  note  shall  be  the  same  as  the 
previously  described  secured  note.  The 
note  will  be  pre-payable,  in  whole  or  in 
any  part  not  less  than  $500,000  at  any 
time  without  penalty,  and  prepay¬ 
ments  will  be  required  under  certain 
circumstances.  The  proposed  Term 
Loan  Agreement  contains  a  represen¬ 
tation  by  Citibank  that  it  is  acquiring 
the  note  in  the  ordinary  commercial 
banking  business  and  not  with  a  view 
to  the  public  distribution  thereof. 

The  proceeds  of  the  $5,000,000  unse¬ 
cured  borrowing  will  be  used  by  Brock¬ 
ton  to  prepay  a  short-term  $4,000,000 
indebtedness  to  Citibank,  bearing  in¬ 
terest  at  Citibank’s  Base  Rate  and  due 
March  1,  1979,  and  to  prepay  other 
short-term  bank  indebtedness. 

No  commitment  fee,  closing  fee  or 
similar  charge,  and  no  compensating 
balance  will  be  required  in  connection 
with  either  of  the  transactions  herein 
proposed.  Assuming  that  the  applica¬ 
ble  basic  rate  used  in  each  interest  cal¬ 
culation  is  at  all  relevant  times  10.75% 
per  annum,  the  effective  annual  inter¬ 
est  rate  to  be  paid  by  Brockton  will  be 

(a)  for  the  secured  borrowing, 
11.7175%  for  the  period  from  the  date 
of  the  new  note  to  but  not  including 
January  1,  1981,  11.9325%  from  Janu¬ 
ary  1,  1981,  to  but  not  including  Janu¬ 
ary  1,  1983,  and  12.04%  thereafter,  and 

(b)  for  the  unsecured  borrowing, 
11.266%  for  the  period  from  the  date 
of  the  note  to  but  not  including  Janu¬ 
ary  1,  1980,  11.395%  from  January  1, 

1980,  to  but  not  including  January  1, 

1981,  11.5025%  from  January  1,  1981, 
to  but  not  including  January  1,  1983, 
and  11.7175%  thereafter. 

It  is  stated  that  the  Department  of 
Public  Utilities  of  the  Commonwealth 
of  Massachusetts  has  jurisdiction  over 
the  proposed  transactions  and  that  no 
other  state  commission,  and  no  federal 
commission,  other  than  this  Commis¬ 
sion,  has  jurisdiction  over  the  pro¬ 
posed  transactions.  Any  fees  or  ex- 
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penses  to  be  incurred  in  connection 
with  the  transactions  will  be  supplied 
by  amendment. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
January  8,  1979,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest  the 
reasons  for  such  request,  and  the 
issues  of  fact  or  law  raised  by  said  ap¬ 
plication-declaration  which  he  desires 
to  controvert;  or  he  may  request  that 
he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed:  Sec¬ 
retary,  Securities  and  Exchange  Com¬ 
mission,  Washington,  D.C.  20549.  A 
copy  of  such  request  should  be  served 
personally  or  by  mail  upon  the  appli¬ 
cant-declarant  at  the  above-stated  ad¬ 
dress  and  proof  of  service  (by  affidavit 
or,  in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the  re¬ 
quest.  At  any  time  after  said  date,  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective  as  pro¬ 
vided  in  Rule  23  of  the  General  Rules 
and  Regulations  promulgated  under 
the  Act,  or  the  Commission  may  grant 
exemption  from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem  ap¬ 
propriate.  Persons  who  request  a  hear¬ 
ing  or  advice  as  to  whether  a  hearing 
is  ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc.  78-36395  Filed  12-29-78;  8:45  am] 

[8010-01-M] 

tRel.  No.  15413;  SR-CSE-78-2] 

CINCINNATI  STOCK  EXCHANGE 
Order  Approving  Rule  Change 

December  15,  1978. 

I.  Background 

On  April  18,  1978,  the  Commission, 
pursuant  to  Sections  11A  and  19(b)(2) 
of  the  Securities  Exchange  Act  (the 
“Act”),  issued  an  order  1  approving  a 
proposed  rule  change  of  the  Cincin¬ 
nati  Stock  Exchange  ("CSE”)  Dixie 
Terminal  Building.  Cincinnati,  Ohio 
45202, 2  to  establish  the  CSE  Multiple 
Dealer  Trading  System  (“CSE 
System”)  as  a  9-month  pilot  program. 
The  initial  authorization  for  the  CSE 


•Securities  Exchange  Act  Release  No. 
14674  (April  18.  1978);  14  SEC  Docket  817 
(May  2.  1978);  43  FR  17894  (April  26,  1978) 
(“April  Order”). 

3 CSE  Rule  9D3  (Temporary). 


System  will  expire  on  January  31,  1979 
unless  an  extension  is  approved  by  the 
Commission. 

The  CSE  System,  through  an  elec¬ 
tronic  communications  network  main¬ 
tained  by  the  CSE,  enables  CSE  mem¬ 
bers,  without  the  necessity  of  main¬ 
taining  a  presence  on  the  floor  of  the 
CSE  or  any  other  exchange,  to  partici¬ 
pate  in  a  market  conducted  in  accord¬ 
ance  with  certain  auction-type  trading 
principles  by  entering  bids  and  offers 
for  securities  for  their  own  account 
and  as  agents  for  their  customers’  ac¬ 
counts.  In  addition,  the  CSE  System 
rules  permit  a  specialist  on  any  nation¬ 
al  securities  exchange,  without  becom¬ 
ing  a  member  of  the  CSE,  to  enter 
bids  and  offers  in  the  System  as  prin¬ 
cipal  or  as  agent  in  any  security  in 
which  that  specialist  is  registered  on 
another  exchange.  Orders  entered  into 
the  CSE  System  are  stored  and 
queued  in  the  CSE’s  computer  facili¬ 
ties  and  executions  occur  in  the  CSE 
System,  pursuant  to  CSE  Rule  9D3 
(Temporary),  according  to  certain  pri¬ 
orities.  Priority  is  governed  first  by 
price  (i.e.,  the  highest  bid  and  lowest 
offer)  and,  as  to  orders  at  the  same 
price,  by  time  of  entry.  However, 
“public  agency  orders,”  regardless  of 
time  entry,  are  granted  priority  over 
other  orders  at  the  same  price.3 

In  approving  the  CSE  System  pilot 
program,  the  Commission  noted  its  re¬ 
sponsibilities  under  the  Act  to  insure 
the  development  and  maintenance  of  a 
“fair  field  of  competition”  among  bro¬ 
kers  and  dealers  and  among  securities 
markets  and  concluded  that  the  CSE 
System  pilot  was  the  type  of  “competi¬ 
tion  enhancing”  development  that 
should  be  permitted  in  light  of  the  na¬ 
tional  market  system  mandate  of  the 
Act.4  At  the  same  time,  the  Commis¬ 
sion  noted  that  the  CSE  System  was 
the  private  initiative  of  the  CSE,  that 
it  was  purely  voluntary  for  those  who 
chose  to  use  it,  and  that,  by  its  approv¬ 
al,  the  Commission  was  not  thereby  al¬ 
tering  its  previously  articulated  posi- 

3  A  “public  agency  order”  is  defined  under 
CSE  Rule  9D3(c)  (Temporary)  as  “any  order 
for  the  account  of  a  person  other  than  an 
approved  dealer  fin  the  CSE  System],  a 
member,  or  a  person  who  could  become  an 
approved  dealer  by  complying  with  •  •  • 
Rule  (9D3  (Temporary)]  with  respect  to  his 
use  of  the  System,  which  order  is  represent¬ 
ed,  as  agent,  by  a  user.” 

“Approved  dealers”  in  the  CSE  System,  in 
turn,  include  CSE  members  who  undertake 
certain  market  making  responsibilities  and 
meet  certain  minimum  capital  requirements 
and  specialists  on  national  securities  ex¬ 
changes  who  enter  bids  and  offers  in  the 
CSE  System  in  securities  in  which  they  are 
registered  as  specialists. 

For  a  more  detailed  discussion  of  the  trad¬ 
ing  priorities  in  the  CSE  System  and  other 
characteristics  of  the  System,  see  April 
Order  at  9-10,  14  SEC  Docket  821-22  (May 
2  1978) 

' 4  Aprii  Order  at  12.  14  SEC  Docket  at  823. 


tion  that  it  did  not  intend  “to  force  all 
auction  trading  into  an  electronic 
system  with  automatic  execution  capa¬ 
bilities.”8 

While  the  CSE  System  proposal  was 
initially  approved  by  the  Commission 
in  April  1978,  trading  in  the  System 
did  not  commence  until  June  6,  1978. 
On  that  date,  the  CSE  designated  for 
use  in  the  CSE  System  the  computer 
facilities  formerly  employed  in  the  Re¬ 
gional  Market  System  (“RMS”),  a 
predecessor  market  linkage  system  in 
which  the  Boston,  Midwest  and  Pacific 
Stock  Exchanges,  in  addition  to  the 
CSE,  participated.6  Since  the  start-up 
of  the  CSE  System,  the  number  of 
broker-dealers  participating  in  the 
System  has  been  limited.  On  June  13. 
1978,  Merrill  Lynch,  Pierce,  Fenner  & 
Smith,  Inc.  (“Merrill  Lynch”)  became 
a  CSE  member  and  an  approved  dealer 
in  the  CSE  System  and  commenced 
market  making  in  two  securities  desig¬ 
nated  for  trading  in  the  CSE  System.7 
Weeden  &  Co.  and  American  Securi¬ 
ties  Corp.  (both  CSE  members)  and 
certain  specialists  on  the  floors  of  the 
Boston,  Pacific  and  Midwest  Stock  Ex¬ 
changes  have  also  participated  as  ap¬ 
proved  dealers  in  the  CSE  System.  On 
September  25,  1978,  Prescott,  Ball  & 
Turben,  Inc.  joined  the  CSE  and 
became  an  approved  dealer  in  the  CSE 
System. 

II.  The  Current  CSE  Proposed  Rule 
Change 

On  September  25,  1978,  the  CSE 
filed  with  the  Commission  a  proposed 
rule  change,  pursuant  to  Section  19(b) 
of  the  Act  and  Rule  19b-4  thereunder,8 
to  extend  the  CSE  System  for  1  year. 
Accordingly,  if  the  proposed  rule 
change  is  approved,  the  CSE  System 
pilot  program  would  be  continued 
until  January  31, 1980. 

The  CSE  states  that  its  proposed 
rule  change  is  consistent  with  the  pur¬ 
poses  of  the  Act,  in  that,  among  other 

3  Id.  at  4,  14  SEC  Docket  819. 

*One  reason  for  the  delayed  start-up  of 
the  CSE  System  is  attributable  to  the  time 
required  to  make  certain  programing 
changes  in  the  computer  system  formerly 
used  in  the  RMS  experiment. 

7  Those  securities  were  the  common  stock 
of  American  Home  Products  Corp.  and  Wes- 
tinghouse  Electric  Corp.  Since  June,  Merrill 
Lynch  has  become  a  market  maker  in  the 
CSE  System  in  six  additional  securities. 
Under  CSE  Rule  9D3  (Temporary),  up  to 
200  securities  which  are  listed  on  or  ad¬ 
mitted  to  unlisted  trading  privileges  on  the 
CSE  may  be  designated  for  trading  in  the 
CSE  System.  To  date,  38  securities  have 
been  so  designated. 

•The  proposed  rule  change  (SR-CSE-78- 
2)  was  noticed  in  Securities  Exchange  Act 
Release  No.  15190  (Sept.  25,  1978)  and  pub¬ 
lished  in  the  Federal  Register,  43  FR  44951 
(Sept.  29,  1978).  Interested,  persons  were  in¬ 
vited  to  submit  data,  views,  and  arguments 
concerning  the  proposed  rule  change  on  or 
before  October  29,  1978. 
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things,  extension  of  the  CSE  System 
would  facilitate  removal  of  impedi¬ 
ments  to  and  perfection  of  the  mecha¬ 
nism  of  a  free  and  open  market,  in  ac¬ 
cordance  with  Section  6(b)(5)  of  the 
Act,  and  would  foster  fair  competition 
among  brokers  and  dealers  and  among 
exchange  markets,  in  furtherance  of 
Section  llA(a)(lKcKii)  of  the  Act.  The 
CSE  further  states  that  the  value  of 
the  CSE  System,  as  a  national  market 
system  experiment,  would  be  en¬ 
hanced,  if  extended,  by  providing  a 
more  extensive  data  base  with  which 
to  analyze  trading  in  a  computerized 
trading  environment. 

The  Commission  has  received  a 
number  of  comments  from  self -regula¬ 
tory  organizations  and  from  interested 
brokers  and  dealers  concerning  the 
CSE  System,  both  in  response  to  the 
Commission’s  solicitation  of  views  fol¬ 
lowing  its  approval  of  CSE's  initial 
rule  filing  *  and  in  response  to  the  pub- 


*The  Commission  has  received  the  follow¬ 
ing  written  comments  from  self-regulatory 
organizations:  Letter  from  Robert  J.  Birn- 
baum.  President,  American  Stock  Exchange, 
Inc.  (“Amex”)  to  George  A.  Fitzsimmons, 
Secretary,  Securities  and  Exchange  Com¬ 
mission,  August  9,  1978;  Letter  from  James 
E.  Buck,  Secretary,  New  York  Stock  Ex¬ 
change,  Inc.  (“NYSE”)  to  George  A.  Fitz¬ 
simmons.  Secretary,  Securities  and  Ex¬ 
change  Commission,  June  26,  1978;  Letter 
from  James  E.  Dowd,  President,  Boston 
Stock  Exchange  (“BSE")  to  George  A.  Fitz¬ 
simmons,  Secretary,  Securities  and  Ex¬ 
change  Commission,  September  27,  1978; 
Letter  from  Charles  J.  Henry,  President,  Pa¬ 
cific  Stock  Exchange,  Inc.  (“PSE”)  to 
Andrew  M.  Klein,  Director,  Division  of 
Market  Regulation,  October  23,  1978;  Letter 
from  Gordon  S.  Macklin,  President,  Nation¬ 
al  Association  of  Securities  Dealers 
(“NASD”),  to  Andrew  M.  Klein,  Director, 
Division  of  Market  Regulation,  November  3, 
1978. 

The  Commission  has  received  the  follow¬ 
ing  written  comments  from  interested 
broker-dealers  and  others:  Letter  from  Wil¬ 
liam  M.  Bannard,  President,  American  Secu¬ 
rities  Corp.,  to  Andrew  M.  Klein,  Director, 
Division  of  Market  Regulation,  September 
22,  1978;  Letter  from  Bache  Halsey  Stuart 
Shields  et  aL  to  George  A.  Fitzsimmons, 
Secretary.  Securities  and  Exchange  Compa¬ 
ny,  August  1.  1978;  Letter  from  Robert  H.B. 
Baldwin,  Chairman,  Edward  I.  O'Brien, 
President,  and  Ralph  D.  DeNunzio,  Chair¬ 
man,  National  Market  System  Committee, 
Securities  Industry  Association,  to  George 
A.  Fitzsimmons,  Secretary,  Securities  and 
Exchange  Commission.  August  4,  1978; 
Letter  from  John  F.  Curley,  Jr.,  President, 
Paine  Webber  Jackson  &  Curtis,  Inc.  to 
Andrew  M.  Klein,  Director,  Division  of 
Market  Regulation,  October  3,  1978;  Letter 
from  William  A.  Schreyer,  President,  Mer¬ 
rill  Lynch,  Pierce  Fenner  &  Smith,  Inc. 
(“Merrill  Lynch”),  to  Andrew  M.  Klein,  Di¬ 
rector,  Division  of  Market  Regulation,  No¬ 
vember  8,  1978;  and  Letter  from  Donald  E. 
Weeden,  President.  Weeden  <Sc  Co.,  to 
Andrew  M.  Klein,  Director,  Division  of 
Market  Regulation  October  20,  1978. 

All  written  comments  received  are  availa¬ 
ble  for  public  inspection  in  the  Commis¬ 
sion’s  public  reference  room,  1100  *‘L” 


lication  of  CSE’s  proposal  to  extend  its 
pilot  program.  **  With  the  exception  of 
the  NYSE,  the  Amex  and  the  BSE,  all 
commentators  generally  favored  Com¬ 
mission  approval  of  the  extension  of 
the  CSE  System  experiment.  These 
commentators  shared  the  belief  that 
the  CSE  System  had  not  yet  been 
given  an  adequate  trial  period  and 
that  additional  experience  with  the 
CSE  System  would  assist  in  under¬ 
standing  the  national  market  system 
implications  of  trading  in  the  System. 

The  NYSE  and  the  Amex,  in  their 
comments,  raised  questions  concerning 
the  opportunity  afforded  CSE  ap¬ 
proved  dealers  to  trade  against  their 
own  retail  order  flow  without  exposing 
those  orders  to  other  buying  or  selling 
interest.  The  two  exchanges  contend¬ 
ed  that  this  “internalization”  of  order 
flow  creates  opportunities  for  over¬ 
reaching  by  CSE  System  participants, 
may  lead  to  market  fragmentation, 
and  is  otherwise  inconsistent  with  na¬ 
tional  market  system  objectives.  The 
BSE  also  expressed  concern  with  re¬ 
spect  to  the  potential  for  “internaliza¬ 
tion”  posed  by  the  CSE  System.  In  ad¬ 
dition,  the  NYSE  and  the  Amex,  in 
their  comments,  questioned  the  ade¬ 
quacy  of  surveillance  of  trading  in  the 
CSE  System  and  the  ability  of  that 
System  to  permit  a  reconstruction  of 
the  market  (i.e.,  an  “audit  trail”)  at 
any  given  point  in  time. 

III.  Discussion 

In  its  order  initially  approving  the 
CSE  System  experiment,  the  Commis¬ 
sion  emphasized  its  responsibility  to 
ensure  the  maintenance  of  a  fair  field 
of  competition  among  brokers  and 
dealers  and  among  markets  and  to  en¬ 
courage  initiatives  of  the  securities  in¬ 
dustry  to  conduct  experiments  de¬ 
signed  to  further  the  national  market 
system  objectives  of  the  Act.  For  those 
reasons,  the  Commission  gave  its  ini¬ 
tial  authorization  to  the  CSE  System 
experiment  and,  for  the  same  reasons, 
the  Commission  now  approves  the 
CSE’s  proposal  for  a  one-year  exten¬ 
sion  of  its  experiment.11 


Street,  N.W..  Washington.  D.C.  20549.  Ref¬ 
erence  should  be  made  to  File  No.  SR-CSE- 
78-2. 

“Letter  from  William  M.  Batten,  Chair¬ 
man  NYSE,  to  George  A.  Fitzsimmons.  Sec¬ 
retary.  Securities  and  Exchange  Commis¬ 
sion,  October  30,  1978;  Letter  from  Robert 
J.  Birnbaum,  President,  Amex,  to  George  A. 
Fitzsimmons,  Secretary,  Securities  and  Ex¬ 
change  Commission,  October  27.  1978; 

Letter  from  William  A.  Schreyer,  president, 
Merrill  Lynch,  to  Andrew  M.  Klein,  Direc¬ 
tor,  Division  of  Market  Regulation,  October 
27,  1978.  See  File  No.  SR-CSE-78-2. 

"As  the  Commission  noted  in  its  April 
order 

.  .  .  the  opportunity  to  experiment  and  to 
add  to  the  body  of  knowledge  and  under¬ 
standing  of  novel  trading  mechanisms  and 
market  linkages  and  of  the  interest  of  the 
industry  in  utilizing  such  a  facility,  and  to 


The  CSE  System,  in  order  to  prove  a 
useful  and  instructive  experiment, 
needs  additional  time  to  permit  addi¬ 
tional  brokers  and  dealers  who  wish  to 
participate  in  the  pilot  program  an  op¬ 
portunity  to  do  so.  An  extension  of  the 
CSE  System  for  one  year,  should  pro¬ 
vide  a  more  meaningful  opportunity 
for  participation  in  the  experiment 
and  for  an  appropriate  assessment  of 
trading  securities  in  a  computerized 
system  and  its  relation  to  other  mar¬ 
kets. 

In  approving  the  initial  phase  of  the 
CSE  System  experiments,  the  Com¬ 
mission  noted,  concern  over  the  poten¬ 
tial  for  Internalization  and  market 
fragmentation  posed  by  the  CSE 
System,  concerns  which  have  been  re¬ 
iterated  by  the  NYSE  and  the  Amex 
in  their  comments  on  the  proposed  ex¬ 
tension  of  the  experiment.  On  the 
basis  of  the  data  available  at  this  stage 
of  the  experiment,  however,  the  Com¬ 
mission  has  not  been  able  to  discern 
any  adverse  impact  upon  the  securities 
markets  or  upon  investors  with  respect 
to  securities  traded  in  the  CSE 
System.  The  Commission  believes  that 
an  extension  of  the  CSE  experiment 
may  permit  greater  participation  in 
the  CSE  System  11  and  provide  addi¬ 
tional  data  which  may  assist  the  Com¬ 
mission  in  analyzing  trading  in  the 
System  and  the  market  structure  im¬ 
plications,  if  any,  of  “internalization” 
which  may  occur  in  the  System.  Fur¬ 
ther,  as  the  Commission  has  previous¬ 
ly  noted,  the  CSE  System  experiment 
appears  to  provide  at  least  one  means 
by  which  a  linking  of  geographically 
desparate  securities  markets  can  be 
achieved. 13 

In  addition,  given  the  current  dis¬ 
semination  of  transaction  and  quota¬ 
tion  information,  the  accessibility  of 
the  CSE  System,  and  the  communica¬ 
tions  linkage  of  exchange  markets  and 
upstairs  market  makers  offered  by  the 
System,  the  Commission  believes  that 
the  requested  extension  of  the  CSE 
System  experiment  poses  no  signifi¬ 
cant  risk  of  harm  to  investors  or  to  the 
maintenance  of  fair  and  orderly  mar¬ 
kets.  In  this  connection,  the  Commis¬ 
sion  notes  that  brokers  and  dealers 
may  obtain  current  and  reliable 
market  information  concerning  CSE 
System  trading  and  may  take  this  into 
account  in  their  trading  on  the  CSE  or 
in  another  market.  CSE  System  trans- 


assess  the  possible  contribution  of  the  CSE 
linkage  ...  to  the  national  market  system, 
is  worthy  of  further  exploration. 

April  Order  at  3,  14  SEC  Docket  at  818. 

“In  this  regard,  the  Commission  notes 
that  the  CSE  has  offered  to  provide  CSE 
System  terminals  on  the  floors  of  the  New 
York  and  Philadelphia  Stock  Exchanges,  at 
CSE  expense,  in  order  to  permit  members 
on  those  floors  to  participate  in  the  CSE  ex¬ 
periment. 

“See,  e.g.,  the  April  Order  at  1-2  and  7.  14 
SEC  Docket  at  818,  820. 
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actions  are  included  in  the  consoli¬ 
dated  transaction  reporting  system 
and  CSE  System  quotations,  in  addi¬ 
tion  to  their  display  on  CSE  terminals 
in  the  offices  of  CSE  approved  dealers 
and  on  the  floors  of  the  BSE,  MSE 
and  PSE,  are  made  available  to  ven¬ 
dors  in  accordance  with  the  require¬ 
ments  of  Securities  Exchange  Act 
Rule  llAcl-1  (17  CFR  240.11Acl-l). 
Moreover,  access  to  the  CSE  System 
under  CSE  Rule  9D3  (Temporary), 
permitting  direct  and  efficient  interac¬ 
tion  with  bids  and  offers  entered  in 
the  CSE  System,  is  available  to  or 
through  any  CSE  member,  or  may  be 
obtained  by  or  through  any  exchange 
specialist  who  makes  a  market  in  any 
security  designated  for  trading  in  the 
System. 

With  respect  to  the  integrity  of  the 
trading  process  in  the  CSE  System 
and  adherence  by  participants  to  the 
rules  governing  trading  in  the  CSE, 
the  Commission  believes  that  exten¬ 
sion  of  the  CSE  experiment  is  consist¬ 
ent  with  the  protection  of  investors 
and  the  public  interest.  The  CSE,  in 
July,  1978,  retained  an  independent 
auditing  firm  to  test  the  operation  of 
the  CSE  System,  particularly  with  re¬ 
spect  to  the  price,  time,  and  public 
agency  order  priorities  of  the  System. 
The  report  of  that  firm  concludes  that 
the  CSE  System  operates  in  a  manner 
which  “[aldheres  to  the  Rules  of  the 
Cincinnati  Stock  Exchange  [and] 
[c]onforms  to  all  substantial  represen¬ 
tations  as  to  its  capabilities.”  14 

Moreover,  in  its  own  monitoring  of 
trading  in  the  CSE  System,  and  its 
review  of  reports  and  data  submitted 
by  the  CSE,  the  Commission  has 
found  no  reason  to  reach  a  different 
conclusion. 16  In  addition,  the  Commis¬ 
sion  through  its  monitoring  efforts  be¬ 
lieves  that  daily  computer  prints-outs 
by  the  CSE  System  provide  sufficient 
information  to  enable  the  construction 
of  an  “audit  trail”  necessary  for  regu¬ 
lation  and  surveillance  of  trading  in 
the  CSE  System.  Finally,  the  CSE  en¬ 
tered  into  an  agreement  with  the 
NASD  pursuant  to  which  the  NASD 
conducted  an  examination  of  CSE 
members  acting  as  “upstairs”  ap¬ 
proved  dealers  in  the  System  to  deter¬ 
mine  compliance  with  applicable  CSE 
rules.  The  NASD  report,  which  the 
Commission  has  reviewed,  presents  no 
reason  to  find  any  significant  risks  to 
investor  protection  posed  by  an  exten¬ 
sion  of  the  CSE  System.  The  Commis¬ 
sion  does  note,  however,  that  the  CSE 
and  the  NASD  have  not  yet  formalized 
any  arrangement  by  which  the  NASD 


“Deloitte,  Haskins  &  Sells,  "Evaluation  of 
the  Multiple  Dealer  Trading  Facility  (Cin- 
cinnati/NMS)”  (November  14,  1978)  at  p.  4. 

“The  Commission  is,  of  course,  mindful 
that  the  very  nature  of  the  CSE  System  as  a 
pilot  program  subject  to  Commission  study 
and  further  Commission  approval  encour¬ 
ages  compliance  during  the  "pilot”  period. 


would  continue  regularly  to  conduct 
on-site  examinations  of  CSE  approved 
dealers.  In  the  event  the  CSE  decides 
to  rely  uon  the  NASD  for  the  perform¬ 
ance  of  these  self -regulatory  responsi¬ 
bilities  during  the  extension  period, 
the  Commission  would  expect  both 
parties  to  move  expeditiously  to  for¬ 
malize  this  arrangement. 

IV.  Conclusion 

The  Commission  finds  that  the  CSE 
proposal  to  extend  authorization  of 
the  CSE  System  for  an  additional  one- 
year  period,  until  January  31,  1980,  is 
consistent  with  the  requirements  of 
the  Act,  particularly  the  requirements 
of  Sections  6(b)  and  11  A.  In  so  approv¬ 
ing,  the  Commission  is  mindful  that  a 
fundamental  objective  of  the  Act,  as 
amended  by  the  Securities  Acts 
Amendments  of  1975,  is  “to  enhance 
competition  and  to  allow  economic 
forces,  interacting  within  a  fair  regula¬ 
tory  field,  to  arrive  at  appropriate 
variations  in  practices  and  services.”  ** 
The  Commission  believes  that  the 
CSE  System  experiment  represents 
one  positive  response  to  the  Act’s  man¬ 
date  for  the  development  of  a  national 
market  system  and  to  the  Commis¬ 
sion’s  January  1978  statement 17  call¬ 
ing  upon  the  securities  industry  to 
pursue  particular  facilities  initiatives 
in  furtherance  of  the  national  market 
system  objectives  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
the  Commission’s  authority  under  the 
Act,  and  particularly  Sections  11A  and 
19(b)(2)  thereof,  that  the  above-refer¬ 
enced  rule  change  be,  and  it  hereby  is, 
approved. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-36396  Filed  12-29-78:  8:45  am) 


[8010-01-M] 

IRel.  No.  20840;  31-765) 

ERIE  MINING  CO. 

Application  for  Exemption 

December  20,  1978. 

Notice  is  hereby  given  that  Erie 
Mining  Company  (“Erie”)  c/o  Pick- 
ands,  Mather  &  Co.,  1100  Superior 
Avenue,  Cleveland,  Ohio  44114,  an 
electric  utility  company,  has  filed  an 
application  for  exemption  on  behalf  of 
itself  and  any  successor  to  substantial¬ 
ly  all  of  its  assets  and  business,  pursu¬ 
ant  to  Section  2(a)(3)(A)  of  the  Public 
Utility  Holding  Company  Act  of  1935 


'*  Report  of  the  Senate  Comm,  on  Banking, 
Housing  and  Urban  Affairs  to  Accompany  S. 
249,  Sen.  Rep.  No.  94-75,  94th  Cong.,  1st 
Sess.  8  (1975). 

17  Securities  Exchange  Act  Release  No. 
14416  (Jan.  26,  1978),  43  FR  4354  (Feb.  1, 
1978). 


("Act”).  All  interested  persons  are  re¬ 
ferred  to  the  application,  which  is 
summarized  below,  for  a  complete  de¬ 
scription  of  Erie  and  of  its  request  for 
exemption. 

Erie,  a  Minnesota  corporation  is  en¬ 
gaged  in  the  mining  and  beneficiating 
of  iron  ore  derived  from  mining  oper¬ 
ations  in  Minnesota.  The  capital  stock 
of  Erie  is  owned  by  four  United  States 
corporations  which  take  all  of  the  iron 
ore  produced  by  Erie.  The  stockhold¬ 
ers  of  Erie  and  their  applicable  owner¬ 
ship  percentages  are  as  follows: 

Name  of  Stockholder  and  Percentage  of 
Stock  Ownership 

Bethlehem  Steel  Corporation,  45%. 
Youngstown  Sheet  and  Tube  Company. 

35%. 

Interlake,  Inc.,  10%. 

Stelco  Coal  Company  (a  wholly-owned  sub¬ 
sidiary  of  the  Steel  Company  of  Canada. 

Limited,  a  Canadian  Corporation),  10%. 

In  1977,  Erie  produced  and  delivered 
to  its  parent  companies  iron  ore  pel¬ 
lets  with  a  gross  market  value  of 
$138,115,750. 

In  connection  with  its  mining  and 
beneficiation  operations,  Erie  owns 
and  operates  various  electric  utility 
facilities,  including  three  generator 
units  with  a  capacity  of  75,000  kilo¬ 
watts  each  and  approximately  75  miles 
of  138  k.v  transmissions  lines.  It  is 
stated  that  these  facilities  were  con¬ 
structed  by  Erie  to  supply  its  own 
power  needs.  Any  surplus  power  gener¬ 
ated  by  Erie  is  sold  to  Minnesota 
Power  &  Light  Company  (“MP&L”),  a 
Minnesota  electric  utility  company, 
pursuant  to  an  interchange  agreement 
with  MP&L.  The  agreement  permits 
Erie  to  deliver  surplus  power  to  MP&L 
at  MP&L’s  Aurora  substation  or,  alter¬ 
natively,  to  receive  needed  power  in 
addition  to  that  generated  by  its  own 
facilities.  The  power  is  delivered  for 
the  emergency  use  of  the  party  receiv¬ 
ing  the  power  or  to  permit  such  party 
to  overhaul  or  repair  any  of  its  genera¬ 
tion  or  transmission  facilities.  It  is 
stated  that  Erie  and  MP&L  have 
sought  to  balance  power  exchanges 
out  to  zero  on  an  annual  basis,  and 
since  1973  have  treated  the  deliveries 
as  exchanges  rather  than  as  purchases 
and  sales. 

During  the  period  1973-1977,  the 
amount  of  power  delivered  by  Erie  to 
MP&L  averaged  4.4%  of  the  its  total 
output.  The  gross  deliveries  of  power 
to  MP&L  in  that  period  would  have 
averaged  less  than  .6%  of  the  Erie’s 
gross  revenues  per  year,  had  such  de¬ 
liveries  of  power  been  treated  as  sales 
at  the  agreed  power  exchange  rate. 
Net  deliveries  of  power  to  MP&L  oc¬ 
curred  in  1974  and  1976  only  and,  if 
treated  as  sales  at  the  agreement  rate, 
would  be  valued  at  $13,482  and 
$584,982,  respectively. 
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The  application  states  that  Erie  and 
its  parent  corporations  are  planning  to 
transfer  all  of  Erie’s  assets,  property 
and  business  to  a  successor  company, 
which  will  assume  all  of  Erie’s  obliga¬ 
tions  and  liabilities.  It  is  presently  con¬ 
templated  that  the  successor  will  be 
organized  as  a  limited  partnership 
under  Minnesota  law,  and  that  the 
general  partners  will  be  wholly-owned 
subsidiaries  of  the  present  parent 
stockholders.  The  present  stockhold¬ 
ers  will  continue  to  purchase  all  of  the 
iron  ore  produced  by  the  successor 
company. 

Under  Section  2(a)(3)(A)  of  the  Act, 
the  Commission  may  declare  a  compa¬ 
ny  owning  electric  utility  facilities  not 
to  be  an  “electric  utility  company”  if  it 
finds  that  “such  company  is  primarily 
engaged  in  one  or  more  businesses 
other  than  the  business  of  an  electric 
utility  company,  and  by  reason  of  the 
small  amount  of  electric  energy  sold 
by  such  company  it  is  not  necessary  in 
the  public  interest  or  for  the  protec¬ 
tion  of  investors  or  consumers  that 
such  company  be  considered  an  elec¬ 
tric  utility  company.”  Rule  10(a)(1)  of 
the  rules  under  the  Act  exempts  from 
the  duties  and  obligations  imposed 
upon  a  “holding  company,”  as  defined 
Section  2(a)(7)  of  the  Act,  any  compa¬ 
ny  which  has  as  a  subsidiary  a  compa¬ 
ny  declared  not  to  be  an  electric  utility 
company  pursuant  to  Section  2(a)(3). 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
January  10,  1979,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the 
issues  of  fact  or  law  raised  by  the  ap¬ 
plication  which  he  desires  to  contro¬ 
vert;  or  he  may  request  that  he  be  no¬ 
tified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549.  A  copy  of  such  re¬ 
quest  should  be  served  personally  or 
by  mail  upon  the  applicant  at  the 
above-stated  address,  and  proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should 
be  filed  with  the  request.  At  any  time 
after  said  date,  the  application,  as 
filed  or  as  it  may  be  amended,  may  be 
granted  in  the  manner  provided  in 
Rule  23  of  the  General  Rules  and  Reg¬ 
ulations  promulgated  under  the  Act, 
or  the  Commission  may  take  such 
other  action  as  it  may  deem  appropri¬ 
ate.  Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is  or¬ 
dered  will  receive  any  notices  or  orders 
issued  in  this  matter,  including  notice 
of  the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 


NOTICES 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-36397  Filed  12-29-78;  8:45  am] 
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[Rel.  No.  10533:  812-4389] 

MUNICIPAL  EXEMPT  TRUST,  N.Y. 

Filing  of  Application 

December  18,  1978. 

In  the  matter  of  Municipal  Exempt 
Trust,  New  York,  Exempt  Series  1  and 
other  State,  National,  Similar  •  and 
Subsequent  Series,  c/o  Glickenhaus  & 
Co.,  522  Fifth  Avenue,  New  York,  New 
York  10036  (812-4389). 

Notice  is  hereby  given  that  Munici¬ 
pal  Exempt  Trust,  New  York  Exempt 
Series  1  and  Other  State,  National, 
Similar  and  Subsequent  Series 
(“Fund”),  a  unit  investment  trust  reg¬ 
istered  under  the  Investment  Compa¬ 
ny  Act  of  1940  (the  “Act”),  filed  an  ap¬ 
plication  on  November  7,  1978,  and 
amendments  thereto  on  December  6, 
1978,  and  December  15,  1978,  pursuant 
to  Section  6(c)  of  the  Act  for  an  order 
of  the  Commission  exempting  the 
Fund  from  the  provisions  of  Section 
22(d)  of  the  Act  to  the  extent  neces¬ 
sary  to  permit  the  investment  pursu¬ 
ant  to  an  automatic  accumulation  ac¬ 
count  of  income  and  capital  gains  dis¬ 
tributions  made  to  unitholders  of  a 
predecessor  series  of  the  Fund  into 
units  of  a  subsequent  series  of  the 
Fund,  or  into  units  of  a  previously 
formed  series  which  have  been  pur¬ 
chased  in  the  secondary  market,  at  a 
reduced  sales  charge.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  con¬ 
tained  therein,  which  are  summarized 
below. 

The  Fund  is  composed  of  a  series  of 
similar  but  separate  trusts  (each  such 
Trust  herein  called  a  “Trust”  and  col¬ 
lectively  called  the  “Trusts”).  The 
Fund  is  sponsored  by  Glickenhaus  & 
Co.  It  registered  with  the  Commission 
under  the  Act  as  a  unit  investment 
trust  on  May  23,  1978,  and  has  com¬ 
menced  distribution  of  Fund  units 
pursuant  to  a  series  of  registration 
statements  under  the  Securities  Act  of 
1933  which  have  been  declared  effec¬ 
tive. 

The  Fund  states  that  the  objectives 
of  each  Trust  are  tax-exempt  income 
and  conservation  of  capital  through 
an  investment  in  a  diversified  portfolio 
of  municipal  bonds.  The  Securities  de¬ 
posited  in  the  initial  three  Series  were 
long-term  bonds,  issued  primarily  on 
behalf  of  the  State  of  New  York  and 
counties,  municipalities,  authorities  or 


political  subdivisions  thereof  or  issued 
by  certain  United  States  territories  or 
possessions  or  the  public  authorities 
thereof.  It  is  anticipated  that  subse¬ 
quent  Series  may  contain  bonds  of 
other  states,  counties,  territories,  pos¬ 
sessions  and  municipalities  of  the 
United  States  and  authorities  or  politi¬ 
cal  subdivisions  thereof.  Any  Series 
which  is  comprised  of  more  than  one 
Trust  may  contain  Trusts  with  portfo¬ 
lios  selected  on  different  bases. 

Interest  and  principal  received  by 
each  Trust  will  be  distributed  on  each 
monthy  or  semi-annual  distribution 
date  on  a  pro  rata  basis  to  unitholders 
of  record  as  of  the  preceding  record 
date  as  specified  in  the  Trust  Agree¬ 
ment.  The  unitholder  selects  the  dis¬ 
tribution  plan  for  his  units.  The  distri¬ 
bution  dates  for  the  Trusts  are  the 
first  day  of  each  month  for  the 
monthly  plan  and  June  1  and  Decem¬ 
ber  1  for  the  semi-annual  plan.  All  dis¬ 
tributions  will  be  net  of  applicable  ex¬ 
penses  and  funds  required  for  the  re¬ 
demption  of  units. 

The  Sponsor  proposes  to  offer  an 
automatic  reinvestment  program  enti¬ 
tled  the  Automatic  Accumulation  Ac¬ 
count  (the  “Account”)  to  unitholders 
of  the  various  present  and  future 
Series  of  the  Fund.  The  Account  will 
be  described  in  printed  matter  to  be 
distributed  to  current  unitholders  and 
inserted  in  the  current  prospectus  for 
each  Trust  being  hereinafter  offered, 
the  Account  will  operate  in  the  follow¬ 
ing  manner. 

Unitholders  of  the  Fund  (except 
Texas  residents)  who  select  the  semi¬ 
annual  distribution  plan  will  have  the 
option  to  automatically  reinvest  both 
interest  income  earned  on  his  units, 
and  principal,  if  any,  distributed  in 
connection  with  such  units.  Under  the 
Account,  a  semi-annual  unitholder 
may  elect  to  have  all  regular  semi¬ 
annual  interest  and  principal  distribu¬ 
tions  with  respect  to  his  units  reinvest¬ 
ed  either  in  units  of  various  series  of 
the  Fund  which  will  have  been  created 
shortly  before  each  semi-annual  Pay¬ 
ment  Date  (a  “Primary  Series”)  or,  if 
units  of  a  Primary  Series  are  not  avail¬ 
able,  in  units  of  a  previously  formed 
series  of  the  Fund  which  have  been  re¬ 
purchased  by  the  Sponsor  in  the  sec¬ 
ondary  market  (a  “Secondary  Series”). 
(Primary  Series  and  Secondary  Series 
are  hereafter  collectively  referred  to 
as  “Reinvestment  Series”.)  The  first 
interest  distribution  to  semi-annual 
unitholders  cannot  be  reinvested 
unless  the  Account  is  operating  on  the 
date  of  such  semi-annual  interest  dis¬ 
tributions  (the  “Account  Reinvest¬ 
ment  Dates”). 

Under  the  Account  (subject  to  com¬ 
pliance  with  applicable  blue  sky  laws), 
fractional  units  (“Account  Units”)  will 
be  purchased  from  the  Sponsor  at  a 
price  equal  to  the  aggregate  offering 
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price  per  Unit  of  the  debt  obligations 
in  the  Reinvestment  Series  portfolio, 
plus  a  sales  charge  equal  to  3.627%  of 
the  net  amount  invested  in  the  debt 
obligations  in  the  Reinvestment  Series 
portfolio  (the  "Reinvestment  Price  per 
Account  Unit”)  or  3Vi%  of  the  Rein¬ 
vestment  Price  per  Account  Unit,  plus 
accrued  interest.  All  Account  Units 
will  be  sold  at  this  reduced  sales 
charge  of  3Vfe%  in  comparison  to  the 
4Vi%  sales  charge  for  primary  and  sec¬ 
ondary  purchases  of  units  in  any 
series  of  the  Fund.  Participants  in  the 
Account  will  have  the  opportunity  to 
designate,  in  the  Authorization  Form 
for  the  Account,  the  name  of  a  broker 
to  whom  the  Sponsor  will  allocate  a 
sales  commission  of  l\k%  per  Account 
Unit,  payable  out  of  the  3Vfe%  sales 
charge.  Under  the  Account,  the  entire 
amount  of  a  participant’s  income  and 
principal  distributions  will  be  reinvest¬ 
ed  in  whole  or  fractional  Account 
Units,  such  fractional  Account  Units 
to  be  calculated  to  four  or  five  decimal 
places. 

A  semi-annual  unitholder  may  join 
the  Account  at  the  time  he  invests  in 
units  of  the  Fund  or  any  time  thereaf¬ 
ter  by  delivering  to  the  Fund’s  Trustee 
(Bradford  Trust  Company)  an  Au¬ 
thorization  Form  which  is  available 
from  brokers,  any  Underwriter  of  the 
units  or  the  Sponsor.  In  order  that  dis¬ 
tributions  may  be  reinvested  on  a  par¬ 
ticular  Account  Reinvestment  Date, 
the  Authorization  Form  must  be  re¬ 
ceived  by  the  Trustee  not  later  than 
the  15th  day  of  the  month  preceding 
such  date.  Authorization  Forms  not 
received  in  time  for  a  particular  Ac¬ 
count  Reinvestment  Date  will  be  valid 
only  for  the  second  succeeding  Ac¬ 
count  Reinvestment  Date.  Similarly,  a 
participant  may  withdraw  from  the 
Account  at  any  time  by  notifying  the 
Trustee  in  the  manner  set  forth  below. 
However,  if  written  confirmation  of 
withdrawal  is  not  given  to  the  Trustee 
prior  to  a  particular  semi-annual  dis¬ 
tribution  the  participant  will  be 
deemed  to  have  elected  to  participate 
in  the  Account  with  respect  to  that 
particular  distribution  and  his  with¬ 
drawal  will  become  effective  for  .ie 
next  succeeding  distribution. 

Once  delivered  to  the  Trustee,  an 
Authorization  Form  will  constitute  a 
valid  election  to  participate  in  the  Ac¬ 
count  with  respect  to  units  purchased 
in  the  Fund  (and  with  respect  to  Ac¬ 
count  Units  purchased  with  the  distri¬ 
butions  from  units  purchased  in  the 
Fund)  for  each  subsequent  distribu¬ 
tion  as  long  as  the  unitholder  contin¬ 
ues  to  participate  in  the  Account. 
However,  if  a  Reinvestment  Series 
should  materially  differ  from  the 
Trust  in  the  opinion  of  the  Sponsor, 
the  authorization  will  be  voided  and 
participants  will  be  provided  both  a 
notice  of  the  material  change  and  a 


new  Authorization  Form  which  would 
have  to  be  returned  to  the  Trustee 
before  the  unitholder  would  again  be 
able  to  participate  in  the  Account.  The 
Sponsor  anticipates  that  a  material 
difference  which  would  result  in  a 
voided  authorization  would  include 
such  facts  as  (i)  the  inclusion  of  bonds 
in  the  Reinvestment  Series  portfolio 
the  interest  income  on  which  was  not 
in  the  opinion  of  counsel  to  the  issuer 
exempt  from  all  Federal  income  tax  or 
(ii)  the  inclusion  of  debt  obligations  in 
the  Reinvestment  Series  portfolio 
which  were  not  rated  “A”  or  better  by 
Standard  &  Poor’s  Corporation  or 
Moody’s  Investors  Service,  Inc.  or  had. 
in  the  opinion  of  the  Sponsor,  similar 
credit  characteritics,  on  the  date  such 
debt  obligations  were  initially  deposit¬ 
ed  in  the  Reinvestment  Series  portfo¬ 
lio  and  on  the  date  of  purchase  for  re¬ 
investment. 

The  Sponsor  has  the  option  at  any 
time  to  use  units  of  a  Secondary  Series 
to  fulfill  the  requirements  of  the  Ac¬ 
count  in  the  event  units  of  a  Primary 
Series  are  not  available  either  because 
a  Primary  Series  is  not  then  in  exist¬ 
ence  or  because  the  registration  state¬ 
ment  relating  thereto  is  not  declared 
effective  in  sufficient  time  to  distrib¬ 
ute  final  prospectuses  to  Account  par¬ 
ticipants  (see  below).  There  is  not  as¬ 
surance  that  the  quality  ana  diversifi¬ 
cation  of  the  bonds  in  any  Reinvest¬ 
ment  Series  or  the  estimated  current 
return  thereon  will  be  similar  to  that 
of  the  Trust  in  which  the  Account  par¬ 
ticipant  originally  invested.  However, 
if  a  unitholder  purchases  units  of  a 
Trust  which  is  comprised  of  bonds  of 
only  one  state  and  such  unitholder 
joins  the  Account,  his  reinvestment 
purchases  will  only  be  in  units  of 
Trusts  of  such  state,  unless  he  re¬ 
quests  otherwise. 

It  is  the  Sponsor's  intention  that 
units  in  each  Reinvestment  Series  will 
be  offered  on  or  about  each  semi¬ 
annual  Record  Date  for  determining 
who  is  eligible  to  receive  distributions 
on  the  related  Payment  Date.  Such 
Record  Dates  are  May  15  and  Novem¬ 
ber  15  of  each  year.  The  Sponsor  will 
send  a  current  prospectus  relating  to 
the  Reinvestment  Series  being  offered 
for  a  particular  Account  Reinvestment 
Date  along  with  a  letter  which  re¬ 
minds  each  participant  that  Account 
Units  are  being  purchased  for  him  as 
part  of  the  Account  unless  he  notifies 
the  Trustee  in  writing  by  that  Account 
Reinvestment  Date  that  he  no  longer 
wishes  to  participate  in  the  Account. 
The  Sponsor  intends  to  provide  par¬ 
ticipants  with  such  current  prospectus 
at  least  two  weeks  prior  to  the  related 
Account  Reinvestment  Date  in  order 
that  participants  have  enough  time  to 
review  such  prospectus.  In  the  event  a 
Primary  Series  has  not  been  declared 
effective  in  sufficent  time  to  distribute 


a  final  prosepectus  relating  thereto 
and  there  is  no  Secondary  Series  as  to 
which  a  registration  statement  is  cur¬ 
rently  effective,  it  is  the  Sponsor’s  in¬ 
tention  to  suspend  the  Account  and 
distribute  to  each  participant  his  regu¬ 
lar  semi-annual  distribution  in  cash.  If 
the  Account  is  so  suspended,  it  will 
resume  in  effect  with  the  next  Ac¬ 
count  Reinvestment  Date  assuming 
units  of  a  Reinvestment  Series  are 
then  being  offered. 

To  aid  a  participant  who  might 
desire  to  withdraw  either  from  the  Ac¬ 
count  or  from  a  particular  distribu¬ 
tion,  the  Trustee  has  established  a  toll 
free  telephone  number  for  partici¬ 
pants  to  use  for  notification  of  with¬ 
drawal,  which  must  be  confirmed  in 
writing  prior  to  the  Account  Reinvest¬ 
ment  Date  (see  below).  Should  the 
Trustee  be  so  notified,  it  will  make  the 
appropriate  cash  disbursement.  Unless 
the  withdrawing  participant  specifical¬ 
ly  indicates  in  his  written  confirma¬ 
tion  that  (a)  he  wishes  to  withdraw 
from  the  Account  for  that  particular 
distribution  only,  or  (b)  he  wishes  to 
withdraw  from  the  Account  for  less 
than  all  units  of  each  series  of  Fund 
which  he  might  then  own  (and  specifi¬ 
cally  identifies  which  series  are  to  con¬ 
tinue  in  the  Account),  he  will  be 
deemed  to  have  withdrawn  completely 
from  the  Account  in  all  respects.  Once 
a  participant  withdraws  completely, 
he  will  only  be  allowed  to  again  par¬ 
ticipate  in  the  Account  by  submitting 
a  new  Authorization  Form.  A  sale  or 
redemption  of  a  portion  of  a  partici¬ 
pant’s  Account  Units  will  not  consti¬ 
tute  a  withdrawal  from  the  Account 
with  respect  to  the  remaining  Account 
Units  owned  by  such  participant. 

Unless  a  unitholder  notifies  the 
Trustee  in  writing  to  the  contrary,  any 
unitholder  who  has  acquired  Account 
Units  will  be  deemed  to  have  elected 
the  semi-annual  plan  of  distribution 
and  to  participate  in  the  Account  with 
respect  to  distributions  made  in  con¬ 
nection  with  such  Account  Units.  A 
participant  who  subsequently  desires 
to  have  distributions  made  with  re¬ 
spect  to  Account  Units  delivered  to 
him  in  cash  may  withdraw  from  the 
Account  with  respect  to  such  Units 
and  remain  in  the  Account  with  re¬ 
spect  to  units  acquired  other  than 
through  the  Account.  Assuming  a  par¬ 
ticipant  has  his  distributions  made 
with  respect  to  Account  Units  rein¬ 
vested,  all  such  distributions  will  be 
accumulated  with  distributions  gener¬ 
ated  from  the  units  of  the  Fund  used 
to  purchase  such  additional  Account 
Units.  In  addition,  if  a  person  owns 
units  in  more  than  one  Series  of  the 
Fund  and  has  elected  to  participate  in 
the  Account  with  respect  to  one  or 
more  such  Series,  all  distributions 
with  respect  to  the  Series  for  which 
such  election  has  been  made  will  be 
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aggregated  for  purposes  of  making  re¬ 
investment  purchases  under  the  Ac¬ 
count.  Even  if  interest  income  and 
principal  distributions  should  be  rein¬ 
vested,  they  will  still  be  treated  as  dis¬ 
tributions  for  income  tax  purposes?. 

Participants  in  the  Account  will  not 
receive  individual  certificates  for  their 
Account  Units  unless  the  amount  of 
Account  Units  accumulated  for  a  par¬ 
ticular  Reinvestment  Series  represents 
$1,000  principal  amount  of  bonds  un¬ 
derlying  such  units  and,  in  such  case  a 
written  request  for  certificates  is  made 
to  the  Trustee.  All  Account  Units  will 
be  accounted  for  by  the  Trustee  on  a 
book  entry  system.  Each  time  Account 
Units  are  purchased  under  the  Ac¬ 
count,  a  participant  will  receive  a  con¬ 
firmation  stating  his  cost,  number  of 
units  purchased  and  current  return. 
Questions  regarding  a  participant’s 
statement  should  be  directed  to  the 
Trustee  at  a  toll  free  telephone 
number  to  be  established. 

All  expenses  relating  to  the  oper¬ 
ation  of  the  Account  will  be  borne  by 
the  Sponsor.  Both  the  Sponsor  and 
the  Trustee  reserve  the  right  to  sus¬ 
pend,  modify  or  terminate  the  Ac¬ 
count  at  any  time  for  any  reason,  in¬ 
cluding  the  right  to  suspend  the  Ac¬ 
count  if  the  Sponsor  is  unable  or  un¬ 
willing  to  establish  a  Primary  Series  or 
is  unable  to  provide  Secondary  Series 
units.  All  participants  will  receive 
notice  of  any  such  suspension,  modifi¬ 
cation  or  termination. 

Section  22(d)  of  the  Act  provides,  in 
pertinent  part,  that  no  registered  in¬ 
vestment  company  shall  sell  any  re¬ 
deemable  security  issued  by  it  except 
to  or  through  a  principal  underwriter 
for  distribution  or  at  a  current  public 
offering  price  described  in  the  pro¬ 
spectus,  and,  if  such  class  of  security  is 
being  currently  offered  to  the  public 
by  or  through  an  underwriter,  no  prin¬ 
cipal  underwriter  of  such  security  and 
no  dealer  shall  sell  any  such  security 
to  any  person,  except  a  dealer,  a  prin¬ 
cipal  underwriter  or  the  issuer  except 
at  a  current  public  offering  price  de¬ 
scribed  in  the  prospectus.  Rule  22d-l 
under  the  Act  permits  certain  vari¬ 
ations  in  sales  load,  none  of  which  it  is 
alleged  are  applicable  to  the  proposed 
Account. 

In  support  of  its  request,  the  Fund 
asserts  that  it  believes  that  there  is 
little  or  no  additional  sales  cost  that 
could  be  allocated  to  the  purchase  of 
Reinvestment  Units  by  such  persons 
through  reinvestment  of  distributions 
from  the  Trusts.  Accordingly,  the 
Fund  believes  that  such  investors, 
rather  than  the  Sponsor,  should  re¬ 
ceive  the  benefit  of  lower  sales  costs  to 
the  Sponsor  through  reinvestments  at 
the  public  offering  price  rather  than 
payment  of  a  sales  charge. 

The  fund  also  asserts  that  reducing 
the  sales  charge  on  the  sale  of  Rein- 
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vestment  Units  is  warrented  because 
of  related  cost  savings.  The  Fund 
states  that  the  customary  4  Vi  percent 
sales  charge  is  attributable  basically  to 
brokerage  efforts  to  make  the  initial 
customer  solicitation,  to  ascertain  the 
customer's  financial  requirements  and 
to  counsel  him  on  the  Fund’s  specific 
product.  The  Fund  represents  that 
each  Reinvestment  Series  will  be  sub¬ 
stantially  similar  to  the  Trusts  into 
which  an  Account  participant  initially 
purchased  with  the  exception  of  the 
composition  of  the  bond  portfolio  and 
certain  portfolio  related  information. 
Consequently,  the  support  for  that 
portion  of  the  sales  charge  attributa¬ 
ble  to  counselling  the  participant  on 
the  Fund’s  product  is  reduced,  as  is 
the  selling  component  relating  to  ini¬ 
tial  solicitations.  It  is  the  Fund’s  belief 
that  cost  savings  related  thereto 
should  be  passed  on  to  the  Account 
participants. 

However,  the  fund  states  that  an  Ac¬ 
count  participant  may  seek  profession¬ 
al  advice  with  respect  to  participation 
in  any  particular  Reinvestment  Series, 
and  thus  a  reduced  sales  charge  for 
such  financial  services  is  warranted.  It 
is  the  Fund’s  belief  that  a  charge  of 
l*/2  percent  of  the  net  asset  value  of 
the  underlying  bonds  in  each  Rein¬ 
vestment  Series  is  a  reasonable  and 
justifiable  expense  to  be  allocated  to 
the  soliciting  broker  for  his  profession¬ 
al  assistance  in  connection  with  each 
Reinvestment  Series.  The  Fund  argues 
that  this  1  Vi  percent  sales  charge  com¬ 
pares  favorably  to  the  4  Vi  percent 
charge  which  is  currently  allocated  to 
underwriters  in  the  sale  of  units  of 
each  Series  of  the  Fund  in  the  prima¬ 
ry  distribution. 

The  Fund  also  states  that  in  addi¬ 
tion  to  the  foregoing,  implementation 
of  the  Account  will  create  certain  spe¬ 
cial  costs  which  reasonably  should  be 
borne  by  the  Account  participants.  It 
is  the  Sponsor’s  belief  that  the  special 
out-of-pocket  expenses  related  to  the 
Account  (including  such  items  as  (a) 
maintaining  separate  Trustee  records 
on  participants,  (b)  mailing,  shipping 
and  miscellaneous  delivery  charges,  (c) 
maintaining  a  toll  free  telephone 
number  with  knowledgeable  operators, 
and  (d)  separate  printing  charges)  will 
amount  to  at  least  1  percent  per  $1,000 
unit.  Finally,  prior  experience  indi¬ 
cates  that  the  normal  out-of-pocket 
costs  for  establishing  each  Series  of 
the  Fund  approximates  1  percent  of 
the  underlying  net  asset  value  of  the 
Fund’s  portfolio.  The  fund  argues  that 
because  Account  participants  will  have 
units  purchased  on  their  behalf  in 
each  Reinvestment  Series  prior  to  any 
offer  to  the  general  public,  it  is  rea¬ 
sonable  and  justifiable  that  any  pur¬ 
chases  made  under  the  Account 
should  bear  the  allocable  costs  of  es¬ 
tablishing  the  Reinvestment  Series. 


Thus,  the  Sponsor  submits  that  a  sales 
charge  of  3  Vi  percent  of  underlying 
net  asset  value  is  warranted  in  that 
such  charges  should  cover  expenses  re¬ 
lated  to  the  creation  and  sale  of  units 
under  the  Account  and  yet  give  par¬ 
ticipants  an  opportunity  to  share  in 
cost  savings. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission 
may,  upon  application,  conditionally 
or  unconditionally,  exempt  any 
person,  security,  or  transaction,  or  any 
class  or  classes  of  persons,  securities, 
or  transactions  from  any  provisions  of 
the  Act  or  of  any  rule  or  regulation 
under  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of  in¬ 
vestors  and  the  purposes  fairly  intend¬ 
ed  by  the  policy  and  provisions  of  the 
Act. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
January  8,  1979,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request 
for  a  hearing  on  the  application  ac¬ 
companied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controvert¬ 
ed,  or  he  may  request  that  he  be  noti¬ 
fied  if  the  Commission  should  order  a 
hearing  thereon.  Any  such  communi¬ 
cation  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of 
such  request  shall  be  served  personally 
or  by  mail  upon  the  Fund  at  the  ad¬ 
dress  stated  above.  Proof  of  such  serv¬ 
ice  (by  affidavit,  or  in  case  of  an  attor- 
ney-at-law  by  certificate)  shall  be  filed 
contemporaneously  with  the  request. 
As  provided  by  Rule  0-5  of  the  Rules 
and  Regulations  promulgated  under 
the  Act,  an  order  disposing  of  the  ap¬ 
plication  herein  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  thereafter  orders  a  hear¬ 
ing  upon  request  or  upon  the  Commis¬ 
sion’s  own  motion.  Persons  who  re¬ 
quest  a  hearing,  or  advice  as  to  wheth¬ 
er  a  hearing  is  ordered,  will  receive 
any  notices  and  orders  issued  in  this 
matter,  including  the  date  of  the  hear¬ 
ing  (if  ordered)  and  any  postpone¬ 
ments  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant 
to  delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-36398  Filed  12-29-78;  8:45  am] 
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[8010-01-M] 

[Rel.  No.  15414;  Pile  No.  SR-NASD-78-12] 

NATIONAL  ASSOCIATION  Of  SECURITIES 
DEALERS,  INC 

Order  Approving  Proposed  Rule  Change 

December  IS.  1978. 

On  September  25.  1978,  the  National 
Association  of  Securities  Dealers,  Inc., 
1735  K  Street  NW„  Washington,  D.C. 
20006  (“NSDF*’or  “Association”)  filed 
with  the  Commission,  pursuant  to  Sec¬ 
tion  19(b)  of  the  Securities  Exchange 
Act  of  1934  (the  “Act")  and  Rule  19b-4 
thereunder,  copies  of  a  proposal  (the 
“Proposal”)  to  impose  a  late  fee  on  all 
NASDAQ  subscribers  whose  payments 
of  NASDAQ  service  charges  are  past 
due  for  60  days  or  more.  The  late  fee 
would  be  10  percent  of  such  past  due 
serviced  charges.  According  to  the 
NASD,  the  purpose  of  the  Proposal  is 
to  cover  the  Association’s  costs  for  the 
collection  efforts  required  when 
NASDAQ  subscribers  fail  to  make 
timely  payment  of  fees. 

Notice  of  the  Proposal,  together 
with  the  terms  of  substance  thereof, 
was  given  by  publication  of  a  Commis¬ 
sion  Release  (Securities  Exchange  Act 
Release  No.  15258,  October  20,  1978) 
and  by  publication  in  the  Federal 
Register  (43  FR  50528,  October  30. 
1978). 

The  Commission  finds  that  the  Pro¬ 
posal  is  consistent  with  the  require¬ 
ments  of  the  Act  and  the  applicable 
rules  and  regulations  thereunder,  and, 
in  particular,  the  requirements  of  Sec¬ 
tion  15A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
Proposal  be,  and  it  hereby  is,  ap¬ 
proved. 

For  the  Commission,  by  the  Division 
of  Market  Regulations  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc.  78-36399  Filed  12-29-78;  8:45  am] 


[8010-01-M] 

[Administrative  Proceeding  File  No.  3-5585; 
File  No.  81-4101 

NATIONAL  STARCH  AND  CHEMICAL  CORP. 
AND  NATIONAL  STARCH  AND  CHEMICAL 
HOLDING  CORP. 

Application  and  Opportunity  for  Hoaring 

December  20,  1978. 
Notice  is  hereby  given  that  National 
Starch  and  Chemical  Corporation 
(“National”)  and  National  Starch  and 
Chemical  Holding  Corporation  (“Hold¬ 
ing”)  (both  collectively  referred  to  as 
“Applicants”)  have  filed  an  applica¬ 
tion  pursuant  to  Section  12(h)  of  the 


Securities  Exchange  Act  of  1934  (the 
“1934  Act”)  for  an  order  granting  Ap¬ 
plicants  an  exemption  from  filing 
Forms  10-K  and  Forms  10-Q  required 
by  the  provisions  of  Sections  and  15(d) 
of  the  1934  Act. 

The  Applicants  state,  in  part; 

1.  On  August  15,  1978,  National  was 
merged  into  Holding,  a  wholly-owned 
subsidiary  of  Unilever,  N.V.  As  a  result 
of  the  merger.  National  no  longer  has 
any  publicly  traded  stock. 

2.  Holding  has  only  approximately 
180  public  shareholders  of  its  pre¬ 
ferred  stock,  and  there  are  strong 
transfer  restrictions  and  tax  incentives 
against  any  future  public  trading  of 
this  stock.  Moreover,  those  present 
preferred  shareholders  are  already 
guaranteed  by  the  terms  of  the  pre¬ 
ferred  shares  to  receive  certain  finan¬ 
cial  information,  including  audited  fi¬ 
nancial  statements  on  an  annual  basis. 

Applicants  argue  that  the  granting 
of  the  exemption  would  not  be  incon¬ 
sistent  with  the  public  interest  or  the 
protection  of  investors. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis¬ 
sion  at  500  North  Capitol  Street, 
Washington,  D.C.  20549 

Notice  is  further  given  that  any  in¬ 
terested  person  not  later  than  Jan.  15, 
1979  may  submit  to  the  Commission  in 
writing  his  views  or  any  substantial 
facts  bearing  on  this  application  or  the 
desirability  of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  N.W.,  Washington, 
D.C.  20549,  and  should  state  briefly 
the  nature  of  the  interest  of  the 
person  submitting  such  information  or 
requesting  the  hearing,  the  reason  for 
the  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which 
such  person  desires  to  controvert.  At 
any  time  after  said  date,  an  order 
granting  the  application  may  be  issued 
upon  request  or  upon  the  Commis¬ 
sion’s  own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 
Assistant  Secretary. 
(FR  Doc.  78-36400  Filed  12-29-78;  8:45  ami 


[8010-01-M] 

[Administrative  Proceeding  File  No.  3-5570; 
File  No.  81-422] 

PC  LIQUIDATING  CORP. 

Application  and  Opportunity  for  Hoaring 

December  20,  1978. 
Notice  is  hereby  given  that  PC  Liqui¬ 
dating  Corporation  (the  “Applicant”), 


formerly  Progressive  Corporation,  has 
filed  an  application  pursuant  to  Sec¬ 
tion  12(h)  of  the  Securities  Exchange 
Act  of  1934,  as  amended,  (the  “1934 
Act”)  for  an  order  exempting  it  from 
the  periodic  reporting  requirements 
under  Section  15(d)  of  the  1934  Act. 

The  Applicant  states: 

1.  On  May  17,  1978,  the  Applicant 
sold  all  of  its  assets  and  the  business 
of  its  subsidiaries  to  Franke  Holding 
AG,  a  Swiss  corporation  pursuant  to  a 
Plan  of  Complete  Liquidation  and  Dis¬ 
tribution; 

2.  The  shareholders  of  the  Applicant 
approved  the  Plan  at  a  special  meeting 
on  that  date,  proxies  for  which  were 
solicited  in  accordance  with  Regula¬ 
tion  14A  under  the  1934  Act; 

3.  The  Plan  was  described  in  the  Ap¬ 
plicant's  Form  10-K  for  the  fiscal  year 
ending  May  31,  1978. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis¬ 
sion  at  500  North  Capitol  Street,  NW„ 
Washington,  D.C.  20549. 

Notice  is  further  given  that  any  in¬ 
terested  person  no  later  than  Jan.  15, 
1979,  may  submit  to  the  Commission 
in  writing  his  views  or  any  substantial 
facts  bearing  on  this  application  or  the 
desireability  of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  NW.,  Washington,  D.C. 
20549,  and  should  state  briefly  the 
nature  of  the  interest  of  the  person 
submitting  such  information  or  re¬ 
questing  the  hearing,  the  reason  for 
such  request,  and  the  issues  of  fact 
and  law  raised  by  the  application 
which  he  desires  to  controvert.  At  any 
time  after  said  date,  an  order  granting 
the  application  may  be  issued  upon  re¬ 
quest  or  upon  the  Commission’s  own 
motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 
Assistant  Secretary. 

[FR  Doc.  78-36401  Filed  12-29-78;  8:45  am] 


[8010-01-M] 

[Administrative  Proceeding  File  No.  3-5572; 
File  No.  81-425] 

ROYAL  ZENITH  CORP. 

Application  and  Opportunity  for  Hoaring 

December  20,  1978. 
Notice  is  hereby  given  that  Royal 
Zenith  Corporation  (the  “Applicant”) 
has  filed  an  application  pursuant  to 
Section  12(h)  of  the  Securities  Ex¬ 
change  Act  of  1934,  as  amended  (the 
“1934  Act”),  for  an  order  granting  Ap- 
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plicant  an  exemption  from  the  provi¬ 
sions  of  Section  15(d)  of  the  1934  Act. 

Applicant  states  that  on  November 
3.  1978,  a  Plan  of  Dissolution  and 
Complete  Liquidation  and  an  Agree¬ 
ment  to  Sell  its  assets  to  an  unaffiliat¬ 
ed  private  entity  was  consummated. 
Accordingly,  Applicant  no  longer  has 
any  operations,  and  there  is  no  trading 
market  for  Applicant’s  securities. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  offices  of  the  Commis¬ 
sion  at  500  North  Capitol  Street, 
Washington,  D.C. 

NOTICE  IS  FURTHER  GIVEN  that 
any  interested  person  not  later  than 
Jan.  15,  1979  may  submit  to  the  Com¬ 
mission  in  writing  his  views  or  any 
substantial  facts  bearing  on  this  appli¬ 
cation  or  the  desirability  of  a  hearing 
thereon.  Any  such  communication  or 
request  should  be  addressed:  Secre¬ 
tary,  Securities  and  Exchange  Com¬ 
mission,  500  North  Capitol  Street, 
N.W.,  Washington,  D.C.  20549,  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reason  for  such  request,  and  the 
issues  of  fact  and  law  raised  by  the  ap¬ 
plication  which  he  desires  to  contro¬ 
vert.  At  any  time  after  said  date,  an 
order  granting  the  application  may  be 
issued  upon  request  or  upon  the  Com¬ 
mission’s  own  motion. 

For  the  Commission,  Corporation  Fi¬ 
nance,  pursuant  to  delegated  authori¬ 
ty. 

Shirley  E.  Hollis, 
Assistant  Secretary. 
[FR  Doc.  78-36402  Filed  12-29-78;  8:45  am] 


[8010-01-M] 

[Rel.  No.  10529;  812-4376] 

SECURITY  BENEFIT  LIFE  INSURANCE  CO.  AND 
SBL  VARIABLE  ANNUITY  ACCOUNT  II 

Application  to  Permit  Offers  of  Exchange  and 
for  Exemptions 

December  15,  1978. 

Notice  is  hereby  given  that  Security 
Benefit  Life  Insurance  Company 
(“SBL”),  a  mutual  life  insurance  com¬ 
pany  organized  under  the  laws  of  the 
State  of  Kansas,  and  SBL  Variable  An¬ 
nuity  Account  II  (“VAA-II”)  700  Har¬ 
rison  Street,  Topeka,  Kans.  66636,  a 
unit  investment  trust  registered  under 
the  Investment  Company  Act  of  1940 
(“Act”)  (hereinafter  called  “Appli¬ 
cants”),  have  filed  an  application  on 
October  16,  1978,  and  an  amendment 
thereto  on  December  11,  1978,  pursu¬ 
ant  to  Section  11  of  the  Act  for  an 
order  permitting  offers  of  exchange 
and  pursuant  to  Section  6(c)  of  the 
Act  exempting  Applicants  from  Sec¬ 
tions  26(a)  and  27(c)(2)  of  the  Act,  to 


the  extent  noted  below.  All  interested 
persons  are  referred  to  the  application 
and  amendment  on  file  with  the  Com¬ 
mission  for  a  statement  of  the  repre¬ 
sentations  contained  therein,  which 
are  summarized  below. 

VAA-II  was  established  by  SBL  on 
August  2,  1977.  VAA-II  contracts 

(“Variable  Contracts”)  are  designed 
for  personal  use  and  for  use  with  plans 
and  trusts  not  qualifying  under  the  In¬ 
ternal  Revenue  Code  for  tax-benefited 
treatment.  The  Variable  Contract 
owner  makes  payments  to  SBL,  and 
after  deduction  of  sales  and  adminis¬ 
trative  expenses,  the  balance  of  such 
payments  are  allocated  to  VAA-II. 
Payments  allocated  to  VAA-II  are  in¬ 
vested  in  shares  of  SBL  Fund,  Inc.,  an 
open-end  diversified  management  in¬ 
vestment  company  which  issues  its 
shares  in  three  separate  series  (“SBL 
Fund”).  The  owner  may  elect  Series  A 
(a  diversified  portfolio  of  common 
stocks),  Series  B  (a  portfolio  seeking 
income  with  secondary  emphasis  on 
capital  appreciation),  or  Series  C  (a 
portfolio  seeking  to  preserve  capital 
while  generating  interest  income). 

Section  11 

Section  11(a)  of  the  Act  provides,  in 
effect,  that  it  shall  be  unlawful  for 
any  registered  open-end  investment 
company  or  any  principal  underwriter 
for  such  company  to  make  or  cause  to 
be  made  an  offer  to  the  holder  of  a  se¬ 
curity  of  such  company  or  of  any 
other  open-end  investment  company, 
to  exchange  his  security  for  a  security 
in  the  same  or  another  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities 
to  be  exchanged,  unless  the  terms  of 
the  offer  have  first  been  submitted  to 
and  approved  by  the  Commission.  Sec¬ 
tion  11(c)  provides  that  irrespective  of 
the  basis  of  exchange,  the  provisions 
of  subsection  (a)  of  Section  11  shall  be 
applicable  to  any  type  of  offer  of  ex¬ 
change  of  the  securities  of  registered 
unit  investment  trusts  for  the  securi¬ 
ties  of  any  other  investment  company. 

Net  purchase  payments  received 
pursuant  to  the  Variable  Contracts 
will  be  allocated  to  VAA-II  and  invest¬ 
ed  as  designated  in  shares  of  Series  A, 
Series  B,  or  Series  C  of  SBL  Fund,  Inc. 
It  is  proposed  that  owners  of  any  one 
of  the  three  series  of  Variable  Con¬ 
tracts  will  have  the  right  to  exchange 
all  or  any  part  of  their  units  for  units 
of  any  of  the  other  two  series  of  Vari¬ 
able  Contracts  at  any  time  during  the 
accumulation  period,  but  not  more 
often  than  once  every  30  days  with 
one  additional  election  permitted 
within  not  less  than  30  days  prior  to 
the  maturity  date  of  the  Variable  Con¬ 
tract.  VAA-II  will  not  make  an  addi¬ 
tional  sales  charge  with  respect  to  the 
proposed  exchange  of  units  of  one 
series  of  Variable  Contract  to  another 


during  the  accumulation  period  since 
the  price  described  in  the  Prospectus 
of  VAA-II  with  respect  to  the  Variable 
Contract  has  already  been  paid.  It  is 
intended,  however,  that  an  administra¬ 
tive  fee  of  $10.00  per  exchange  will  be 
assessed  against  the  new  units  for  all 
exchanges  other  than  the  first  such 
exchange  elected  in  each  contract  year 
and  the  additional  exchange  permitted 
not  less  than  30  days  prior  to  the  ma¬ 
turity  date.  All  such  exchanges  will  be 
on  the  basis  of  the  relative  net  asset 
value  of  the  units  which  are  equal  to 
the  net  asset  values  of  their  underly¬ 
ing  SBL  Fund  shares,  with  an  adjust¬ 
ment  for  the  administrative  fee  if  ap¬ 
plicable. 

It  is  also  proposed  that  the  owners 
of  one  of  the  three  series  of  Variable 
Contracts  will  have  the  right  to  elect 
to  exchange  all  or  any  part  of  their 
units  for  units  of  either  of  the  other 
two  series  at  any  time  after  Variable 
Contract  annuity  payments  have  com¬ 
menced,  but  not  more  often  than  once 
each  calendar  year. 

Any  such  exchange  would  not  be 
permitted  during  the  five-day  interval 
prior  to  and  including  any  annuity 
payment  date.  VAA-II  does  not  intend 
to  make  an  additional  sales  charge 
with  respect  to  the  proposed  ex¬ 
changes  after  commencement  of  annu¬ 
ity  payments,  and  all  such  exchanges 
will  be  on  the  basis  of  the  relative  net 
asset  values  of  the  units  which  are 
equal  to  the  net  asset  values  of  the  un¬ 
derlying  SBL  Fund  shares.  No  admin¬ 
istrative  fee  will  be  charged  on  ex¬ 
changes  after  the  commencement  of 
annuity  payments. 

It  is  submitted  that  the  proposed  ex¬ 
changes  during  the  accumulation 
period  and  after  commencement  of  an¬ 
nuity  payments  will  privide  Variable 
Contract  owners  with  the  opportunity 
to  choose  between  the  shares  of  the 
underlying  series  of  SBL  Fund,  which 
have  different  investment  objectives. 
This  will  provide  Variable  Contract 
owners  with  increased  flexibility  to 
change  their  retirement  programs  as 
their  needs  and  circumstances  change 
from  time  to  time,  without  additional 
sales  charge  and  in  some  instances 
without  any  administrative  charge. 

An  order  is  therefore  requested 
under  Section  11  of  the  Act  permitting 
offers  of  exchange  as  above  described. 

Sections  26(a)  and  27(c)(2) 

Section  27(c)(2)  of  the  Act  prohibits 
a  registered  investment  company,  or  a 
depositor  or  underwriter  for  such  com¬ 
pany,  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments,  other  than  the  sales 
load,  are  deposited  with  a  trustee  or  a 
custodian  having  the  qualifications 
prescribed  in  Section  26(a)(1)  and  held 
under  an  indenture  or  agreement  con¬ 
taining,  in  substance,  the  provisions 
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required  by  Sections  26(a)(2)  and 
26(a)(3)  of  the  Act  for  a  unit  invest¬ 
ment  trust.  Section  26(a)(2)  requires 
the  trustee  or  custodian  to  segregate 
and  hold  in  trust  all  securities  and 
cash  of  the  trust,  places  certain  re¬ 
strictions  on  charges  which  may  be 
made  against  the  trust  income  and 
corpus,  and  excludes  from  expenses 
which  the  trustee  or  custodian  may 
charge  against  the  trust  any  payments 
to  the  depositor  or  principal  under¬ 
writer  other  than  a  fee,  not  exceeding 
such  reasonable  amount  as  the  com¬ 
mission  may  prescribe,  for  providing 
bookkeeping  and  other  administrative 
services  delegated  to  them  by  the 
trustee  or  custodian.  Section  26(a)(3) 
governs  the  circumstances  under 
which  the  trustee  or  custodian  may 
resign. 

Applicants  request  an  exemption 
from  the  provisions  of  Sections  26(a) 
and  27(c)(2)  so  that  the  proceeds  of  all 
payments  under  the  Variable  Con¬ 
tracts  may  be  held  by  SBL  rather  than 
by  a  custodian  or  trustee  as  required 
under  the  Act  and  so  that  VAA-II  may 
be  administered  directly  by  SBL  in  the 
manner  described  in  VAA-II  prospec¬ 
tus.  SBL,  as  a  life  insurance  company, 
must  retain  ownership  of  and  control 
of  the  disposition  of  its  property  under 
Kansas  law.  Applicants  represent  that 
the  custodianship  is  unnecessary  in 
this  instance  because  of  the  manner  in 
which  the  Variable  Contracts  will  be 
administered  and  extensive  state  regu¬ 
lation  of  SBL.  Net  purchase  payments 
under  the  Variable  Contracts  will  be 
invested  only  in  shares  of  SBL  Fund, 
whose  assets  are  held  by  a  custodian 
meeting  the  requirements  of  Section 
26(a)  of  the  Act.  The  ownership  of 
Fund  shares  by  VAA-II  will  be  held  in 
an  open  account  so  that  such  owner¬ 
ship  will  only  be  indicated  on  the 
books  of  the  Fund  and  VAA-II  and 
will  not  be  evidenced  by  transferable 
stock  certificates.  SBL  is  subject  to  ex¬ 
tensive  supervision  and  control  by  the 
Kansas  Commissioner  of  Insurance 
and  the  Insurance  Commissioners  of 
each  state  in  which  the  Variable  Con¬ 
tracts  are  sold.  Under  Kansas  law  and 
the  terms  of  the  Variable  Contracts, 
the  assets  of  VAA-II  are  not  chargea¬ 
ble  with  liabilities  arising  out  of  any 
other  business  conducted  by  SBL.  Ob¬ 
ligations  arising  under  the  Variable 
Contracts  are  legally  binding  obliga¬ 
tions  of  SBL.  SBL  has  combined  capi¬ 
tal  and  surplus  in  excess  of  $450  mil¬ 
lion,  and  its  officers  and  employees  are 
covered  by  a  fidelity  bond  in  the 
amount  of  $2,000,000.  For  these  var¬ 
ious  reasons.  Applicants  assert  that 
such  existing  regulation  of  SBL  af¬ 
fords  substantially  the  same  protec¬ 
tion  contemplated  by  the  provisions  of 
Section  26(a)  and  Section  27(c)(2)  of 
the  Act  and  such  existing  regulation 
assures  that  all  obligations  under  the 


NOTICES 

Contracts  issued  by  VAA-II  will  be 
performed. 

Applicants  have  consented  that  the 
requested  exemption  from  Sections 
26(a)  and  27(c)(2)  be  subject  to  the 
conditions  (1)  that  the  charges  to  in¬ 
vestors  for  administrative  services 
shall  not  exceed  such  reasonable 
amounts  as  the  Commission  may  pre¬ 
scribe,  jurisdiction  being  reserved  to 
the  Commission  for  such  purpose,  and 
(2)  that  the  payment  of  sums  and 
charges  out  of  the  assets  of  VAA-II 
shall  not  be  deemed  to  be  exempted 
from  regulation  by  the  Commission  by 
reason  of  the  requested  order,  pro¬ 
vided  that  Applicants  consent  to  this 
condition  shall  not  be  deemed  to  be  a 
concession  to  the  Commission  of  au¬ 
thority  to  regulate  the  payment  of 
sums  and  charges  out  of  such  assets 
other  than  charges  for  administrative 
services,  and  Applicants  reserve  the 
right,  in  any  proceeding  before  the 
Commission  or  in  any  suit  or  action  in 
any  court,  to  assert  that  the  Commis¬ 
sion  has  no  authority  to  regulate  the 
payment  of  such  other  sums  and 
charges. 

Section  6(c) 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission  may  condi¬ 
tionally  or  unconditionally  exempt 
any  person,  security  or  transaction  of 
any  class  or  classes  of  persons,  securi¬ 
ties  or  transactions,  from  any  provi¬ 
sions  of  the  Act  or  of  any  rule  or  regu¬ 
lation  under  the  Act,  if  and  to  the 
extent  that  such  exemption  is  neces¬ 
sary  or  appropriate  in  the  public  inter¬ 
est  and  consistent  with  the  protection 
of  investors  and  the  purposes  fairly  in¬ 
tended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than 
January  9,  1979,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request 
for  a  hearing  on  the  matter  accompa¬ 
nied  by  a  statement  as  to  the  nature  of 
his  interest,  the  reason  for  such  re¬ 
quest  and  the  issues,  if  any,  of  fact  or 
law  proposed  to  be  controverted,  or  he 
may  request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington,  D.C.  20549.  A  copy  of  such  re¬ 
quest  shall  be  served  personally  or  by 
mail  upon  the  Applicants  at  the  ad¬ 
dress  stated  above.  Proof  of  such  serv¬ 
ice  (by  affidavit  or  in  the  case  of  an  at¬ 
torney  at  law  by  certificate)  shall  be 
filed  contemporaneously  with  the  re¬ 
quest.  At  any  time  after  said  date,  as 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the 
Act,  an  order  disposing  of  the  applica¬ 
tion  herein  may  be  issued  by  the  Com¬ 
mission  upon  the  basis  of  the  informa¬ 
tion  stated  in  said  application  unless 


an  order  for  hearing  upon  said  appli¬ 
cation  shall  be  issued  upon  request  or 
upon  the  Commission’s  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is  or¬ 
dered,  will  receive  notice  of  further  de¬ 
velopments  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered) 
and  any  postponements  thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  purusant 
to  delegated  authority. 

George  A.  Fitzsimmons, 
Secretary. 

[PR  Doc.  78-36403  Piled  12-29-78;  8:45  am] 

[8010-01-M] 

(Administrative  Proceeding  file  No.  3-5555: 
file  No.  81-400) 

SEMITROPIC  DISTRIBUTING  CO. 

Application  and  Opportunity  for  Hearing 

December  20,  1978. 

Notice  is  hereby  given  that  Semi¬ 
tropic  Distributing  Company,  formerly 
Santa  Ana  Valley  Irrigation  Company, 
(“Applicant”)  has  filed  an  application 
pursuant  to  Section  12(h)  of  the  Secu¬ 
rities  Exchange  Act  of  1934  (the  “1934 
Act”)  for  an  order  granting  Applicant 
an  exemption  from  filing  various  re¬ 
ports  required  by  the  provisions  of 
Section  13  of  the  1934  Act. 

The  Applicant  states,  in  part: 

1.  On  November  15,  1977,  Applicant’s 
shareholders  approved  the  sale  of  sub¬ 
stantially  all  of  Applicant’s  assets  to 
unrelated  third  party  and  adopted  a 
plan  of  complete  liquidation  pursuant 
to  which  the  Company’s  net  assets  will 
be  distributed  to  its  shareholders. 
There  has  not  been,  nor  is  there  pres¬ 
ently,  an  active  market  for  the  Compa¬ 
ny’s  Capital  Stock. 

2.  Expenses  to  be  incurred  in  prepar¬ 
ing  and  filing  1934  Act  reports  would 
reduce  the  amount  of  cash  available 
for  distribution  to  Applicant’s  share¬ 
holders. 

Applicant  argues  that  the  granting 
of  the  exemption  would  not  be  incon¬ 
sistent  with  the  public  interest  or  the 
protection  of  investors. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is 
on  file  in  the  Offices  of  the  Commis¬ 
sion  at  500  North  Capitol  Street, 
Washington,  D.C.  20549. 

Notice  is  further  given  that  any  in¬ 
terested  person  not  later  than  Jan.  15, 
1979  may  submit  to  the  Commission  in 
writing  his  views  or  any  substantial 
facts  bearing  on  this  application  or  the 
desirability  of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  N.W.,  Washington, 
D.C.  20549,  and  should  state  briefly 
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the  nature  of  the  interest  of  the 
person  submitting  such  information  or 
requesting  the  hearing,  the  reason  for 
the  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which 
such  person  desires  to  controvert.  At 
any  time  after  said  date,  an  order 
granting  the  application  may  be  issued 
upon  request  or  upon  the  Commis¬ 
sion’s  own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis, 
Assistant  Secretary. 
[FR  Doc.  78-36404  Filed  12-29-78;  8:45  am] 


[8010-01-M] 

[Release  No.  34-15422;  File  No.  SR-DTC- 
78-151 

DEPOSITORY  TRUST  CO. 

Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s  (b)(1),  as  amended  by  Pub. 
L.  No.  94-29,  16  (June  4,  1975),  notice 
is  hereby  given  that  on  December  11, 
1978,  the  above-mentioned  self-regula¬ 
tory  organization  filed  with  the  Secu¬ 
rities  and  Exchange  Commission  a 
proposed  rule  change  as  follows: 

Text  of  Proposed  Rule  Change 

(a)  Surcharges  for  services  in  securi¬ 
ties  issues  which  carry  transfer  agent 
fees: 

Deposits — $.67  per  deposit 
Withdrawals— 

$3.36  per  withdrawal  by  Transfer-Transfer 
Control  Form  (W/T-TCF); 

$3.38  per  Urgent  Withdrawal  Request 
(COD) 

Statement  of  Basis  and  Purpose 

The  basis  and  purpose  of  the  forego¬ 
ing  proposed  rule  change  are  as  fol¬ 
lows: 

The  purpose  of  the  proposed  rule 
change  is  to  pass  along  to  Participants 
with  activity  in  securities  issues  which 
carry  transfer  agent  fees  the  costs  in¬ 
curred  by  The  Depository  Trust  Com¬ 
pany  (DTC)  because  of  such  fees. 

The  proposed  rule  change  relates  to 
DTC’s  carrying  out  the  purposes  of 
Section  17A  of  the  Securities  Ex¬ 
change  Act  of  1934  (the  Act)  by  equi¬ 
tably  allocating  charges  other  than 
dues  or  fees  among  DTC  Participants. 

DTC’s  present  billing  system  charges 
by  activity  performed  rather  than  by 
certificates  processed.  There  were 
three  alternatives  for  handling  the 
pass  through  of  transfer  agent  fees  to 
Participants. 

1.  Revise  the  present  automated  bill¬ 
ing  system.— This  would  require  a  sub¬ 
stantial  number  of  development  staff 
man-months  to  program  this  change 


and  would  have  an  adverse  effect  on 
other  planned  development  work. 
Also,  data  entry  requirements  would 
be  increased  thereafter,  adding  to  per¬ 
sonnel  costs.  Out  of  13,000  DTC-eligi- 
ble  issues,  about  325  initially  would  be 
eligible. 

2.  Capture  the  data  manually— Sub¬ 
stantial  clerical  effort  would  be  re¬ 
quired  in  the  absence  of  automation 
since: 

Transfer  agent  fees  vary  depending 
upon  the  issue  involved. 

The  bases  for  transfer  fees  vary. 
Certain  transfer  agent  fees  are  based 
on  the  number  of  certificates  issued 
while  others  are  based  on  the  number 
of  certificates  received  for  transfer. 

Each  Participant  contributing  certi¬ 
ficates  to  a  daily  DTC  shipment  sent 
for  transfer  would  have  to  be  tracked 
since  its  share  of  the  fee  would  depend 
upon  the  number  of  Participants  in¬ 
volved  in  that  particular  shipment. 

The  number  of  certificates  requested 
by  each  Participant  for  withdrawal  by 
transfer  (W/T)  and  urgent  certificate 
withdrawal  requests  (COD)  would  also 
have  to  be  tracked  resulting  in  numer¬ 
ous  mathematical  calculations  for 
DTC  certificate  shipments  to  transfer 
agents. 

3.  Utilize  the  current  billing 
system— The  present  billing  system 
could  pass  along  these  transfer  agent 
fees  in  the  form  of  a  surcharge  to 
those  Participants  having  activity  in 
these  issues.  The  surcharge  would  be 
based  on  an  average  transfer  agent  fee 
for  those  activities  which  generate 
transfer  activity.  Thus,  the  amount  of 
the  surcharge  developed  would  be 
based  initially  on  estimated  recent  de¬ 
posit,  W/T  and  COD  activity  in  other 
OTC  issues  so  as  to  equal  DTC’s  costs 
associated  with  these  transfers.  The 
case  for  utilizing  the  current  billing 
system  is  (a)  the  insignificant  incre¬ 
mental  costs  (b)  the  larger  increment¬ 
al  costs  of  the  other  alternatives  that 
would  ultimately  be  borne  by  all  Par¬ 
ticipants  whether  or  not  they  had  ac¬ 
tivity  in  these  issues,  and  (c)  the  ease 
of  implementation.  The  planned  pro¬ 
cedure  allocates  fee  recovery  only 
among  those  Participants  who  deal  in 
fee-bearing  issues.  Of  necessity,  the 
planned  surcharges  have  been  derived 
from  estimates,  because  there  is  no 
history  of  DTC  activity  in  those  issues 
to  draw  upon.  The  actual  activity, 
when  it  begins,  will  represent  a  small 
portion  of  DTC’s  overall  processing 
which  can  and  will  be  monitored  close¬ 
ly.  DTC  intends  to  review  these  pass 
through  surcharges  based  on  experi¬ 
ence  to  determine  their  adequacy  and 
to  insure  a  balance  between  total  fees 
collected  from  Participants  and  paid 
to  transfer  agents. 

Comments  were  not  and  are  not  to 
be  solicited  from  Participants.  All  par¬ 
ticipants  have  been  notified  of  pro¬ 


posed  surcharges  by  a  DTC  Important 
Notice  (Exhibit  2  to  DTC’s  filing  on 
Form  19B-4A,  SR-DTC-78-15). 

DTC  perceives  no  burden  on  compe¬ 
tition  by  reason  of  the  proposed  rule 
change. 

The  foregoing  rule  change  has 
become  effective,  pursuant  to  Section 
19(b)(3)  of  the  Securities  Exchange 
Act  of  1934.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protec¬ 
tion  of  investors,  or  otherwise  in  fur¬ 
therance  of  the  purposes  of  the  Secu¬ 
rities  Exchange  Act  of  1934. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and  argu¬ 
ments  concerning  the  foregoing.  Per¬ 
sons  desiring  to  make  written  submis¬ 
sions  should  file  6  copies  thereof  with 
the  Secretary  of  the  Commission,  Se¬ 
curities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foregoing 
and  of  all  written  submissions  will  be 
available  for  inspection  and  copying  in 
the  Public  Reference  Room,  1100  L 
Street,  N.W.,  Washington,  D.C.  Copies 
of  such  filing  will  also  be  available  for 
inspection  and  copying  at  the  princi¬ 
pal  office  of  the  above-mentioned  self- 
regulatory  organization.  All  submis¬ 
sions  should  refer  to  the  file  number 
referenced  in  the  caption  above  and 
should  be  submitted  by  January  23, 
1979. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to  del¬ 
egated  authority. 

Dated:  December  20,  1978. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-36405  Filed  12-29-78;  8:45  am] 


[8010-01-M] 

[Release  No.  34-15419;  File  No.  SR-MSRB- 
78-161 

MUNICIPAL  SECURITIES  RULEMAKING  BOARD 

Proposed  Rule  Changes 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  December  8,  1978,  the  above- 
mentioned  self-regulatory  organiza¬ 
tion  filed  with  the  Securities  and  Ex¬ 
change  Commission  the  proposed  rule 
changes  as  follows: 

Statement  of  the  Terms  of  Substance 
of  the  Proposed  Rule  Changes 

The  Municipal  Securities  Rulemak¬ 
ing  Board  (the  “Board”)  is  filing  pro¬ 
posed  amendments  (hereafter  some¬ 
times  referred  to  as  the  “proposed  rule 
changes”)  to  Board  rule  G-3  relating 
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to  the  qualification  requirements  for 
municipal  securities  professionals.  The 
proposed  rule  changes  change  the  date 
on  which  the  examination  require¬ 
ment  for  financial  and  operations 
principals  becomes  effective  from  Jan¬ 
uary  1,  1979  to  April  1.  1979,  and 
modify  paragraph  (g)  of  rule  G-3  to 
permit  an  associated  person  of  a  mu¬ 
nicipal  securities  broker  or  municipal 
securities  dealer  to  retake  the  exami¬ 
nation  during  this  period  even  if  the 
person  has  failed  to  pass  the  examina¬ 
tion  three  times  in  succession.  The 
text  of  the  proposed  rule  changes  is  as 
follows: 

Rule  G-3.  Classification  of  Princi¬ 
pals  and  Representatives;  Numerical 
Requirements;  Testing* 

(a)  through  (c)  No  change. 

(d)  Qualification  Requirements  for 
Financial  and  Operations  Principals. 

(i)  through  (iv)  No  change. 

(v)  The  requirements  of  paragraph 
(dXi)  shall  become  effective  on  April  1, 
1979  [January  1, 19791. 

(e)  and  (f)  No  change. 

(g)  Retaking  of  Qualification  Exami¬ 
nations. 

Any  associated  person  of  a  municipal 
securities  broker  or  municipal  securi¬ 
ties  dealer  who  fails  to  pass  a  qualifi¬ 
cation  examination  prescribed  by  the 
Board  shall  be  permitted  to  take  the 
examination  again  after  a  period  of  30 
days  has  elapsed  from  the  date  of  the 
prior  examination,  provided  that  any 
person  who  fails  to  pass  an  examina¬ 
tion  three  time  in  succession  shall  be 
prohibited  from  again  taking  the  ex¬ 
amination  until  a  period  of  six  months 
has  elapsed  from  the  date  of  the  third 
examination.  Notwithstanding  the 
foregoing,  the  requirement  in  this 
paragraph  for  a  person  to  wait  six 
months  before  again  taking  an  exami¬ 
nation  which  the  person  has  failed  to 
pass  three  times  in  succession,  shall 
not  apply  to  persons  subject  to  the  re¬ 
quirements  of  subparagraph  ( dXi ) 
during  the  period  from  January  1, 
1979  to  April  1,  1979. 

(h)  No  change. 

Statement  of  Basis  and  Purpose 

The  basis  and  purpose  of  the  forego¬ 
ing  proposed  rule  changes  are  as  fol¬ 
lows: 

Purpose  of  Proposed  Rule  Changes 

The  purpose  of  extending  the  date 
from  January  1,  1979  to  April  1,  1979 
is  to  provide  persons  required  to  take 
and  pass  the  Municipal  Securities 
Rulemaking  Board  Financial  and  Op¬ 
erations  Principal  Qualification  Exam¬ 
ination  (the  “Examination”)  addition¬ 
al  time  to  do  so.  Although  the  board 
believes  that  the  Examinaton  is  a  fair 
and  valid  test  of  the  knowledge  which 
persons  should  have  to  be  qualified  as 


*  Italics  indicate  new  language;  [brackets] 
Indicate  deletions. 


financial  and  operations  principals, 
the  results  of  the  Examinations  indi¬ 
cate  that  candidates  are  experiencing 
some  difficulty  with  it.  In  view  of  the 
potential  serious  consequences  for  a 
securities  firm  if  no  associated  person 
passes  the  Examination  within  the 
prescribed  time,  the  Board  is  of  the 
view  that  an  extension  of  three 
months  is  necessary  and  appropriate. 
Such  an  extension  will  provide  persons 
who  have  failed  the  Examination  addi¬ 
tional  time  to  study  and  prepare  for 
retaking  it,  and  permit  firms  with  no 
qualified  financial  and  operations 
principals  to  continue  to  function  in 
the  interim.  The  Board  does  not 
intend  to  consider  a  further  extension 
of  the  time  period. 

For  the  reasons  noted  above,  the 
Board  also  proposes  to  modify  rule  G- 
3  to  permit  a  person  to  retake  the  Ex¬ 
amination  during  the  extended  period, 
even  if  the  person  has  failed  to  pass 
the  Examination  three  times  in  succes¬ 
sion. 

Basis  Under  the  Act  for  Proposed 
Rule  Changes 

The  Board  has  adopted  the  proposed 
rule  changes  pursuant  to  the  provi¬ 
sions  of  section  15B(b)(2)(A)  of  the  Se¬ 
curities  Exchange  Act  of  1934,  as 
amended  (the  “Act”),  which  directs 
the  Board  to  propose  and  adopt  rules 
to  provide  that  no  municipal  securities 
broker  or  municipal  securities  dealer 
shall  effect  any  transaction  in,  or 
induce  or  attempt  to  induce  the  pur¬ 
chase  or  sale  of,  any  municipal  secu¬ 
rity  unless  .  .  .  such  municipal  securi¬ 
ties  broker  or  municipal  securities 
dealer  and  every  natural  person  associ¬ 
ated  with  such  municipal  securities 
broker  or  municipal  securities  dealer 
meets  such  standard,  of  training,  expe¬ 
rience,  competence,  and  such  other 
qualifications  as  the  Board  finds  nec¬ 
essary  or  appropriate  in  the  public  in¬ 
terest  or  for  the  protection  of  inves¬ 
tors. 

Comments  Received  From  Members, 

Participants  or  Others  on  Pro¬ 
posed  Rule  Changes 

The  Board  has  neither  solicited  nor 
received  written  comment  concerning 
the  proposed  rule  changes.  However, 
the  Board  has  received  comments 
from  several  persons  who  have  taken 
the  Examination  concerning  the  diffi¬ 
culty  of  the  Examinations,  and  has 
continuously  monitored  the  statistical 
results  of  the  Examination. 

Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

By  February  6,  1979,  or  within  such 
longer  period  (i)  as  the  Commission 
may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 


appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the 
above-mentioned  self-regulatory  orga¬ 
nization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  changes,  or 

(B)  institute  proceedings  to  deter¬ 
mine  whether  the  proposed  rule 
changes  should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and  argu¬ 
ments  concerning  the  foregoing.  Per¬ 
sons  desiring  to  make  written  submis¬ 
sions  should  file  6  copies  thereof  with 
the  Secretary  of  the  Commission,  Se¬ 
curities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Copies  of  the 
filing  with  respect  to  the  foregoing 
and  of  all  written  submissions  will  be 
available  for  inspection  and  copying  in 
the  Public  Reference  Room  1100  L 
Street,  N.W.,  Washington,  D.C.  Copies 
of  such  filing  will  also  be  available  for 
inspection  and  copying  at  the  princi¬ 
pal  office  of  the  above-mentioned  self- 
regulatory  organization.  All  submis¬ 
sions  should  refer  to  the  file  number 
referenced  in  the  caption  above  and 
should  be  submitted  by  January  23, 
1979. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to  del¬ 
egated  authority. 

Dated:  December  19,  1978. 

George  A.  Fitzsimmons, 
Secretary. 

[FR  Doc.  78-36406  Filed  12-29-78;  8:45  am] 


[8025-01-M] 

SMALL  BUSINESS  ADMINISTRATION 

[License  No.  04/04-0110] 

INVESAT  COUP. 

Filing  of  Application  for  Transfer  of  Control  of 
a  Licensed  Small  Business  Investment  Company 

Notice  is  hereby  given  that  an  appli¬ 
cation  has  been  filed  with  the  Small 
Business  Administration  pursuant  to 
Section  107.701  of  the  Regulations 
governing  small  business  investment 
companies  (13  C.F.R.  107.701  (1978)), 
for  the  transfer  of  control  of  Invesat 
Corportion,  1441  Deposit  Guaranty 
Plaza,  Jackson,  Mississippi  39201,  a 
Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.). 

Invesat  Corporation  was  licensed  on 
September  14,  1974,  with  authorized 
capital  stock  of  300,000  shares  at  $1.00 
par  value  of  which  90,706  (December 
31,  1977)  shares  are  issued  and  out¬ 
standing.  At  the  present  time,  Missis¬ 
sippi  Economic  Development  Corpora¬ 
tion  is  the  only  person  or  entity 
owning  more  than  10  percent  of  the 
outstanding  stock. 
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The  Applicants,  Lamar  Life  Corpora¬ 
tion  and  VGS  Corporation,  each  pro¬ 
pose  to  purchase  up  to  52,979  shares  of 
stock  or  27  percent  of  the  stock  after 
issue.  Messrs.  Charles  W.  Else  and 
Robert  M.  Hearin  own,  control  or  have 
the  power  to  control  VGS  Corporation 
which  is  the  controlling  stockholder  of 
Lamar  Life  Corporation. 

The  amount  of  stock  to  be  issued 
will  be  54  percent  of  the  total  out¬ 
standing  shares  of  stock  after  issue 
and  would  increase  Invesat  Corpora¬ 
tion’s  private  capital  to  $3,000,000. 

Matters  involved  in  SBA’s  considera¬ 
tion  of  the  application  include  the 
general  business  reputation  and  char¬ 
acter  of  the  new  owners  and  manage¬ 
ment,  and  the  probability  of  successful 
operations  of  Invesat  Corporation 
under  their  control  and  management, 
including  adequate  profitability  and  fi¬ 
nancial  soundness,  in  accordance  with 
the  Act,  and  Regulations. 

Notice  is  hereby  given  that  any 
person  may,  not  later  than  (15  days 
from  the  date  of  publication  of  this 
Notice),  submit  to  SB  A,  in  writing, 
comments  on  the  transfer  of  control. 

Any  such  communication  should  be 
addressed  to  the  Deputy  Associate  Ad¬ 
ministrator  for  Investment,  Small 
Business  Administration,  1441  “L” 
Street,  N.W.,  Washington,  D.C.  20416. 

A  copy  of  this  Notice  shall  be  pub¬ 
lished  in  the  newspaper  of  general  cir¬ 
culation  in  Jackson,  Mississippi. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business  Invest¬ 
ment  Companies) 

Dated:  December  20,  1978. 

Peter  P.  McNeish, 
Deputy  Associate  Administrator 
for  Investment 

[FR  Doc.  78-36389  Filed  12-29-78;  8:45  ami 


[8025-01-M] 

[License  No.  04/04-5131] 

R.P.B.  INVESTMENT  ENTERPRISES,  INC 

Issuance  of  License  to  Operate  as  a  Small 
Business  Investment  Company 

On  October  21,  1977,  a  notice  was 
published  in  the  Federal  Register  (42 
FR  56175),  stating  that  R.P.B.  Invest¬ 
ment  Enterprises,  Inc.,  located  in  the 
Falls  Building,  22  North  Front  Street, 
Memphis,  Tennessee  38103,  had  filed 
an  application  with  the  Small  Busi¬ 
ness  Administration  (SBA),  pursuant 
to  13  CFR  107.102  (1977),  for  a  license 
to  operate  as  a  small  business  invest¬ 
ment  company  under  the  provisions  of 
Section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended. 

Interested  parties  were  given  until 
the  close  of  business  November  7, 
1977,  to  submit  their  comments  to 
SBA.  No  comments  were  received. 

Notice  is  hereby  given  that  having 
considered  the  application  and  all 
other  pertinent  information,  SBA 
issued  License  No.  04/04-5131  to 
R.P.B.  Investment  Enterprises,  Inc.  on 
November  27,  1978,  to  operate  as  a 
small  business  investment  company, 
pursuant  to  Section  301(d)  of  the  Act. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business  Invest¬ 
ment  Companies.) 

Peter  F.  McNeish, 
Deputy  Associate  Administrator 
for  Investment 

December  20,  1978. 

[FR  Doc.  78-36390  Filed  12-29-78;  8:45  am] 


[8025-01-M] 

[Declaration  of  Disaster  Loan  Area  #1521; 

Amendment  #4] 

TEXAS 

Declaration  of  Disaster  Loan  Area 

The  above  number  Declaration  (See 
43  FR  40583),  Amendment  #1  (See  43 
FR  43593,  Amendment  #2  (See  43  FR 
48750),  Amendment  #3  (See  43  FR 
59453)  are  amended  by  adding  the  fol¬ 
lowing  counties  and  adjacent  counties 
within  the  State  of  Texas  as  a  result 
of  natural  disaster  as  indicated: 


County 


Natural  Disaster(s)  Datets) 


.  5/20/78-9/30/78 

.  5/01/78-9/30/78 

.  5/20/78-9/30/78 

.  2/01/78-9/30/78 

.  2/01/78-9/30/78 

.  5/01/78-9/30/78 

Do . 

Hail . 

.  8/28/78 

.  6/01/78-9/24/78 

Hirtalpo 

.  5/18/78-9/30/78 

.  6/01/78-9/24/78 

1/01/78-9/20/78 

.  6/01/78-9/24/78 

.  6/01/78-9/24/78 

1/01/78-9/30/78 

5/01/78-9/30/78 

.  1/01/78-9/30/78 
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All  other  information  remains  the 
same;  i.e.,  the  termination  dates  for 
filing  applications  for  physical  damage 
are  close  of  business  on  March  6,  1979, 
and  for  economic  injury  until  the  close 
of  business  on  June  6, 1979. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  13, 1978. 

A.  Vernon  Weaver, 
Administrator. 

[FR  Doc.  78-36391  Filed  12-29-78;  8:45  am] 


[8025-01-M] 

[Declaration  of  Disaster  Loan  Area  #1553] 

WEST  VIRGINIA 

D adoration  of  Disaster  Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration,  I  find  that  Cabell, 
Jackson,  Lincoln,  Mingo  and  Wayne 
counties,  and  adjacent  counties  within 
the  State  of  West  Virginia  constitute  a 
disaster  area,  because  of  damage  re¬ 
sulting  from  severe  storms  and  flood¬ 
ing  beginning  about  December  7,  1978. 
Eligible  persons,  firms  and  organiza¬ 
tions  may  file  applications  for  physical 
damage  until  the  close  of  business  on 
February  14,  1979,  and  for  economic 
injury  until  the  close  of  business  on 
July  14, 1979,  at: 

Small  Business  Administration,  District 
Office,  109  North  Third  Street,  Clarks¬ 
burg,  West  Virginia  26301. 

Small  Business  Administration,  Branch 
Office,  Charleston  National  Plaza,  Suite 
628,  Charleston,  West  Virginia  25301. 

or  other  locally  announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  20, 1978. 

A.  Vernon  Weaver, 
Administrator. 

[FR  Doc.  78-36392  Filed  12-29-78;  8:45  am] 


[4910-13-M] 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RELEASE  OF  HOME  ADDRESSES  OF  CERTIFIED 
AIRMEN  AND  OF  HOLDERS  OF  CERTIFICATES 
OF  AIRCRAFT  REGISTRATION 

Notice  of  Intent 

Pursuant  to  5  U.S.  Code,  §  552(a)(1), 
notice  is  given  that  the  Federal  Avi¬ 
ation  Administration  (FAA)  Airmen  . 
and  Aircraft  Registry  at  Oklahoma  ; 
City  intends  to  revise  long-standing  ■ 
procedures  affecting  the  release  of  | 
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such  data  as  may  contain  home  ad¬ 
dresses  of  certificated  airmen  and  of 
holders  of  aircraft  registration  certifi¬ 
cates  (“registrants”). 

Over  past  years  Registry  practice 
has  been  to  release  at  prescribed  fees 
to  any  member  of  the  public  various 
copies  of  listings  of  registrants  and 
certificated  airmen,  even  though  some 
home  addresses  appeared  in  this  offi¬ 
cial  data.  It  has  also  been  the  normal 
procedure  to  release  home  addresses 
of  specific  airmen  and  aircraft  owners 
requested  on  an  individual  basis. 
Copies  of  multiple  airmen  and  aircraft 
owners  have  been  in  various  formats, 
including  magnetic  tapes,  microfiche, 
and  computer  printouts.  Concurrently 
there  has  been  available  for  public 
purchase  a  complete  listing  of  regis¬ 
tered  civil  aircraft,  entitled  "United 
States  Civil  Aircraft  Register.”  It  is 
published  twice  each  year  by  the  Gov¬ 
ernment  Printing  Office  (GPO),  utiliz¬ 
ing  computerized  Registry  data,  and 
contains  the  names  of  each  registrant, 
together  with  the  address  of  each  reg¬ 
istrant,  tabulated  under  columns  of 
“street,”  “city,”  and  “State.” 

The  PAA  has  recently  determined 
that  disclosure  of  home  addresses  of 
registrants  and  certificated  airmen 
could  in  some  instances  constitute  a 
“clearly  unwarranted  invasion  of  per¬ 
sonal  privacy,”  as  that  phrase  appears 
in  the  sixth  exemption  of  the  Freedom 
of  Information  Act,  5  U.S.C.  552(b)(6). 
In  those  cases  the  addresses  are 
exempt  from  mandatory  disclosure 
under  the  FOIA,  and  their  disclosure 
is,  therefore,  controlled  by  the  Privacy 
Act,  5  U.S.C.  552a.  The  FAA  has  fur¬ 
ther  determined  that  the  Privacy  Act 
prohibits  disclosure  of  the  FOIA- 
exempt  addresses  without  the  prior 
written  consent  of  the  individuals  con¬ 
cerned.  In  this  connection,  the  FAA 
will  soon  publish  in  the  Federal  Reg¬ 
ister  revisions  to  its  Privacy  Act  Sys¬ 
tems  of  Records  DOT/FAA  801  and 
802,  Aircraft  Registration  System  and 
Airman  Certification  System,  respec¬ 
tively,  to  amend  the  published  “rou¬ 
tine  uses”  applicable  to  those  systems 
by  deleting  reference  to  public  disclo¬ 
sure.  Thereafter  home  addresses  from 
those  systems  of  records  will  be  re¬ 
leased  to  the  public  only  after  the 
agency  has  determined  that  they  are 
not  exempt  under  FOIA;  i.e.,  when 
there  is  reasonable  assurance  that  the 
privacy  invasion  involved  is  justified 
by  the  public  interest  to  be  served  by 
disclosure,  unless  the  disclosure  is 


with  written  consent  or  pursuant  to 
another  "routine  use.” 

Accordingly,  notice  is  given  of  the 
intention  of  the  FAA  Airmen  and  Air¬ 
craft  Registry,  which  is  a  component 
of  the  Mike  Monroney  Aeronautical 
Center,  to  make  the  following  proce¬ 
dural  changes: 

The  Registry  will  review  each  re¬ 
quest  for  disclosure  of  registrant’s 
home  address  (including  requests  for 
copies  of  the  United  States  Civil  Air¬ 
craft  Register)  and  weigh  the  public 
interest  purposes  to  be  served  against 
the  seriousness  of  the  intrusion  into 
personal  privacy  that  may  result  from 
disclosure.  The  weighing  process  will 
be: 

a.  A  request  from  the  member  of  the 
public  will  be  considered  for  disclosure 
only  if  it  is  submitted  in  writing  and 
states  the  purposes  for  which  the  in¬ 
formation  is  requested  and  how  those 
purposes  reflect  a  public  interest. 

b.  Each  request  will  be  evaluated  on 
the  basis  of  the  stated  public  use 
versus  invasion  of  privacy  that  would 
result  from  disclosure. 

c.  If  the  seriousness  of  the  intrusion 
outweighs  the  public  interest  purpose, 
the  material  will  be  withheld.  If  the 
public  interest  purpose  outweighs  the 
seriousness  of  the  intrusion,  the  mate¬ 
rial  will  be  released  for  use  only  as 
stated  by  the  requester. 

Dated:  December  19,  1978. 

Calvin  H.  Davenport, 
Acting  Director, 
Aeronautical  Center. 

[FR  Doc.  78-36376  Filed  12-29-78:  8:45  am] 


[4810-22-M] 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

SUSPENSION  OF  LIQUIDATION  UPON  EXPIRA¬ 
TION  OF  THE  COUNTERVAILING  DUTY 
WAIVER  AUTHORITY 

AGENCY:  U.  S.  Customs  Service. 
Treasury  Department. 

ACTION:  Suspension  of  liquidation. 

SUMMARY:  This  notice  is  to  advise 
the  public  that  when  the  authority 
conferred  upon  the  Secretary  of  the 
Treasury  by  the  Trade  Act  of  1974  to 
waive  the  imposition  of  countervailing 
duties  expires  January  3,  1979,  the  liq¬ 
uidations  of  merchandise  subject  to 
those  countervailing  duty  waivers,  en¬ 
tered  on  or  after  that  date,  will  be  sus¬ 
pended  until  further  notice.  Unless 
actual  deposits  of  estimated  additional 
duties  are  made,  to  guarantee  the  pay¬ 


ment  of  potential  countervailing 
duties,  security  must  be  posted  in  the 
form  of  bonds  or  letters  of  credit  at 
the  time  of  entry  of  such  merchandise. 

EFFECTIVE  DATE:  January  3,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Theodore  Hume,  Office  of  the  Chief 

Counsel,  U.  S.  Customs  Service, 

Washington,  D.  C.  20229  (202-566- 

5476). 

SUPPLEMENTARY  INFORMATION: 
Section  303(d)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Trade  Act  of 
1974  (Pub.  L.  93-618,  January  3,  1975), 
authorizes  the  Secretary  of  the  Treas¬ 
ury  to  waive  the  imposition  of  coun¬ 
tervailing  duties  on  any  article  or  mer¬ 
chandise  during  the  four-year  period 
beginning  on  the  date  of  enactment  of 
the  Trade  Act  of  1974  if  he  determines 
that: 

“(A)  Adequate  steps  have  been  taken 
to  resuce  substantially  or  eliminate 
during  such  period  the  adverse  effect 
of  a  bounty  or  grant  which  he  has  de¬ 
termined  is  being  paid  or  bestowed 
with  respect  to  any  article  or  mer¬ 
chandise: 

“(B)  There  is  a  reasonable  prospect 
that,  under  section  102  of  the  Trade 
Act  of  1974,  successful  trade  agree¬ 
ments  will  be  entered  into  with  foreign 
countries  or  instrumentalities  provid¬ 
ing  for  the  reduction  or  elimination  of 
barriers  to  or  other  distortions  of  in¬ 
ternational  trade;  and 

“(C)  The  imposition  of  the  addition¬ 
al  duty  under  this  section  with  respect 
to  such  article  or  merchandise  would 
be  likely  to  seriously  jeopardize  the 
satisfactory  completion  of  such  negoti¬ 
ations  *  *  •”  (19  U.S.C.  1303(d)(2),  as 
amended). 

Under  the  authority  of  this  provi¬ 
sion,  waivers  which  are  currently  in 
effect  have  been  granted  with  respect 
to  the  merchandise  described  in  the 
Appendix  to  this  notice.  When  the 
four-year  period  for  waiving  counter¬ 
vailing  duties  expires  January  3,  1979, 
such  merchandise  which  is  entered,  or 
withdrawn  from  warehouse,  for  con¬ 
sumption  on  or  after  that  date  will  be 
subject  to  the  assessment  of  counter¬ 
vailing  duties. 

In  accordance  with  section  303(a)(5) 
of  the  Tarrif  Act  of  1930,  as  amended 
(19  U.S.C.  1303(a)(5)),  the  net  amount 
of  the  bounty  or  grant  paid  or  bes¬ 
towed,  directly  or  indirectly,  upon  the 
manufacture,  production  or  exporta¬ 
tion  of  the  merchandise  set  forth  in 
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the  Appendix  to  this  notice  has  been 
ascertained  and  determined,  or  esti¬ 
mated,  and  the  net  amount  for  each  of 
the  products  (or  goods)  is  as  shown  in 
the  Appendix.  Accordingly,  effective 
on  January  3,  1979,  and  until  further 
notice,  such  dutiable  merchandise,  im¬ 
ported  directly  or  indirectly  from  the 
country  where  manufactured  or  pro¬ 
duced,  which  benefits  from  bounties 
or  grants  and  which  is  entered,  or 
withdrawn  from  warehouse,  for  con¬ 
sumption  on  or  after  January  3,  1979, 
shall  be  subject,  in  addition  to  any 
other  duties  determined  or  estimated 
to  be  due,  to  payment  of  countervail¬ 
ing  duties.  Any  merchandise  subject  to 
the  terms  of  this  order  shall  be 
deemed  to  have  benefitted  from  a 
bounty  or  grant  if  such  bounty  or 
grant  has  been  or  will  be  credited  or 
bestowed,  directly  or  indirectly,  upon 
the  manufacture,  production  or  expor¬ 
tation  of  such  merchandise. 

Several  bills  were  introduced  and 
considered  during  the  95th  Session  of 
Congress  which  contained  provisions 
for  extending  waivers  in  effect  on  Jan¬ 
uary  3,  1979.  Although  both  Houses  of 
Congress  passed  separate  bills  contain¬ 
ing  such  extension  provisions,  the  bills 
did  not  become  law  for  reasons  unre¬ 
lated  to  the  merits  of  the  waiver  provi¬ 
sion.  Comparable  legislation  may  be 
enacted  during  the  next  Session  of 
Congress,  retroactive  to  January  3, 
1979,  making  it  uncertain  that  liability 
for  countervailing  duties  regarding 
merchandise  for  which  waivers  cur¬ 
rently  are  in  effect  will  finally  be  as¬ 
sessed.  It  is,  therefore,  deemed  appro¬ 
priate  at  this  time  to  suspend  final  liq¬ 
uidations  of  such  entries.  Accordingly, 
effective  January  3,  1979,  and  until 
further  notice,  the  liquidation  shall  be 
suspended  on  all  entries,  or  withdraw¬ 
als  from  warehouse,  for  consumption 
of  the  merchandise  set  forth  in  the 
Appendix,  imported  directly  or  indi¬ 
rectly  from  the  country  where  manu¬ 
factured  or  produced,  which  benefit 
from  bounties  or  grants  and  which  are 
subject  to  this  notice. 

In  lieu  of  requiring  the  deposit  of  es¬ 
timated  countervailing  duties,  the 
posting  of  bonds  or  irrevocable  letters 
of  credit  in  an  amount  sufficient  to 
cover  potential  liability  for  counter¬ 
vailing  duties  will  be  considered  suffi¬ 
cient  to  meet  the  obligations  of  the 
Secretary  for  protecting  the  revenue 
pursuant  to  section  623  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1623).  Accordingly,  the  appropriate 
Customs  officers  are  hereby  directed 
to  require  such  bonds  or  irrevocable 
letters  of  credit  as  they  may  deem  nec¬ 
essary  for  the  protection  of  the  reve¬ 
nue. 

Leonard  Lehman, 

Commissioner  of  Customs. 

Approved:  December  27,  1978. 

Robert  H.  Mundheim, 

General  Counsel 
of  the  Treasury. 


Appendix 


Country  Product 


Austria . 

.  Cheese . 

Switzerland .  Certain  cheese. 


Brazil .  Leather  handbags 

Norway .  Cheese . 

Finland .  Certain  cheese . 


Sweden . . .  Certain  cheese. 


Canada .  Qertain  fish 


Denmark .  Butter  cookies . 

Colombia .  Leather  handbags . 

Brazil .  Textiles  and  certain 

textile  mill  products. 
EEC .  Canned  hams . 


EEC. 


Dairy  products 


Estimated  duty 

0.7%  ad  valorem. 

Zero. 

Eminent  haler: 

Wheels— 69.5c/lb. 

Cuts— 60.9c/lb. 

Slices— 58.3e/lb. 

Gruyere: 

Wheels— 96. 4{/lb. 

Cuts— 95.0c/lb. 

Slices— 90.9c/lb. 

Zero. 

Jarlsberg:  Zero. 

Other  types:  20c/)b. 

Emmcnthaler: 

Cuts— 18.6c /lb. 

Blocks— 22.3c/lb. 

Wheels— 42.6c/lb. 

Lappi:  $1. 14/lb. 

Turunamaa:  $1. 36/lb. 

Kreivi:  $  1.66/lb. 

Other  processed  cheeses:  $1. 53/lb. 

Fontina:  50.8c/lb. 

Blue:  53.4c/lb. 

Edam:  45.4c/lb. 

Farmer:  40.1c/lb. 

Gradd  (Vi  lb.):  51.1c/lb. 

Gradd  (9  lb.):  40.9e/lb. 

Parte  <(i  lb.):  64.5c/lb. 

Tilci:  47.6c/lb. 

Drabant:  49.9c/lb. 

Ambrosia:  40.1c/lb. 

Riddar:  50.5«/lb. 

Vasterbotten:  55.5e/lb. 

Kribille  special:  53.8c/lb. 

Groundfish: 

From  Atlantic  region  tl.e..  Newfoundland. 
Prince  Edward  Island.  Nova  Scotia.  New 
Brunswick,  and  Quebec),  1.23%  ad  valorem. 
From  the  rest  of  Canada,  zero. 

30%  ad  valorem. 

Zero. 

18.6%  ad  valorem. 

From  Denmark: 

Hams— 21.9c/lb. 

Shoulders— 18. 2</lb. 

From  the  Netherlands: 

Hams— 27.5t/lb. 

Shoulders— 22.9«/lb. 

Cheese*: 

From  Germany— 60c/lb. 

From  Belgium— 50«/lb. 

From  the  Netherlands— 50«/lb. 

From  Denmark  60«  /lb. 

From  U.K.— 20«/lb. 

From  Ireland— 40« /lb. 

From  Italy— 40«/lb. 

From  France— 50c/lb. 

From  Luxembourg— zero. 

Nonfat,  dry  milk:  Zero. 


Butter:  Zero. 


•These  amounts  will  subsequently  be  adjusted  to  reflect  the  precise  amount  of  all  cheese  categories 
upon  which  export  restitution  payments  are  made  for  each  member  country. 

[FR  Doc.  78-36434  Filed  12-29-78;  8:45  am] 


[7035-01 -M] 

INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  274  (Sub-No.  2C] 

ABANDONMENT  OF  RAILROAD  LINES  AND 
DISCONTINUANCE  OF  SERVICE 
Petition  To  Eliminate  Category  II  of  System 
Diagram  Classifications 

AGENCY:  Interstate  Commerce  Com¬ 
mission. 

ACTION:  Denial  of  petition  of  the 
New  York  State  Department  of  Trans¬ 
portation. 

SUMMARY:  The  New  York  State  De¬ 
partment  of  Transportation  had  filed 


a  petition  with  the  Commission  seek¬ 
ing  to  amend  the  regulations  promul¬ 
gated  at  49  CFR  1121,  Abandonment 
of  Railroad  Lines  And  Discontinuance 
of  Service.  Specifically,  it  sought  to 
eliminate  or  revise  Category  II  of  the 
system  diagram  classification  describ¬ 
ing  lines  potentially  subject  to  aban¬ 
donment.  The  petition  was  denied  be¬ 
cause  the  arguments  had  been  consid¬ 
ered  and  discussed  before  or  were  un¬ 
substantiated. 

DATE:  The  decision  will  be  effective 
on  the  date  it  is  served. 1 
FOR  FURTHER  INFORMATION 
CONTACT: 


•Service  Date:  December  26,  1978. 


FEDERAL  REGISTER,  VOL  44,  NO.  1— TUESDAY,  JANUARY  2,  1979 


Gerald  M.  Bober,  202-275-7564. 

SUPPLEMENTARY  INFORMATION: 
On  August  9,  1978,  the  New  York 
State  Department  of  Transportation, 
by  William  C.  Hennessy,  its  Commis¬ 
sioner,  filed  a  petition  to  eliminate 
Category  II  of  the  System  Diagram 
Classifications  contained  in  the  regula¬ 
tions  promulgated  at  49  CFR  Part 
1121,  enacted  November  10,  1976.  See 
41  FR  48520.  This  classification  is  used 
for  grouping  lines  which  are  potential¬ 
ly  subject  to  abandonment.  Petitioner 
argues  that  the  regulation  is  vague, 
confusing,  and  inconsistently  applied. 

Petitioner  maintains  that  a  line 
placed  in  this  category  becomes  stig¬ 
matized  both  to  shippers  presently  lo¬ 
cated  on  the  line  and  those  consider¬ 
ing  locating  on  the  line  in  the  future. 
The  uncertain  status  of  continued 
service  is  not  conducive  to  profitable 
operation.  In  this  manner  the  line  is 
effectively  doomed  when  it  is  placed  in 
this  category. 

Petitioner  protests  that  railroads 
may  presently  place  lines  in  Category 
II  at  their  own  discretion.  It  argues 
that  objective  standards  are  necessary 
to  determine  which  lines  are  “poten¬ 
tially  subject  to  abandonment.”  Peti¬ 
tioner  alleges  that  the  recently  en¬ 
acted  Local  Rail  Service  Assistance 
Act  of  1978,  Pub.  L.  95-611,  creates  an 
incentive  for  abuse  of  the  Category  II 
designation  by  computing  state  subsi¬ 
dy  allocations  using  Category  II  mile¬ 
age. 

Discussion  and  Conclusion 

Sub  Part  B  of  49  CFR  1121  imple¬ 
ments  section  la(5)  (a)  and  (b)  of  the 
Interstate  Commerce  Act,  as  enacted 
in  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976,  Pub.  L. 
94-210,  (recodified  at  49  U.S.C.  10904). 
This  provision  requires  each  rail  carri¬ 
er  to  publish  annually  a  diagram  of  its 
transportation  system.  Each  diagram 
must  identify  any  line  for  which  a  car¬ 
rier  plans  to  submit  an  application  for 
abandonment  or  discontinuance,  as 
well  as  each  line  which  is  “potentially 
subject  to  abandonment.” 

In  Ex  Parte  No.  274  (Sub-No.  2),  we 
adopted  rules  defining  these  terms. 
We  considered  whether  or  not  objec¬ 
tive  standards  should  be  established 
for  identifying  lines  “potentially  sub¬ 
ject  to  abandonment”  (Category  II). 
These  standards  would  necessarily  in¬ 
volve  formulas  designed  to  demon¬ 
strate  that  the  line  is  an  economic 
loser.  By  setting  such  standards,  we 
would  definitely  be  placing  a  stigma 
on  those  lines  and  discouraging  future 
business  on  lines  which  may  never  be 
subject  to  an  abandonment  effort.  See 
Abandonment  of  R.  Lines  &  Discon¬ 
tinuance  of  Serv.,  354  I.C.C.  129,  136- 
139(1976). 

The  Category  II  designation  has  a 
two-fold  purpose.  It  notifies  users  that 
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they  are  likely  to  face  an  attempt  by 
the  carrier  to  abandon  the  line.  Sec¬ 
ondly,  the  designation  gives  the  Com¬ 
mission,  other  federal  agencies,  the 
States,  local  communities,  and  carriers 
themselves  an  opportunity  to  plan  ef¬ 
fectively  to  develop  and  maintain  an 
integrated  transportation  system. 
Since  the  ultimate  decision  whether  or 
not  to  file  an  abandonment  applica¬ 
tion  rests  with  the  carrier,  its  inten¬ 
tions  should  be  the  focus  of  the 
system  diagram  classifications.  An  ob¬ 
jective  test  for  Category  II  might 
place  in  jeopardy  certain  lines  which 
have  a  good  potential  for  profitable 
operation  and  which  the  carrier  is 
seeking  to  preserve. 

We  recognized  that  any  labeling  of  a 
line  as  “potentially  subject  to  aban¬ 
donment”  could  be  detrimental.  How¬ 
ever,  the  amended  Interstate  Com¬ 
merce  Act  mandated  regulations 
which  include  a  category  of  lines  "po¬ 
tentially  subject  to  abandonment”  (in 
addition  to  those  for  which  the  carrier 
plans  to  submit  an  abandonment  ap¬ 
plication). 

Certain  regulations  safeguard 
against  abuse  of  this  category.  The 
carrier  is  required  to  maintain  precise 
revenue  and  cost  data  for  any  line  in 
Category  II.  Also,  a  system  diagram 
map  containing  Category  II  lines  must 
be  revised  annually  to  reflect  whether 
there  is  any  change  in  the  categoriza¬ 
tion  of  those  lines. 

Petitioner  has  argued  that  many 
more  lines  will  be  placed  in  Category 
II  as  a  result  of  the  recently  enacted 
subsidy  legislation.  It  alleges  that  this 
will  magnify  the  problem  of  lines  be¬ 
coming  stigmatized.  However,  petition¬ 
er  has  presented  no  evidence  that  Cat¬ 
egory  II  is  presently  destructive  or 
that  the  new  legislation  will  cause  the 
alleged  harmful  results.  If  abuses  do 
occur,  petitioner  may  refile  its  request. 

Petitioner’s  argument  that  the  use 
of  “lines  potentially  subject  to  aban¬ 
donment”  in  the  subsidy  allocations 
will  defeat  the  intent  of  the  legislation 
which  led  to  the  establishment  of  Cat¬ 
egory  II  is  unfounded.  There  is  no  evi¬ 
dence  that  Congress  failed  to  consider 
the  interrelationship  of  the  two  stat¬ 
utes. 

This  is  not  a  major  regulatory  action 
under  the  Energy  Policy  and  Conser¬ 
vation  Act  of  1975. 

It  is  ordered: 

(1)  The  petition  of  the  New  York 
State  Department  of  Transportation  is 
denied. 

(2)  The  decision  shall  be  effective  on 
the  date  it  is  served. 

Dated  December  18, 1978. 

By  the  Commission,  Chairman 
O’Neal.  Vice  Chairman  Christian, 
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Commissioners  Brown,  Stafford, 
Gresham,  and  Clapp. 

H.  G.  Homme,  Jr., 
Secretary. 

[FR  Doc.  78-36415  Filed  12-29-78:  8:45  am] 
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PETITIONS,  APPLICATIONS,  FINANCE  MAHERS 
(INCLUDING  TEMPORARY  AUTHORITIES), 
ALTERNATE  ROUTE  DEVIATIONS,  AND  IN¬ 
TRASTATE  APPLICATIONS 

December  20,  1978. 

Petitions  for  Modification,  Inter¬ 
pretation  or  Reinstatement  of  Op¬ 
erating  Rights  Authority 

The  following  petitions  seek  modifi¬ 
cation  or  interpretation  of  existing  op¬ 
erating  rights  authority,  or  reinstate¬ 
ment  of  terminated  operating  rights 
authority. 

All  pleadings  and  documents  must 
clearly  specify  the  suffix  (e.g.  Ml  F, 
M2  F)  numbers  where  the  docket  is  so 
identified  in  this  notice. 

An  original  and  one  copy  of  protests 
to  the  granting  of  the  requested  au¬ 
thority  must  be  filed  with  the  Com¬ 
mission  on  or  before  February  1,  1979. 
Such  protests  shall  comply  with  Spe¬ 
cial  Rule  247(e)  of  the  Commission’s 
General  Rules  of  Practice  (49  CPU 
1100.247)  ‘  and  shall  include  a  concise 
statement  of  protestant’s  interest  in 
the  proceeding  and  copies  of  its  con¬ 
flicting  authorities.  Verified  state¬ 
ments  in  opposition  should  not  be  ten¬ 
dered  at  this  time.  A  copy  of  the  pro¬ 
test  shall  be  served  concurrently  upon 
petitioner’s  representative,  or  petition¬ 
er  if  no  representative  is  named. 

MC  8310  (Subs  6  and  7)  (M1F) 
(notice  of  filing  of  petition  to  modify 
certificates),  filed  October  16,  1978. 
Petitioner:  JEFF’S  TRUCKING,  INC., 
22  Vt  North  Madison  Street,  P.O.  Box 
282,  Waupun,  WI  53963.  Representa¬ 
tive:  Richard  A.  Westley,  4506  Regent 
Street,  Suite  100,  Madison,  WI  53703. 
Petitioner  holds  a  motor  common  car¬ 
rier  Certificate  in  MC-8310  (lead  cer¬ 
tificate)  issued  September  27,  1972,  au¬ 
thorizing  transportation,  as  pertinent, 
over  irregular  routes,  of:  canned  and 
preserved  foodstuffs  and  materials, 
equipment  and  supplies  used  in  the 
canning  industry  (except  commodities 
in  bulk,  in  tank  or  hopper-type  vehi¬ 
cles),  from  points  in  the  Township  of 
Lomira.  Dodge  County,  Wisconsin  to 
points  in  Wisconsin,  RESTRICTION: 
The  service  authorized  under  the  com¬ 
modity  description  next  above  is  re¬ 
stricted  to  the  transportation  of  traf- 


1  Copies  of  Special  Rule  247  (as  amended) 
can  be  obtained  by  writing  to  the  Secretary, 
Interstate  Commerce  Commission.  Washing¬ 
ton.  D.C.  20423. 
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fic  destined  to  points  in  Wisconsin.  Pe¬ 
titioner  also  holds  a  motor  common 
carrier  Certificate  in  MC-8310  (Sub 
No.  6),  issued  June  20,  1973,  authoriz¬ 
ing  transportation,  over  irregular 
routes,  of:  canned  and  preserved  food¬ 
stuffs,  and  materials,  equipment  and 
supplies  used  In  the  canning  industry 
(except  commodities  in  bulk,  in  tank 
or  hopper-type  vehicles),  from  points 
in  Columbia  and  Pond  du  Lac  Coun¬ 
ties,  Wisconsin  to  points  in  Wisconsin, 
RESTRICTION:  The  authority  grant¬ 
ed  herein  is  restricted  to  the  transpor¬ 
tation  of  traffic  destined  to  points  in 
Wisconsin.  Petitioner  also  holds  a 
motor  common  carrier  Certificate  in 
MC-8310  (Sub  No.  7),  issued  February 
21,  1974,  authorizing  transportation, 
over  irregular  routes,  of  :  canned  and 
preserved  foodstuffs,  and  materials, 
equipment  and  supplies  used  in  the 
canning  industry  (except  commodities 
in  bulk,  in  tank  or  hopper-type  vehi¬ 
cles),  from  points  in  Washington, 
Dodge  (except  Lomira),  Dane,  Green 
Lake,  and  Trempealeau  Counties,  Wis¬ 
consin,  to  points  in  Wisconsin,  RE¬ 
STRICTION:  The  operations  author¬ 
ized  herein  are  restricted  to  the  trans¬ 
portation  of  traffic  (1)  destined  to 
points  in  Wisconsin,  and  (2)  having  an 
immediately  prior  movement  by  rail. 
By  the  instant  Petition,  petitioner 
seeks  to  remove  the  above-stated  re¬ 
strictions. 

MC  64600  (Sub-47)  (MIF)  (notice  of 
filing  of  petition  to  modify  commodity 
description),  filed  October  10,  1978. 
Petitioner:  WILSON  TRUCKING 

CORPORATION,  P.O.  Drawer  2,  Fi- 
shersville,  Virginia  22939.  Representa¬ 
tive:  Francis  W.  Mclnemy,  1000  six¬ 
teenth  Street,  NW,  Washington,  DC 
20036.  Petitioner  holds  a  motor 
common  carrier  Certificate,  MC-64600 
(Sub-47)  issued  September  7,  1978,  au¬ 
thorizing  transportation,  over  regular 
routes  of:  General  commodities, 
(except  those  of  unusual  value.  Classes 
A  and  B  explosives,  household  goods 
as  defined  by  the  Commission,  gaso¬ 
line,  scrap  iron,  commodities  in  bulk, 
and  those  requiring  refrigeration  or 
special  equipment),  between  Washing¬ 
ton,  DC  and  Baltimore,  MD,  serving 
the  intermediate  point  of  Laurel,  MD. 
By  the  instant  petition,  petitioner 
seeks  authority  to  modify  the  com¬ 
modity  description  to  read:  General 
commodities,  (except  those  of  unusual 
value.  Classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
commodities  requiring  special  equip¬ 
ment). 

MC  95540  (Sub-733)  (MIF)  (notice  of 
filing  of  petition  to  modify  certificate), 
October  18,  1978.  Petitioner:  WAT¬ 
KINS  MOTOR  LINES,  INC.,  P.O.  Box 
1636,  Lakeland,  FL  33801.  Representa¬ 
tive:  Paul  M.  Daniell,  Suite  1200,  At¬ 


lanta  Gas  Light  Tower,  235  Peachtree 
St.,  N.E.,  Atlanta,  GA  30303.  Petition¬ 
er  holds  a  motor  common  carrier  cer¬ 
tificate  in  MC  95540  sub  733  issued 
April  4,  1977,  authorizing  transporta¬ 
tion,  over  regular  routes  of:  General 
commodities  (except  household  goods 
as  defined  by  the  Commission,  classes 
A  and  B  explosives,  commodities  in 
bulk,  articles  of  unusual  value,  and 
commodities  the  transportation  of 
which  by  reason  of  size  or  weight  re¬ 
quire  the  use  of  special  equipment, 
motor  vehicles  and  boats)  (1)  Between 
Savannah,  GA,  and  San  Diego,  CA.: 
From  Savannah  over  US  Hwy  80  to 
San  Diego,  and  return  over  the  same 
route,  (2)  between  Jacksonville,  FL, 
and  Los  Angeles,  CA:  From  Jackson¬ 
ville  over  U.S.  Hwy  90  to  Van  Horn, 
TX,  then  over  US  Hwy  80  to  Las 
Cruces,  NM,  then  over  US  Hwy  70  to 
Globe,  AZ,  then  over  US  Hwy  60  to 
Los  Angeles,  and  return  over  the  same 
route,  and  (b)  from  Jacksonville  over 
Interstate  Hwy  10  to  Los  Angeles,  and 
return  over  the  same  route,  (3)  Be¬ 
tween  Savannah,  GA,  and  Key  West, 
FL.:  From  Savannah  over  US  Hwy  17 
to  Jacksonville,  FL,  then  over  US  Hwy 
1  to  Key  West,  and  return  over  the 
same  route,  (4)  Between  Columbus, 

GA,  and  Miami,  FL.:  From  Columbus 
over  US  Hwy  27  to  Miami,  and  return 
over  the  same  route,  (5)  Between  Sa¬ 
vannah,  GA,  and  Miami,  FL.:  From  Sa¬ 
vannah  over  Interstate  Hwy  95  to 
Miami,  and  return  over  the  same 
route,  (6)  Between  Macon,  GA,  and 
Miami,  FL.:  From  Macon  over  US  Hwy 
41  to  Miami,  and  return  over  the  same 
route,  (b)  From  Macon  over  Interstate 
Hwy  75  to  Wildwood,  FL,  then  over 
the  Sunshine  State  Parkway  to  Miami, 
and  return  over  the  same  route,  (7) 
Between  Wildwood,  FL,  and  Tampa, 

FL. :  From  Wildwood  over  Interstate 
Hwy  75  to  Tampa,  and  return  over  the 
same  route,  (8)  Between  Daytona 
Beach,  FL,  and  St.  Petersburg,  FL.: 
From  Daytona  Beach  over  Interstate 
Hwy  4  to  St.  Petersburg,  and  return 
over  the  same  route,  (9)  Between 
Statesboro,  GA,  and  Ocala,  FL.:  From 
Statesboro  over  US  Hwy  301  to  Ocala, 
and  return  over  the  same  route,  (10) 
Between  Bainbridge,  GA,  and  Bruns¬ 
wick,  GA.;  From  Bainbridge  over  US 
Hwy  84  to  Brunswick,  and  return  over 
the  same  route,  (11)  Between  Cusseta, 
GA,  and  Blitchton,  GA.:  From  Cusseta 
over  US  Hwy  280  to  Blitchton,  and 
return  over  the  same  route,  (12)  Be¬ 
tween  Cuthbert,  GA.  and  Midway, 
GA.:  From  Cuthbert  over  US  Hwy  82 
through  Enigma,  GA,  to  Midway  and 
return  over  the  same  route,  (13)  Be¬ 
tween  Macon,  GA,  and  Folkston,  GA.: 
From  Macon  over  US  Hwy  23  to  Folk¬ 
ston,  and  return  over  the  same  route, 

(14)  Between  junction  US  Hwys  80  and 
19  north  of  Butler,  GA,  and  St.  Peters¬ 
burg,  FL.:  From  junction  US  Hwys  80 


and  19  over  US  Hwy  19  to  St.  Peters¬ 
burg,  and  return  over  the  same  route, 

(15)  Between  Lebanon  Station,  FL, 
and  Dunnellon,  FL.:  From  Lebanon 
Station  over  FL  Hwy  335  to  Dunnel¬ 
lon,  and  return  over  the  same  route, 

(16)  Between  Perry,  FL,  and  Pensaco¬ 
la,  FL.:  From  Perry,  over  US  Hwy  98 
to  Pensacola,  and  return  over  the 
same  route,  (17)  Between  Panama 
City,  FL,  and  Cottondale,  FL.:  From 
Panama  City  over  US  Hwy  231  to  Cot¬ 
tondale,  and  return  over  the  same 
route,  (18)  Between  Lakeland,  FL,  and 
Punta  Gorda,  FL.:  From  Lakeland 
over  US  Hwy  98  to  Bartow,  then  over 
US  Hwy  17  to  Punta  Gorda,  and 
return  over  the  same  route,  (19)  Be¬ 
tween  Fort  Myers,  FL,  and  West  Palm 
Beach,  FL.:  From  Fort  Myers  over  FL 
Hwy  80  to  junctions  US  Hwy  27,  then 
over  US  Hwy  27  by  South  Bay  and 
Belle  glade  to  junction  US  Hwy  441, 
then  over  US  Hwy  441  to  West  Palm 
Beach,  and  return  over  the  same 
route,  (20)  Between  Tampa,  FL,  and 
Vero  Beach,  FL.:  From  Tampa  over  FL 
Hwy  60  to  Vero  Beach,  and  return 
over  the  same  route,  (21)  Between 
Bradenton,  FL,  and  West  Palm  Beach, 
FL.:  From  Bradenton,  FL,  and  West 
Palm  Beach,  FL.:  From  Bradenton 
over  FL  Hwy  64  to  junction  FL  Hwy 
675,  then  over  FL  Hwy  675  to  junction 
FL  Hwy  70,  then  over  FL  Hwy  70  to 
junction  FL  Hwy  710,  then  over  FL 
Hwy  710  to  West  Palm  Beach,  and 
return  over  the  same  route,  (22)  Be¬ 
tween  Ocala,  FL,  and  Ormond  Beach, 
FL.:  From  Ocala  over  FL  Hwy  40  to 
Ormond  Beach,  and  return  over  the 
same  route,  (23)  Between  San  Diego. 
CA,  and  Crescent  City,  CA.:  From  San 
Diego  over  US  Hwy  101  to  Crescent 
City,  and  return  over  the  same  route, 
(24)  Between  Los  Angeles,  CA,  and 
Weed,  CA.:  From  Los  Angeles  over  CA 
Hwy  99  and  Interstate  Hwy  5  to  Weed, 
and  return  over  the  same  route,  (25) 
Between  San  Diego  over  US  Hwy  395 
to  Alturas,  and  return  over  the  same 
route,  (26)  Between  San  Francisco, 
CA,  and  San  Bernardino,  CA.:  From 
Blythe  over  US  Hwy  95  to  Needles, 
CA,  then  over  US  Hwy  66  to  San  Ber¬ 
nardino,  and  return  over  the  same 
route,  (28)  Between  Santa  Maria,  CA, 
and  Bakersfield,  CA.:  From  Santa 
Maria  over  CA  Hwy  166  to  junction 
CA  Hwy  33.  then  over  CA  Hwy  33  to 
junction  CA  Hwy  119,  then  over  CA 
Hwy  119  to  junction  CA  Hwy  99,  then 
over  CA  Hwy  99  to  Bakersfield,  and 
return  over  the  same  route,  (29)  Be¬ 
tween  Bakersfield,  CA,  and  Barstow, 
CA.:  From  Bakersfield  over  CA  Hwy 
58  to  Barstow,  and  return  over  the 
same  route,  (30)  Between  Gilroy,  CA, 
and  Fairmead,  CA.:  From  Gilroy  over 
CA  Hwy  152  to  Fairmead,  and  return 
over  the  same  route,  (31)  Between 
Ventura,  CA,  and  junction  CA  Hwys 
33  and  152:  From  Ventura  over  CA 
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Hwy  33  to  junction  CA  Hwy  152,  and 
return  over  the  same  route,  (32)  Be¬ 
tween  San  Jose,  CA,  and  Stockton, 
CA.:  from  San  Jose  over  Interstate 
Hwy  680  to  junction  US  Hwy  50,  then 
over  US  Hwy  50  to  Stockton,  and 
return  over  the  same  route,  (33)  Be¬ 
tween  Mobile,  AL,  and  Jackson,  MS, 
serving  Mobile,  AL,  and  Jackson.  MS. 
for  purpose  of  joinder  only:  From 
Mobile  over  US  Hwy  98  to  junction  US 
Hwy  49  near  Hattiesburg,  MS,  then 
over  US  Hwy  49  to  Jackson,  and 
return  over  the  same  route.  Serving  ail 
intermediate  points  on  the  above  spec¬ 
ified  routes  in  GA,  FL,  and  CA,  and 
serving  all  other  points  in  FL,  CA,  and 
that  part  of  GA  on  and  south  of  US 
Hwy  80,  as  off-route  points.  RE¬ 
STRICTION:  The  authority  granted 
herein  is  restricted  to  the  transporta¬ 
tion  of  traffic  moving  between  points 
in  the  United  States  on  and  west  of  US 
Hwy  89,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States  on 
and  east  of  US  Hwy  61.  By  the  instant 
petition,  petitioner  seeks  to  modify 
the  above  restriction  to  read:  Service 
at  Reno,  NV  and  points  in  CA  is  re¬ 
stricted  to  the  transportation  of  traf¬ 
fic  originating  at  or  destined  to  points 
in  the  United  States  on  and  east  of  US 
Hwy  61. 

MC  135691  (Subs  11  and  17).  (MIF) 
(notice  of  filing  of  petition  to  modify 
permits),  filed  October  18,  1978.  Peti¬ 
tioner:  DALLAS  CARRIERS  CORP., 
P.O.  Box  34080,  Dallas,  TX  75234. 
Representative:  Michael  J.  Ogborn, 
P.O.  Box  82028,  Lincoln.  NE  68501.  Pe¬ 
titioner  holds  motor  contract  carrier 
permits  in  MC  135691  Sub  11,  and  17, 
issued  January  5,  1977  and  May  18, 
1978  respectively.  MC  135691  Sub  11 
authorized  transportation,  over  irregu¬ 
lar  routes,  of  (1)  Automotive  parts  and 
accessories,  automotive  hand,  electric, 
and  pneumatic  tools,  from  the  facili¬ 
ties  of  the  Walker  Manufacturing 
Company  at  Greenville,  TX,  to  points 
in  the  United  States  (except  AK.  HI, 
and  TX),  and  (2)  Materials,  supplies, 
and  equipment  used  in  the  manufac¬ 
ture,  sale,  and  distribution  of  the  com¬ 
modities  described  in  (1)  above,  from 
points  in  the  United  States  (except 
AK,  HI,  and  TX)  to  the  facilities  of 
Walker  Manufacturing  Company  at 
Greenville.  TX,  restricted  in  (1)  and 
(2)  above  against  the  transportation  of 
commodities  in  bulk,  in  tank  vehicles, 
and  against  the  transportation  of  com¬ 
modities  which  because  of  size  or 
weight  require  the  use  of  special 
equipment,  and  limited  in  (1)  and  (2) 
above  to  a  transportation  service  to  be 
performed  under  a  continuing  con¬ 
tract,  or  contracts,  with  Walker  Manu¬ 
facturing  Company  of  Racine,  WI.  MC 
135691  Sub  17  authorizes  transporta¬ 
tion,  over  irregular  routes,  of  (1)  Auto¬ 
motive  parts  and  accessories  (except 
commodities1  In  bulk  and  those  requir¬ 


ing  special  equipment),  from  the  facili¬ 
ties  of  Walker  Manufacturing  Compa¬ 
ny  at  or  near  Arden,  NC,  to  points  in 
the  United  States  (except  AK,  NC,  and 
HI);  and  (2)  Materials,  supplies,  and 
equipment  used  in  the  manufacture, 
sale  and  distribution  of  the  commod¬ 
ities  in  (1)  (except  commodities  in  bulk 
and  those  requiring  special  equip¬ 
ment),  from  points  in  the  United 
States  (except  AK,  NC,  and  HI),  to  the 
facilities  of  Walker  Manufacturing 
Company  at  or  near  Arden,  NC,  under 
a  continuing  contract(s)  in  (1)  and  (2) 
above  with  Walker  Manufacturing 
Company,  of  Racine,  WI,  and  restrict¬ 
ed  in  (1)  and  (2)  above  to  the  transpor¬ 
tation  of  traffic  originating  at  or  des¬ 
tined  to  the  facilities  of  Walker  Manu¬ 
facturing  Company,  at  or  near  Arden, 
NC.  By  the  instant  petition,  petitioner 
seeks  to  modify  the  above  permits  by 
adding  the  language  “and  shock  ab¬ 
sorbers”  in  Sub  17,  Part  (2)  of  the 
commodity  description,  and  in  Sub  11, 
Part  (2)  after  the  word  “above”. 

MC  139579  (Sub-2)  (MIF)  (notice  of 
filing  of  petition  to  modify  permit), 
filed  October  19,  1978.  Petitioner: 
GEORGE  H.  GOLDING,  INC.,  5879 
Marion  Drive,  Lockport,  NY  14094. 
Representative:  William  J.  Hirsch,  43 
Court  Street,  Suite  1125,  Buffalo,  NY 
14202.  Petitioner  holds  a  motor  con¬ 
tract  carrier  permit  in  MC  139579  Sub 
2  issued  June  20,  1978  authorizing 
transportation,  over  irregular  routes, 
of  (1)  Salad  dressing  and  tartar  sauce 
(except  in  bulk),  from  Wilson,  NY,  to 
points  in  NH.  MA.  CT,  NY.  PA,  NJ, 
MD,  OH,  MI,  IL,  FL,  GA,  SC,  ME,  VT. 
RI,  WV.  KY,  WI.  NC.  and  DC,  and  (2) 
Materials,  supplies,  and  equipment 
used  in  the  manufacture  or  distribu¬ 
tion  of  salad  dressing  and  tartar  sauce 
(except  in  bulk),  from  DC  and  points 
in  the  above-named  States,  to  Wilson. 
NY.  RESTRICTION:  (a)  The  oper¬ 
ations  authorized  herein  are  subject  to 
the  following  conditions:  Said  oper¬ 
ations  are  restricted  against  transpor¬ 
tation  of  glass  products  from  Brock¬ 
way,  PA,  to  Wilson.  NY,  and  (b)  Said 
operations  are  limited  to  a  transporta¬ 
tion  service  to  be  performed  under  a 
continuing  contract,  or  contracts  with 
Pfeiffer  Foods,  Inc.,  of  Wilson,  NY.  By 
the  instant  petition,  petitioner  seeks 
to  modify  the  above  authority  by  de¬ 
leting  the  word  “tartar”  in  the  above 
commodity  descriptions  and  pluraliz- 
ing  the  word  “sauce.” 

Republications  of  Grants  of  Operat¬ 
ing  Rights,  Authority  Prior  to 

Certification 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  , 
that  previously  noticed  in  the  Federal 
Register. 


An  original  and  one  copy  of  a  peti¬ 
tion  for  leave  to  intervene  in  the  pro¬ 
ceeding  must  be  filed  with  the  Com¬ 
mission  within  30  days  after  the  date 
of  this  Federal  Register  notice.  Such 
pleading  shall  comply  with  Special 
Rule  247(e)  of  the  Commission’s  Gen¬ 
eral  Rules  of  Practice  (49  CFR 
1100.247)  addressing  specifically  the 
issue(s)  indicated  as  the  purpose  for 
republication,  and  including  copies  of 
intervenor’s  conflicting  authorities 
and  a  concise  statement  of  interve¬ 
nor’s  interest  in  the  proceeding  setting 
forth  in  detail  the  precise  manner  in 
which  it  has  been  prejudiced  by  lack 
of  notice  of  the  authority  granted.  A 
copy  of  the  pleading  shall  be  served 
concurrently  upon  the  carrier’s  repre¬ 
sentative,  or  carrier  if  no  representa¬ 
tive  is  named. 

MC  94201  (Sub-159F)  (republica¬ 

tion),  filed  March  13,  1978,  published 
in  the  Federal  Register  issue  of  May 
4,  1978,  and  republished  this  issue.  Ap¬ 
plicant:  BOWMAN  TRANSPORTA¬ 
TION  INC.,  P.O.  Box  17744,  Atlanta, 
GA  30316.  Representative:  Maurice  F. 
Bishop,  601-09  Frank  Nelson  Building, 
Birmingham,  AL  35203.  A  Decision  of 
the  Commission,  Review  Board 
Number  1,  decided  November  30,  1978, 
and  served  December  11,  1978,  finds 
that  the  present  and  future  public 
convenience  and  necessity  require  op¬ 
erations  by  applicant  in  interstate  or 
foreign  commerce  as  a  common  carri¬ 
er,  by  motor  vehicle,  over  irregular 
routes,  in  the  transportation  of  Bat¬ 
tery  boxes,  battery  covers,  and  battery 
vents,  from  the  facilities  of  The  Rich¬ 
ardson  Company,  at  or  near  Philadel¬ 
phia,  MS,  to  points  in  AL,  AR,  FL,  GA, 
LA,  NC,  SC,  TN,  and  TX,  restricted  to 
the  transportation  of  traffic  originat¬ 
ing  at  the  named  origin,  that  applicant 
is  fit,  willing,  and  able  properly  to  per¬ 
form  such  service  and  to  conform  to 
the  requirements  of  the  Interstate 
Commerce  Act  and  the  Commission’s 
rules  and  regulations.  The  purpose  of 
this  republication  is  to  modify  the 
commodity  and  territorial  description. 

MC  113678  (Sub-669)  (republication), 
filed  May  17,  1977,  published  in  the 
Federal  Register  issue  of  June  23, 

1977,  and  republished  this  issue.  Appli¬ 
cant:  CURTIS,  INC.,  4810  Pontiac 
Street,  Commerce  City,  CO  80022. 
Representative:  Richard  A.  Peterson, 
P.O.  Box  81849,  Lincoln.  NE  68501.  A 
Decision  of  the  Commission,  Review 
Board  Number  2,  decided  October  13, 

1978,  and  served  October  25,  1978, 
finds  that  the  present  and  future 
public  convenience  and  necessity  re¬ 
quire  operations  by  applicant  in  inter¬ 
state  or  foreign  commerce  as  a 
common  carrier,  by  motor  vehicle, 
over  irregular  routes,  in  the  -transpor¬ 
tation  of  (1)  Foodstuffs;  (2)  pharma¬ 
ceutical  materials,  supplies,  and  prod- 
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ucts;  (3)  chemicals;  (4)  alcoholic  bever¬ 
ages;  (5)  tobacco  products;  and  (6)  pet 
foods,  in  vehicles  equipped  with  me¬ 
chanical  refrigeration,  (A)  from 
Denver,  CO,  to  points  in  the  United 
States  in  and  west  of  MN,  IA,  MO,  AR, 
and  LA  (except  AK  and  HI),  restricted 
to  the  transportation  of  traffic  origi¬ 
nating  at  (or  moving  from  storage- in¬ 
transit  at)  Denver,  CO,  and  destined 
to  points  in  the  United  States  in  and 
west  of  MN,  IA,  MO,  AR,  and  LA 
(except  AK  and  HI);  and  (B)  from 
points  in  the  United  States  in  and  west 
of  MN,  I  A,  MO,  AR,  and  LA  (except 
AK  and  HI),  to  Denver,  CO,  restricted 
to  the  transportation  of  traffic  origi¬ 
nating  at  points  in  the  United  States 
in  and  west  of  MN,  IA,  MO,  AR,  and 
LA  (except  AK  and  HI),  and  destined 
to  (or  moving  to  storage-in-transit  at) 
Denver,  CO,  and  restricted  in  Parts 
(A)  and  (B)  against  the  transportation 
of  commodities  in  bulk,  that  applicant 
is  fit,  willing,  and  able  properly  to  per¬ 
form  such  service  and  to  conform  to 
the  requirements  of  the  Interstate 
Commerce  Act  and  the  Commission’s 
rules  and  regulations.  The  purpose  of 
this  republication  is  to  indicate  the  ap¬ 
plicant's  actual  grant  of  authority,  and 
to  impose  a  condition  that  the  certifi¬ 
cate  authorized  to  be  issued  in  No.  MC 
113678  (Sub-No.  669)  will  expire  at  the 
end  of  a  3-year  term  unless  prior  to  its 
expiration  date,  but  not  less  than  2 
years  from  its  date  of  issuance,  Curtis 
files  a  petition  for  the  extension  of 
such  certificate  and  demonstrates  that 
it  has  been  in  full  compliance  with  the 
terms  and  conditions  of  its  certificates 
and  with  the  requirements  of  the  In¬ 
terstate  Commerce  Act  and  our  gov¬ 
erning  regulations. 

MC  118838  (Sub-18F)  (corrected  re¬ 
publication),  filed  February  9,  1978, 
published  in  the  Federal  Register 
issues  of  March  16,  1978  and  Decem¬ 
ber  7,  1978,  and  republished  this  issue. 
Applicant:  GABOR  TRUCKING, 

INC.,  Rural  Route  4,  Detroit  Lakes. 
MN  56501.  Representative:  Robert  D. 
Gisvold,  1000  First  National  Bank 
Bldg.,  Minneapolis,  MN  55402.  A  Deci¬ 
sion  of  the  Commission,  Review  Board 
Number  2,  decided  September  26.  1978, 
and  served  November  2,  1978,  finds 
that  the  present  and  future  public 
convenience  and  necessity  require  op¬ 
erations  by  applicant  in  interstate  or 
foreign  commerce  as  a  common  carri¬ 
er,  by  motor  vehicle,  over  irregular 
routes,  in  the  transportation  of 
Lumber,  lumber  mill  products,  and 
wood  products,  from  the  facilities  of 
Potlatch  Corporation,  at  or  near 
Couer  d’Alene,  Jaype,  Kamiah,  Lewis¬ 
ton,  Post  Falls,  Potlatch,  Santa,  St. 
Maries,  and  Spalding,  ID,  to  points  in 
IL.  IN,  IA,  MI,  MN.  OH,  and  WI,  re¬ 
stricted  to  the  transportation  of  traf¬ 
fic  originating  at  the  named  origins, 
that  applicant  is  fit,  willing  and  able 


properly  to  perform  such  service  and 
to  conform  to  the  requirements  of  the 
Interstate  Commerce  Act  and  the 
Commission’s  rules  and  regulations. 
The  purpose  of  this  republioation  is  to 
indicate  the  deletion  of  MO,  PA,  and 
WV  as  destination  points;  and  the  de¬ 
letion  of  “and  destined  to  the  indicat¬ 
ed  destination  States”  from  the  re¬ 
striction. 

MC  126118  (Sub-65F)  (republica¬ 
tion),  filed  February  27,  1978,  pub¬ 
lished  in  the  Federal  Register  issue 
of  April  6,  1978,  and  republished  this 
issue.  Applicant:  CRETE  CARRIER 
CORP.,  P.O.  Box  81228,  Lincoln,  NE 
68501.  Representative:  Duane  W. 
Acklie  (same  address  as  applicant).  A 
Decision  of  the  Commission,  by  the 
Initial  Decision  of  Administrative  Law 
Judge  Harold  J.  Sarbacher,  served  Oc¬ 
tober  10,  1978,  becomes  effective  De¬ 
cember  8,  1978,  finds  that  the  present 
and  future  public  convenience  and  ne¬ 
cessity  require  operations  by  applicant 
in  interstate  or  foreign  commerce  as  a 
common  carrier,  by  motor  vehicle, 
over  irregular  routes,  in  the  transpor¬ 
tation  of  (1)  Wine  and  alcoholic  bever¬ 
ages  (except  commodities  in  bulk,  in 
tank  vehicles);  and  (2)  non-alcoholic 
beverages  when  moving  in  mixed  loads 
with  (1)  above  (except  commodities  in 
bulk,  in  tank  vehicles),  from  points  in 
CA,  to  points  in  CT,  DE,  IL,  IN,  IA, 
KS,  KY,  MA,  MD,  MI,  MN,  MO,  NE, 
NH,  NJ,  NY,  OH,  OK,  PA,  RI,  TN,  VA, 
WV,  WI,  and  the  District  of  Columbia, 
that  applicant  is  fit,  willing,  and  able 
properly  to  perform  such  service  and 
to  conform  to  the  requirements  of  the 
Interstate  Commerce  Act  and  the 
Commission’s  rules  and  regulations. 
The  purpose  of  this  republication  is  to 
indicate  applicant’s  actual  grant  of  au¬ 
thority. 

MC  135684  (Sub-80F)  (republica- 
tion),  filed  March  30,  1978,  published 
in  the  Federal  Register  issue  of  May 
25,  1978,  and  republished  this  issue. 
Applicant:  BASS  TRANSPORTA¬ 

TION  CO.,  INC.,  P.O.  Box  391,  Old 
Croton  Road,  Flemington,  NJ  08822. 
Representative:  Herbert  Alan  Dubin, 
1320  Fensick  Lane,  Silver  Spring,  MD 
20910.  A  Decision  of  the  Commission, 
by  the  Initial  Decision  of  Administra¬ 
tive  Law  Judge  Isabelle  R.  Cappelo, 
served  October  10,  1978,  becomes  ef¬ 
fective  December  8,  1978,  finds  that 
the  present  and  future  public  conven¬ 
ience  and  necessity  require  operations 
by  applicant  in  interstate  or  foreign 
commerce  as  a  common  carrier,  by 
motor  vehicle,  over  irregular  routes,  in 
the  transportation  of  Foam  (except  in 
bulk,  in  tank  vehicles),  from  the  facili¬ 
ties  of  Tenneco  Chemicals,  at  East 
Rutherford,  NJ,  to  Stoughton,  MA, 
that  applicant  is  fit,  willing,  and  able 
properly  to  perform  such  service  and 
to  conform  to  the  requirements  of  the 


Interstate  Commerce  Act  and  the 
Commission’s  rules  and  regulations. 
The  purpose  of  this  republication  is  to 
modify  the  commodity  description. 

MC  143264  (Sub-4F)  (republication), 
filed  February  22,  1978,  published  in 
the  Federal  Register  issue  of  April  6, 
1978,  and  republished  this  issue.  Appli¬ 
cant:  DAIRY  LEASING  SERVICE. 
INC.,  803  Herring  Avenue,  Wilson,  NC 
27893.  Representative:  Thomas  N.  Wil- 
less,  1000  Sixteenth  St.  NW„  Washing¬ 
ton,  D.C.  20036.  A  Decision  of  the 
Commission,  Review  Board  Number  4, 
decided  November  1,  1978,  and  served 
November  20,  1978,  finds  that  the 
present  and  future  public  convenience 
and  necessity  require  operations  by 
applicant  in  interstate  or  foreign  com¬ 
merce  as  a  contract  carrier,  by  motor 
vehicle,  over  irregular  routes,  in  the 
transportation  of  (1)  Dairy  products 
(except  in  bulk),  (a)  from  Charlotte, 
Wilson,  and  Winston-Salem,  NC,  to 
points  in  FL,  GA,  LA,  MD,  PA,  SC, 
TN,  and  VA;  (b)  from  Chambersburg, 
PA,  to  points  in  FL,  GA,  MD,  NC,  SC, 
and  VA;  (c)  from  Atlanta,  GA,  to 
points  in  FL,  MD,  NC,  PA,  SC,  and 
VA,  and  (d)  from  Edmeston  and 
Walton,  NY,  to  points  in  FL.  GA.  NC, 
and  VA;  (2)  (a)  frozen  juice  concen¬ 
trate,  from  Dade  City,  Dunedin,  Ocala, 
and  Plymouth,  FL,  to  points  in  NC 
and  VA;  (b)  fruit  juice,  from  Braden¬ 
ton,  FL,  to  points  in  NC  and  VA;  and 
(c)  citrus  juice,  from  Lakeland,  FL,  to 
points  in  GA,  MD,  NY,  PA.  SC,  VA, 
NC,  and  WV;  and  (3)  foodstuffs 
(except  in  bulk),  from  Allentown,  PA, 
to  points  in  GA,  MD,  NC,  SC.  and  VA; 
under  a  continuing  contract  or  con¬ 
tracts  with  Kraft,  Inc.,  of  Glenview, 
IL,  will  be  consistent  with  the  public 
interest  and  the  national  transporta¬ 
tion  policy,  that  applicant  is  fit,  will¬ 
ing,  and  able  properly  to  perform  such 
service  and  to  conform  to  the  require¬ 
ments  of  the  Interstate  Commerce  Act 
and  the  Commission’s  rules  and  regu¬ 
lations.  The  purpose  of  this  republica¬ 
tion  is  to  indicate  applicant’s  actual 
grant  of  authority. 

Finance  Applications 

The  following  applications  seek  ap¬ 
proval  to  consolidate,  purchase,  merge, 
lease  operating  rights  and  properties, 
or  acquire  control  through  ownership 
of  stock,  of  rail  carriers  or  motor  carri¬ 
ers  pursuant  to  Sections  11343  (for¬ 
merly  Section  5(2))  or  11349  (formerly 
Section  210a(b))  of  the  Interstate 
Commerce  Act. 

An  original  and  one  copy  of  protests 
against  the  granting  of  the  requested 
authority  must  be  filed  with  the  Com¬ 
mission  within  30  days  after  the  date 
of  this  Federal  Register  notice.  Such 
protest  shall  comply  with  Special 
Rules  240(c)  or  240(d)  of  the  Commis¬ 
sion’s  General  Rules  of  Practice  (49 
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CPR  1100.240)  and  shall  include  a  con¬ 
cise  statement  of  protestant's  interest 
in  the  proceeding.  A  copy  of  the  pro¬ 
test  shall  be  served  concurrently  upon 
applicant’s  representative,  or  appli¬ 
cant,  if  no  representative  is  named. 

Each  applicant  states  that  approval 
of  its  application  will  not  significantly 
affect  the  quality  of  the  human  envi¬ 
ronment  nor  involve  a  major  regula¬ 
tory  action  under  the  Energy  Policy 
and  Conservation  Act  of  1975. 

MC-F-13776F  (republication).  The 
October  26,  1978  Federal  Register 
Notice  (pp.  50101-50102)  of  the  appli¬ 
cation  filed  by  CRST,  INC.,  3930  16th 
Avenue,  SW,  P.O.  Box  68,  Cedar 
Rapids.  IA  52403  to  purchase  a  portion 
of  the  operating  rights  of  BURG- 
MEYER  BROS.,  INC.,  1342  North 
Howard  Street,  Philadelphia,  PA 
19122,  contained  various  errors  and 
omissions.  (1)  The  correct  spelling  of 
Vendor’s  name  is  BURGMEYER 
BROS.,  INC.  (2)  The  prior  Notice 
omitted  reference  to  that  portion  of 
the  authority  sought  to  be  purchased 
authorizing  intermediate  and  off-route 
point  service  in  and  around  Pitts¬ 
burgh.  PA,  Chicago.  IL,  New  York,  NY 
and  Baltimore,  MD.  (3)  The  prior 
Notice  omitted  reference  to  CRST, 
INC.’S  request  to  tack  the  authority 
sought  to  be  purchased  with  its  exist¬ 
ing  authority  at  Chicago,  IL.  Repre¬ 
sentatives:  Robert  E.  Konchar,  Esq., 
2720  First  Avenue,  NE,  P.O.  Box  1943, 
Cedar  Rapids,  IA  52406,  and  A.  David 
Millner,  Esq.,  167  Fairfield  Road.  P.O. 
Box  1409,  Fairfield,  NJ  07006. 

MC-F-13820.  Authority  sought  for 
purchase  by  FRUIT-BELT  TRUCK¬ 
ING  INC.,  12  Smith  Street,  St.  Cather¬ 
ines,  Province  of  Ontario,  CD  L2T 
3H9,  of  a  portion  of  the  operating 
rights  of  MOTEK  TRANSPORT, 
INC.,  P.O.  Box  239,  2250  Maple 

Avenue,  Hatfield,  PA  19440,  and  for 
acquisition  by  CATHERINE  FA- 
BELLO  and  VICTOR  BARANUIK, 
both  of  St.  Catherines,  Province  of 
Ontario,  CD  L2T  3H9,  of  control  of 
such  rights  through  the  transaction. 
Applicant’s  attorney:  Robert  Gunder- 
man.  Suite  710  Statler  Hilton,  Buffalo, 
NY  14202.  Operating  rights  sought  to 
be  purchased:  Packinghouse  products 
as  described  in  paragraphs  A,  B  and  C 
of  the  appendix  Ex  Parte  No.  MC-38, 
Modification  of  Motor  Contract  Carri¬ 
ers  of  Packing-House  Products,  46 
M.C.C.  23,  as  a  common  carrier,  over 
irregular  routes  from  ports  of  entry  on 
the  United  States-Canada  Boundary 
line  at  Buffalo  and  Niagara  Falls,  NY 
to  New  York,  NY,  and  points  within  50 
miles  thereof,  with  no  transportation 
for  compensation  on  return  except  as 
otherwise  authorized.  RESTRIC¬ 
TION:  The  operations  authorized 
under  the  commodity  description  next 
above  are  restricted  to  foreign  com¬ 
merce  only.  Fresh  fruits,  fresh  vegeta¬ 


bles,  and  the  commodities  described  in 
paragraphs  A,  B  and  C,  in  the  appen¬ 
dix  to  the  report  in  Modification  of 
Permits  Packing-House  Products,  48 

M. C.C.  628,  between  the  ports  of  entry 
on  the  United  States-Canada  Bound¬ 
ary  line  at  Alexandria  Bay,  Buffalo, 
and  Niagara  Falls,  NY,  on  the  one 
hand,  and,  on  the  other,  points  in  CT, 
DE,  MD,  MA,  NJ,  NY,  OH,  PA,  RI, 
and  DC.  Transferee  presently  holds 
authority  from  the  Commission  in 
Docket  No.  MC-1 17993  and  Subs 
thereunder  to  operate  as  a  common 
carrier  in  the  States  of  CT,  DE,  DC, 
FL.  GA,  IL,  IA,  MD,  MA,  MI.  MO,  ND. 
NY,  NC,  OH,  PA,  RI,  SC.  VA,  and 
W.VA.  Application  has  not  been  filed 
for  temporary  authority  under  section 
210a(b). 

No.  MC-F-13838F.  Authority  sought 
for  purchase  by  COHEY  TRUCKING 
COMPANY,  INC.,  3015  Vermont 
Avenue,  Baltimore,  MD  21227,  of  a 
portion  of  the  operating  rights  of  EL¬ 
LIOTT  BROTHERS  TRUCKING 
COMPANY.  INC.,  P.O.  Box  719, 
Easton,  MD  21610,  and  for  acquisition 
by  WILLIAM  R.  COHEY.  of  Balti¬ 
more,  MD  21227,  of  control  of  such 
rights  through  the  transaction.  Appli¬ 
cants’  attorneys:  John  R.  Sims.  Jr.  and 
John  L.  Boyd,  Jr.,  425  13th  Street, 

N. W.,  Suite  915,  Washington,  D.C. 

20004.  Operating  rights  sought  to  be 
purchased:  General  commodities, 

except  Class  A  and  B  explosives  other 
than  small  arms  ammunition,  house¬ 
hold  goods  as  defined  by  the  Commis¬ 
sion,  commodities  in  bulk,  and  com¬ 
modities  requiring  special  equipment, 
as  a  common  carrier  over  regular 
routes,  between  Alexandria,  VA  and 
Baltimore,  MD,  via  Priests  Bridge  and 
Glen  Burnie,  MD,  serving  various  in¬ 
termediate  and  off-route  points. 
Vendee  is  authorized  to  operate  as  a 
common  carrier  in  MD,  PA,  DE,  VA, 
NJ,  NY,  and  DC.  Application  has  not 
been  filed  for  temporary  authority 
under  section  210a(b). 

No.  MC-F-13843F.  Authority  sought 
for  purchase  by  SUNDERMAN 
TRANSFER,  INC.,  P.O.  Box  63. 
Windom,  MN  56101,  of  a  portion  of 
the  operating  rights  of  RED- 
FEATHER  FAST  FREIGHT,  INC., 
(Merle  J.  Nicola,  Trustee  in  Bankrupt¬ 
cy),  2606  North  11th  St.,  Omaha,  NE 
68110,  and  for  acquisition  by  L.  E. 
SUNDERMAN  and  EUGENE  SUN¬ 
DERMAN,  both  of  Windom,  MN 
56101,  of  control  of  such  rights  sought 
to  be  acquired  through  the  purchase. 
Applicants’  attorneys:  Gene  P.  John¬ 
son,  P.O.  Box  2471,  Fargo,  ND  58108 
and  Donald  L.  Stern,  7171  Mercy 
Road,  Omaha,  NE  68106.  Operating 
rights  sought  to  be  purchased:  Cheese, 
as  a  common  carrier  over  regular 
routes,  from  Marshfield,  Monroe,  and 
Portage,  WI,  to  Kansas  City  and  St. 


Joseph,  MO,  Omaha,  NE,  and  Sioux 
City,  IA,  as  described  in  No.  MC- 
13999.  Vendee  is  authorized  to  operate 
as  a  contract  carrier  pursuant  to  No. 
MC-125103  within  that  part  of  the 
United  States  in  and  east  of  ND,  SD, 
NE,  CO,  OK,  and  TX.  but  holds  no  au¬ 
thority  to  operate  as  a  common  carri¬ 
er.  Dual  operations  are  involved.  Ap¬ 
plication  has  not  been  filed  for  tempo¬ 
rary  authority  under  section  210a(b). 

MC-F-13845F.  Authority  sought  for 
purchase  by  GEORGE  W.  KUGLER, 
INC.,  2800  East  Waterloo  Road, 
Akron,  OH  44312,  of  a  portion  of  the 
operating  rights  of  Rubber  City  Ex¬ 
press,  Inc.,  1805  East  Market  Street, 
Akron,  OH  44305,  and  for  control  of 
such  rights  by  George  W.  Kugler,  Inc. 
through  the  acquisition.  Applicants’ 
attorney:  David  A.  Turano,  George, 
Greek,  King,  McMahon  &  McCon- 
naughey,  100  East  Broad  Street,  Co¬ 
lumbus,  OH  43215.  Operating  rights 
sought  to  be  purchased:  Permit  MC- 
136470  (1)  petroleum  and  petroleum 
products  (except  in  bulk)  and  (2)  ma¬ 
terials  and  supplies  normally  dealt  in 
by  retail  gasoline  service  stations  in 
mixed  loads  with  commodities  in  (1) 
above  from  Paulsboro,  NJ,  to  points  in 
OH  and  PA,  under  a  continuing  con- 
,  tract  or  contracts  with  Mobil  Oil  Cor¬ 
poration  of  New  York,  NY;  Permit 
MC-136470  Sub  3  silica  gel  and  silica 
gel  catalysts  (except  commodities  in 
bulk)  from  Paulsboro,  NJ,  to  points  in 
OH  and  a  designated  portion  of  west¬ 
ern  PA  under  a  continuing  contract  or 
contracts  with  Mobil  Oil  Corporation 
of  New  York,  NY.  Vendee  is  author¬ 
ized  to  operate  as  a  common  carrier  of 
specified  commodities  in  all  states  in 
and  east  of  ND,  SD,  NE,  KS,  OK,  and 
TX.  Application  has  been  filed  for 
temporary  authority  under  Section 
210a(b). 

Note.— MC  125533  (Sub-29F)  is  a  directly 
related  matter. 

MC-F-13846F.  Authority  sought  for 
THE  MASON  AND  DIXON  LINES. 
INCORPORATED,  Eastman  Road, 
P.O.  Box  969,  Kingsport,  TN,  37662,  to 
purchase  the  operating  rights  of 
MOAN  BROS.  EXPRESS,  INC.,  30 
Brown  Avenue,  North  Providence,  RI, 
02904,  and  for  acquisition  by  E.  Wil¬ 
liam  King,  P.O.  Box  969,  Kingsport, 
TN,  37662,  John  R.  King,  P.O.  Box 
969,  Kingsport,  TN,  37662,  and  M.  K. 
Norris.  1400  Belmeade  Place,  Kings¬ 
port,  TN,  37660,  of  control  of  such 
rights  through  the  transaction.  Appli¬ 
cants’  representatives:  Kim  D.  Mann, 
Esquire,  7101  Wisconsin  Avenue, 
Washington,  DC,  20014;  and  Frank  J. 
Weiner,  Esquire,  15  Court  Square, 
Boston,  MA,  02108.  Operating  rights 
sought  to  be  acquired:  (i)  General  com¬ 
modities,  with  exceptions.  (A)  regular 
routes  between  Hope,  RI  and  Boston, 
MA  and  between  Providence  and 
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Wakefield,  RI,  serving  named  interme¬ 
diate  and  off-route  points  in  RI  and 
MA,  and  (B)  irregular  routes  from 
Westerly,  RI  to  points  in  a  portion  of 
New  London  County,  CN,  and  between 
West  Warwick,  RI,  on  the  one  hand, 
and,  on  the  other,  points  in  RI;  (ii) 
Household  goods  over  irregular  routes 
between  West  Warwick,  RI  and  Ston- 
ington,  CN,  on  the  one  hand,  and,  on 
the  other,  points  in  CN  and  RI  and  be¬ 
tween  Westerly,  RI,  on  the  one  hand, 
and,  on  the  other,  points  in  CN,  MA, 
and  NY;  (iii)  Coffee  and  tea  from 
Boston,  MA  to  points  in  Bristol,  Kent, 
Providence,  and  Washington  Counties, 
RI;  (iv)  Laundry  supplies  from  Cam¬ 
bridge,  MA  to  Johnston,  South  Kings¬ 
ton,  Newport,  and  Westerly,  RI;  (v) 
Meat  from  Boston,  MA  to  South 
Kingston,  RI;  and  (vi)  School  supplies 
from  Boston,  MA  to  North  Kingston, 
RI.  Vendee  is  authorized  to  operate  as 
a  common  carrier  in  AL,  AR.  CN,  DE, 
DC,  GA,  IL,  IN,  I  A,  KA,  LA,  ME,  MD, 
MA,  MI,  MS,  MO,  NE,  NJ,  NY,  NC. 
ND,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  VA, 
and  WV.  Application  has  been  filed  for 
temporary  authority  under  section 
210a(b)  of  the  Act.  (Hearing  Site: 
Providence,  RI  or  Boston,  MA.) 

MC-F-13849F.  Transferee;  GRAND 
ISLAND  MOVING  &  STORAGE  CO., 
INC.,  P.O.  Box  2122,  Grand  Island,  NE 
68801.  Transferor:  JBH  &  ASSO¬ 
CIATES,  INC.,  P.O.  Box  250,  Route  2, 
Elwood,  NE  68937.  Representative: 
Richard  A.  Peterson,  Peterson, 
Bowman,  Larsen  &  Swanson,  521 
South  14th  St.,  Suite  500,  P.O.  Box 
81849,  Lincoln,  NE  68501.  Authority 
sought  to  purchase  by  Grand  Island 
Moving  &  Storage  Co.,  Inc.,  P.O.  Box 
2122,  Grand  Island,  NE  68801,  of  the 
operating  rights  of  JBH  &  Associates, 
Inc.,  P.O.  Box  250,  Route  2,  Elwood, 
NE  68937,  of  control  of  such  rights 
through  the  transaction.  Applicant’s 
attorney:  Richard  A.  Peterson,  P.O. 
Box  81849,  Lincoln,  NE  68501.  Operat¬ 
ing  rights,  as  a  common  carrier ,  of 
General  commodities  (except  those  of 
unusual  value,  classes  A  and  B  explo¬ 
sives,  household  goods  as  defined  by 
the  Commission,  commodities  requir¬ 
ing  special  equipment,  and  commod¬ 
ities  in  bulk),  sought  to  be  transferred: 
REGULAR  ROUTES:  (1)  Between 
Grand  Island,  NE,  and  Omaha,  NE, 
serving  no  intermediate  points:  From 
Grand  Island  over  U.S.  Hwy  30  to 
junction  U.S.  Hwy  275,  then  over  U.S. 
Hwy  275  to  Omaha,  and  return  over 
the  same  route.  From  Grand  Island 
over  U.S.  Hwy  30  to  junction  U.S.  Hwy 
275,  then  over  U.S.  Hwy  275  to  junc¬ 
tion  NE  Hwy  8,  then  over  NE  Hwy  8  to 
Omaha,  and  return  over  the  same 
route.  (2)  Between  Kearney,  NE,  and 
Grand  Island,  NE,  serving  all  interme¬ 
diate  points:  From  Kearney  over  U.S. 
Hwy  30  to  Grand  Island,  and  return 
over  the  same  route.  (3)  Between 


Grand  Island,  NE,  and  Beatrice,  NE, 
serving  all  intermediate  points,  and 
serving  the  off-route  points  of  McCool 
Junction,  Harvard,  Henderson,  and 
Hastings,  NE:  From  Grand  Island  over 
U.S.  Hwy  281  to  junction  U.S.  Hwy  34, 
then  over  U.S.  Hwy  34  to  Lincoln,  NE, 
then  over  U.S.  Hwy  77  to  Beatrice;  and 
return  from  Beatrice  over  U.S.  Hwy  77 
to  junction  NE  Hwy  33,  then  over  NE 
Hwy  33  to  Dorchester,  NE,  then  over 
U.S.  Hwy  6  to  Fairmont,  NE,  then  over 
U.S.  Hwy  81  to  junction  U.S.  Hwy  34, 
then  over  U.S.  Hwy  34  to  junction  U.S. 
Hwy  281,  and  then  over  U.S.  Hwy  281 
to  Grand  Island.  (4)  Between  Kearney, 
NE,  and  Omaha,  NE,  serving  all  inter¬ 
mediate  points  and  serving  the  Com- 
husker  Ordnance  Plant  as  an  off-route 
point:  From  Kearney  over  U.S.  Hwy  30 
to  junction  U.S.  Hwy  275,  then  over 
U.S.  Hwy  275  to  Omaha,  and  return 
over  the  same  route.  (5)  Between 
Grand  Island,  NE,  and  Beatrice,  NE, 
serving  all  intermediate  points,  those 
off-route  points  within  10  miles  of  the 
described  route  and  the  off-route 
points  of  Harvard  and  Henderson,  NE: 
From  Grand  Island  over  NE  Hwy  2  to 
Lincoln,  NE,  then  over  U.S.  Hwy  77  to 
Beatrice,  and  return  over  the  same 
route.  (6)  Between  junction  U.S.  Hwy 
77  and  NE  Hwy  33,  and  junction  NE 
Hwy  2  and  U.S.  Hwy  81  north  of  York, 
NE,  serving  all  intermediate  points, 
those  off-route  points  within  10  miles 
of  the  described  route,  and  the  off- 
route  points  of  Harvard  and  Hender¬ 
son,  NE:  From  junction  U.S.  Hwy  77 
and  NE  Hwy  33  over  NE  Hwy  33  to 
junction  U.S.  Hwy  6,  then  over  U.S. 
Hwy  6  to  junction  U.S.  Hwy  81,  then 
over  U.S.  Hwy  81  to  junction  NE  Hwy 
2,  and  return  over  the  same  route.  (7) 
Serving  the  facilities  of  Western  Elec¬ 
tric  Company,  Incorporated,  at  or  near 
Underwood,  IA,  in  connection  with 
carrier’s  otherwise  authorized  regular- 
route  operations  from  and  to  Omaha, 
NE.  IRREGULAR  ROUTE:  (1)  Be¬ 
tween  points  in  Hall  County,  NE, 
those  in  that  part  of  Hamilton 
County,  NE,  west  of  NE  Hwy  14  and 
those  in  that  part  of  Howard  and  Mer¬ 
rick  Counties,  NE,  south  of  NE  Hwy 
92.  (2)  Between  points  in  Hall  County, 
NE,  those  in  that  part  of  Hamilton 
County,  NE,  west  of  NE  Hwy  14  and 
those  in  that  part  of  Howard  and  Mer¬ 
rick  Counties,  NE,  south  of  NE  Hwy 
92,  on  the  one  hand,  and,  on  the  other, 
points  in  that  part  of  NE  east  of  NE 
Hwy  61  (except  Omaha),  points  on 
U.S.  Hwy  30  between  Omaha  and 
Grand  Island,  and  points  in  Sherman, 
Valley,  Howard  and  Custer  Counties, 
NE.  RESTRICTION:  the  operations 
authorized  herein  are  restricted  to  the 
performance  of  service  solely  within 
Nebraska.  Grand  Island  Moving  & 
Storage  Co.,  Inc.,  holds  authority  as  a 
common  carrier  conducting  operations 
under  docket  No.  MC-135283  and  Subs 


thereto,  within  the  states  of  NE,  IA, 
IL.  MO,  MN,  WI,  VT,  PA,  IN,  MI,  OH, 
CO,  KS,  MS,  AL,  TX,  DE,  CT,  NY, 
KY,  MD,  WV,  ME,  NH,  MA,  RI,  NJ. 
and  VA.  Application  has  been  filed  for 
temporary  authority  under  section 
210a(b). 

MC-F-13853F.  Transferee:  TIGGES 
TRUCKING  INC.,  5071  JFK  Road. 
Dubuque,  IA  52001.  Transferor: 
KATUIN  BROS.  INC.,  Highway  61 
South,  P.O.  Box  311,  Fort  Madison,  IA 
52627.  Representative:  Carl  E. 
Munson,  Registered  Practitioner,  469 
Fischer  Building,  Dubuque,  IA  52001. 
Authority  sought  to  purchase  by 
Tigges  Trucking  Inc.,  5071  JFK  Road, 
Dubuque,  IA  52001,  of  a  portion  of  the 
operating  rights  of  Katuin  Bros.  Inc., 
Highway  61  South,  P.O.  Box  311,  Fort 
Madison,  LA  52627,  and  for  the  acquisi¬ 
tion  by  Kenneth  H.  Tigges  and  Janice 
M.  Tigges,  5071  JFK  Road,  Dubuque, 
IA  52001,  of  control  of  such  rights 
through  the  transaction.  Applicants’ 
representative:  Carl  E.  Munson,  469 
Fischer  Building,  Dubuque,  I A  52001. 
Operating  rights  as  a  common  carrier, 
over  irregular  routes,  sought  to  be 
transferred:  (1)  Fertilizer,  from  Du¬ 
buque,  IA,  to  points  in  IL  on  and 
north  of  Illinois  Highway  9;  and  (2) 
Liquid  fertilizer  and  liquid  fertilizer 
ingredients,  from  Dubuque,  IA,  to 
points  in  MN,  WI,  and  IL  (except 
Depue  and  East  St.  Louis  and  points  in 
their  respective  commercial  zones  as 
defined  by  the  Commission).  Tigges 
Trucking  Inc.  holds  authority  as  a 
common  carrier  conducting  operations 
to  transport  said  gravel,  stone  and  as¬ 
phalt  mix  in  dump  vehicles,  from  Prai¬ 
rie  du  Chien,  WI,  to  counties  in  north¬ 
ern  portion  of  IA.  Application  has 
been  filed  for  temporary  authority 
under  Section  210a(b).  Hearing  site: 
Madison,  WI. 

MC-F-13855F.  Authority  sought  for 
purchase  by  THOMAS  O.  CARTMEL, 
9135  North  Meridian  Street,  Indiana¬ 
polis,  IN,  of  the  operating  rights  of 
O.D.  Thompson  d.b.a.  T  &  S  Compa¬ 
ny,  5726  West  79th  Street,  Indianapo¬ 
lis,  IN,  and  control  of  such  rights 
through  the  transaction.  Representa¬ 
tive:  Orville  G.  Lynch,  P.O.  Box  364, 
Westfield,  IN  46074.  Operating  rights 
sought  to  be  transferred:  Paper  Bags, 
on  pallets,  as  a  contract  carrier,  from 
the  facilities  of  Samson-Midamerica, 
Inc.,  at  Indianapolis,  IN,  to  Minneapo¬ 
lis,  MN,  and  points  in  IL,  the  Lower 
Peninsula  of  MI,  OH,  and  PA.  Restric¬ 
tion:  The  authority  granted  herein  is 
limited  to  a  transportation  service  to 
be  performed  under  a  continuing 
contract(s)  with  Samson-Midamerica, 
Inc.,  of  Indianapolis,  IN.  Vendee  pres¬ 
ently  holds  no  authority  from  this 
Commission  but  is  affiliated  with 
Jasper  Furniture  Forwarding,  Inc., 
which  is  authorized  to  operate,  pursu- 
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ant  to  Certificate  MC  129701,  as  a 
motor  common  carrier  of  New  Furni¬ 
ture,  crated,  from  certain  points  in  IN 
and  KY,  to  points  in  IL,  IN,  IA.  KN. 
KY.  MD,  MI,  MN,  MO,  NB.  NY,  OH, 
PA,  TN,  VA,  WV,  WI,  and  the  D.C.  Ap¬ 
plication  has  been  filed  for  temporary 
authority  under  Section  210a(b). 

MC-F-13856F.  Authority  sought  to 
purchase  by  TFS,  INC.,  Box  126, 
Rural  Route  2,  Grand  Island,  NE 
68801,  of  a  portion  of  the  operating 
rights  of  Katuin  Bros.,  Inc.,  Highway 
61  South,  P.O.  Box  311,  Fort  Madison, 
IA  52627,  and  for  acquisition  by 
Robert  Wenzl,  Box  126,  Rural  Route 
2,  Grand  Island,  NE  68801,  of  control 
of  such  rights  through  the  transac¬ 
tion.  Applicants’  representatives: 
Gailyn  L.  Larsen,  P.O.  Box  81849,  Lin¬ 
coln,  NE  68501,  and  Carl  E.  Munson, 
469  Fischer  Building,  Dubuque,  IA 
52001.  Operating  rights,  as  a  common 
carrier,  over  irregular  routes,  sought 
to  be  transferred:  (1)  Soy  products, 
from  Gladbrook  and  Marshalltown, 
IA,  to  points  in  IL,  KS.  MN,  MO,  OH, 
and  WI,  with  no  transportation  for 
compensation  on  return  except  as  oth¬ 
erwise  authorized;  (2)  Pelletized  lime¬ 
stone  and  gypsum  from  points  in 
Marion  County,  IA,  to  points  in  IL, 
KS,  MN,  MO,  NE,  ND,  SD.  and  WI; 
and  (3)  Animal  feed,  feed  ingredients, 
additives,  and  materials,  and  supplies 
used  in  the  manufacture  and  distribu¬ 
tion  of  animal  feeds  (except  commod¬ 
ities  in  bulk),  between  the  facilities  of 
Kal  Kan  Foods,  Inc.,  at  or  near  Mat- 
toon,  IL,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States 
(except  AK  and  HI),  restricted  to  the 
transportation  of  traffic  originating  at 
or  destined  to  the  facilities  of  Kal  Kan 
Foods,  Inc.,  at  or  near  Mattoon,  IL. 
TFS,  Inc.  holds  authority  as  a  contract 
carrier  conducting  operations  between 
various  points  in  the  United  States  for 
the  account  of  Oxford  Cheese  Corpo¬ 
ration,  Ag  Service,  Inc.,  Morgen  Manu¬ 
facturing  Co.,  Bonsail  Pool  Co.,  and 
Endicott  Clay  Products  Co.  Applica¬ 
tion  has  been  filed  for  temporary  au¬ 
thority  under  Section  210a(b). 

Operating  Rights  Application(s)  Di¬ 
rectly  Related  to  Finance  Proceed¬ 
ings 

notice 

The  following  operating  rights 
application(s)  are  filed  in  connection 
with  pending  finance  applications 
under  Section  5(2)  of  the  Interstate 
Commerce  Act,  or  seek  tacking  and/or 
gateway  elimination  in  connection 
with  transfer  applications  under  Sec¬ 
tion  212(b)  of  the  Interstate  Com¬ 
merce  Act. 

An  original  and  one  copy  of  protests 
to  the  granting  of  the  authorities 
must  be  filed  with  the  Commission 
within  30  days  after  the  date  of  this 


Federal  Register  notice.  Such  pro¬ 
tests  shall  comply  with  Special  Rule 
247(e)  of  the  Commission’s  General 
Rules  of  Practice  (49  CFR  1100.247) 
and  include  a  concise  statement  of 
Protestant’s  interest  in  the  proceeding 
and  copies  of  its  conflicting  authori¬ 
ties.  Verified  statements  in  opposition 
should  not  be  tendered  at  this  time.  A 
copy  of  the  protest  shall  be  served 
concurrently  upon  applicant’s  repre¬ 
sentative  or  applicant  if  no  representa¬ 
tive  is  named. 

Each  applicant  states  that  approval 
of  its  application  will  not  significantly 
affect  the  quality  of  the  human  envi¬ 
ronment  nor  involve  a  major  regula¬ 
tory  action  under  the  Energy  Policy 
and  Conservation  Act  of  1975. 

MC  125533  (Sub-29F),  filed  Decem¬ 
ber  6.  1978.  Applicant:  GEORGE  W. 
KUGLER,  INC.,  2800  East  Waterloo 
Road,  Akron,  Ohio  44312.  Representa¬ 
tive:  David  A.  Turano,  100  East  Broad 
Street,  Columbus,  Ohio  43215.  Author¬ 
ity  sought  as  a  common  carrier,  by 
motor  vehicle,  over  irregular  routes, 
transporting:  (1)  Silica  gel  and  silica 
gel  catalysts  (except  commodities  in 
bulk),  from  Paulsboro,  NJ,  to  points  in 
OH  and  points  in  that  part  of  PA  on 
and  west  of  a  line  beginning  at  junc¬ 
tion  U.S.  Hwy  219  and  the  New  York- 
Pennsylvania  State  line,  then  south 
along  U.S.  Hwy  219  to  junction  U.S. 
Hwy  119,  and  then  south  along  U.S. 
Hwy  119  to  junction  with  the  Pennsyl¬ 
vania-West  Virginia  State  line;  and  (2) 
Petroleum  and  petroleum  products 
(except  in  bulk)  and  materials  and 
supplies  normally  dealt  in  by  retail 
gasoline  service  stations  in  mixed 
loads  with  petroleum  and  petroleum 
products  (except  in  bulk),  from  Pauls¬ 
boro.  NJ,  to  points  in  OH  and  PA. 
(Hearing  site:  Columbus,  OH.) 

Note.— The  purpose  of  this  application  is 
to  convert  a  permit  to  a  certificate  of  public 
convenience  and  necessity  and  is  a  directly 
related  application  to  MC-F-13845P  pub¬ 
lished  in  a  previous  section  of  this  Federal 
Register  issue. 

Motor  Carrier  Intrastate 
Application(s) 

notice 

The  following  applications )  for 
motor  common  carrier  authority  to 
operate  in  intrastate  commerce  seek 
concurrent  motor  carrier  authoriza¬ 
tion  in  interstate  or  foreign  commerce 
within  the  limits  of  the  intrastate  au¬ 
thority  sought,  pursuant  to  Section 
10931  (formerly  Section  206(a)(6))  cf 
the  Interstate  Commerce  Act.  These 
applications  are  governed  by  Special 
Rule  245  of  the  Commission’s  General 
Rules  of  Practice  (49  CFR  1100.245), 
which  provides,  among  other  things, 
that  protests  and  requests  for  infor¬ 
mation  concerning  the  time  and  place 
of  State  Commission  hearings  or  other 


proceedings,  any  subsequent  changes 
therein,  and  any  other  related  matters 
shall  be  directed  to  the  State  Commis¬ 
sion  with  which  the  application  is  filed 
and  shall  not  be  addressed  to  or  filed 
with  the  Interstate  Commerce  Com¬ 
mission. 

Montana  Docket  T-4188,  filed  De¬ 
cember  5,  1978.  Applicant:  TOM  O. 
HIGLE,  d/b/a  HIGLE  TRUCKING. 
1112  O’Neil,  Deer  Lodge,  MT  59722. 
Representative:  William  E.  O’Leary, 
Suite  4G,  Arcade  Building,  Helena, 
MT  59601.  Certificate  of  Public  Con¬ 
venience  and  Necessity  sought  to  oper¬ 
ate  a  freight  service,  as  follows:  Trans¬ 
portation  of:  General  commodities 
(except  those  of  unusual  value.  Classes 
A  and  B  explosives,  household  goods 
as  defined  by  the  Commission,  com¬ 
modities  in  bulk,  and  commodities  re¬ 
quiring  special  equipment  for  loading 
and  unloading),  within  the  City  of 
Deer  Lodge,  MT,  and  a  twenty-five 
(25)  mile  radius  thereof.  Intrastate,  in¬ 
terstate  and  foreign  commerce  author¬ 
ity  sought.  HEARING:  Deer  Lodge. 
MT;  date  and  time  not  yet  fixed.  Re¬ 
quests  for  procedural  information 
should  be  addressed  to  Montana 
Public  Service  Commission,  1227  11th 
Avenue.  Helena,  MT  59601,  and  should 
not  be  directed  to  the  Interstate  Com¬ 
merce  Commission. 

New  York  Docket  T-2237,  filed  No¬ 
vember  28,  1978.  Applicant:  TEAL'S 
EXPRESS,  INC.,  Laura  Street,  Lyons 
Falls,  NY  13368.  Representative:  Roy 
D.  Pinsky,  345  So.  Warren  Street, 
Syracuse,  NY  13202.  Certificate  of 
Public  Convenience  and  Necessity 
sought  to  operate  a  freight  service,  as 
follows:  Transportation  of:  General 
commodities,  between  the  Cities  of 
Syracuse  and  Watertown,  NY.  Intra¬ 
state,  interstate  and  foreign  commerce 
authority  sought.  HEARING:  Date, 
time  and  place  not  yet  fixed.  Requests 
for  procedural  information  should  be 
addressed  to  New  York  State  Depart¬ 
ment  of  Transportation,  1220  Wash¬ 
ington  Avenue,  State  Campus,  Build¬ 
ing  #4,  Room  G-21,  Albany,  NY  12232, 
and  should  not  be  directed  to  the  In¬ 
terstate  Commerce  Commission. 

Tennessee  Docket  MC  3079  (sub-8), 
filed  November  20,  1978.  Applicant: 
MCMINNVILLE  FREIGHT  LINE, 
INC.,  P.O.  Box  790,  Morrison  Road, 
McMinnville,  TN  37110.  Representa¬ 
tive:  James  Clarence  Evans,  1800 
Third  National  Bank  Bldg.,  Nashville, 
TN  37219.  Certificate  of  Public  Con¬ 
venience  and  Necessity  sought  to  oper¬ 
ate  a  freight  service,  as  follows:  Trans¬ 
portation  of:  General  commodities 
(except  used  household  goods,  and  ar¬ 
ticles  which  because  of  size  or  weight 
require  specialized  equipment),  (1)  Be¬ 
tween  Manchester,  TN  and  Chatta¬ 
nooga,  TN,  and  that  part  of  the  Com¬ 
mercial  Zone  of  Chattanooga  lying 
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within  the  State  of  TN,  via  U.S.  Hwy 
41,  using  various  segments  of  that  part 
of  Interstate  24  lying  within  TN  and 
between  Chattanooga  and  Manchester 
as  alternate  route  segments.  (2)  Be¬ 
tween  McMinnville  and  Chattanooga, 
TN  and  that  portion  of  its  Commercial 
Zone  lying  within  the  State  of  TN  over 
the  following  route:  Prom  McMinn¬ 
ville  via  TN  Hwy  56  to  junction  TN 
Hwy  108,  thence  via  TN  Hwy  108  to  its 
junction  with  TN  Hwy  27,  and  thence 
via  Hwy  27  to  Chattanooga,  and 
return  over  the  same  route.  Each  of 
the  above  routes  is  to  be  used  in  con¬ 
junction  with  all  other  authority  pres¬ 
ently  held  or  hereafter  acquired  by  ap¬ 
plicant,  the  authority  sought  is  re¬ 
stricted  against  the  handling  of  traffic 
moving  between  Chattanooga  and 
Nashville  and  their  respective  Com¬ 
mercial  Zones.  Co-extensive  interstate 
authority  is  also  sought.  Intrastate,  in¬ 
terstate  and  foreign  commerce  author¬ 
ity  sought.  HEARING:  February  15, 
1979,  at  9:30  A.M.,  at  Cl-110  Cordell 
Hull  Bldg,  Nashville,  TN  37219.  Re¬ 
quests  for  procedural  information 
should  be  addresed  to  Tennessee 
Public  Service  Commission,  Cl-102 
Cordell  Hull  Bldg.,  Nashville,  TN 
37219,  and  should  not  be  directed  to 
the  Interstate  Commerce  Commission. 

By  the  Commission. 

H.  G.  Homme,  Jr., 
Secretary. 

[FR  Doc.  78-36455  Filed  12-29-78;  8:45  am] 


[6820-23-M] 

GENERAL  SERVICES 
ADMINISTRATION 

TASK  FORCE  ON  HISTORIC  PRESERVATION 


Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  three  day 
meeting  of  the  Task  Force  on  Historic 
Preservation.  The  meeting  will  be  con¬ 
vened  Tuesday,  January  16  through 
Thursday,  January  18,  1979,  at  9:00 
a.m..  Room  5141,  General  Services  Ad¬ 
ministration,  18th  and  F  Streets,  N.W., 
Washington,  D.C.  20405.  The  Task 
Force  on  Historic  Preservation  will 
review  methods  by  which  GSA  fulfills 
its  mandate  regarding  historic  preser¬ 
vation,  and  make  recommendations 
for  changes  as  appropriate.  The  meet¬ 
ing  will  be  open  to  the  public. 

Dated:  December  28,  1978. 

Robert  L.  Jones, 
Acting  Commissioner, 
Public  Buildings  Service. 


[FR  Doc.  78-36471  Filed  12-29-78;  10:15  am] 
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_  sunshine  act  meetings _ 

This  section  of  the  FEDERAL  REGISTER  contains  notices  of  meetings  published  under  the  "Government  in  the  Sunshine  Act”  (Pub.  1.  94-409)  5  U.S.C. 
552b(e)(3) 


CONTENTS 

Items 

Commodity  Futures  Trading 


Commission .  1 

Federal  Home  Loan  Bank 

Board .  2 

Nuclear  Regulatory 

Commission .  3 

Securities  and  Exchange 
Commission .  4 


[6351 -01 -M] 

1 

COMMODITY  FUTURES  TRADING 
COMMISSION. 

TIME  AND  DATE:  11  a.m.,  January  5. 
1979. 

PLACE:  2033  K  Street  NW.,  Washing¬ 
ton.  D.C.,  Eighth  floor  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Market  surveillance. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Jane  Stuckey.  254-6314. 

[S-2619-78  Filed  12-28-78:  2:17  pm] 


[6720-01 -Ml 

2 

FEDERAL  HOME  LOAN  BANK 
BOARD. 

TIME  AND  DATE:  9:30  a.m..  January 
4,  1979. 

PLACE:  1700  G  Street  NW..  sixth 
floor.  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Franklin  O.  Bolling.  202-377-6677. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  proposed  revision  of 
charges  for  printed  copies  and  magnetic 
tapes  of  Insured  Institution  Financial  Data. 

Consideration  of  Association  request  to 
participate  in  check  verification/guarantee 
systems— Winter  Hill  Federal  Savings  & 
Loan  Association.  Sommerville,  Mass,  and 
Freedom  Federal  Savings  &  Loan  Associ¬ 
ation.  Worcester.  Mass. 

Consideration  of  application  for  bank 
membership— Marble  Savings  Bank.  Rut¬ 
land.  Vt. 


Application  for  permission  to  organize  a 
new  Federal— B.  B.  Saunders  et  al..  Slidell, 
La. 

Branch  Office  Application— Westchester 
Federal  Savings  and  Loan  Association.  New 
Rochelle,  New  York. 

Branch  office  application— Mid-State  Fed¬ 
eral  Savings  &  Loan  Association,  Ocala,  Fla. 

Branch  office  application— Local  Federal 
Savings  &  Loan  Association.  Oklahoma 
City.  Okla. 

Concurrent  consideration  of  branch  office 
applications— (1)  First  Federal  Savings  & 
Loan  Association  of  Lake  Worth.  Lake 
Worth,  Fla.:  and,  (2)  Washington  Federal 
Savings  &  Loan  Association,  Miami,  Fla. 

Bank  membership  and  insurance  of  ac¬ 
counts  applications— Great  Western  Savings 
&  Loan  Association,  Herminston,  Oreg. 

Concurrent  consideration  of— (1)  Limited 
facility  application— Heritage  Federal  Sav¬ 
ings  &  Loan  Association.  Daytona  Beach, 
Fla.;  and,  (2)  Branch  office  application— 
First  Federal  Savings  &  Loan  Association  of 
Lake  Worth.  Lake  Worth.  Fla. 

Dated:  December  28,  1978. 

Ronald  A.  Snider, 
Assistant  Secretary. 
tS-2620-78  Filed  12-28-78;  3:30  pm] 


[7590-01  -M] 

3 

NUCLEAR  REGULATORY  COM¬ 
MISSION. 

DATE:  December  28.  1978. 

PLACE:  Chairman’s  Conference 

Room.  1717  H  Street  NW..  Washing¬ 
ton,  D.C. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  December  28 

1:30  p.m.— Discussion  of  senior  executive 
service  positions  and  executive  budget  re¬ 
quest  (approximately  1  hour,  closed— ex¬ 
emption  6). 

CONTACT  PERSON  FOR  MORE  IN¬ 
FORMATION: 

Walter  Magee.  202-634-1410. 

Dated:  December  27,  1978. 

Walter  Magee, 
Office  of  the  Secretary. 

tS-2618-78  Filed  12-28-78;  2:12  pm] 


[8010-01-M] 

4 

SECURITIES  AND  EXCHANGE 
COMMISSION. 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in 
the  Sunshine  Act,  Pub.  L.  94-409,  that 
the  Securities  and  Exchange  Commis¬ 
sion  will  hold  the  following  meetings 
during  the  week  of  January  2,  1979,  in 
Room  825,  500  North  Capitol  Street, 
Washington,  D.C. 

Closed  meetings  will  be  held  on 
Wednesday,  January  3,  1979  at  10:00 
a.m.  and  on  Thursday,  January  4, 
1979,  at  2:30  p.m.  An  open  meeting  will 
be  held  on  Thursday,  January  4,  1979 
at  9:30  a.m. 

The  Commissioners,  their  legal  assis¬ 
tants,  the  Secretary  of  the  Commis¬ 
sion,  and  recording  secretaries  will 
attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  pres¬ 
ent. 

The  General  Counsel  of  the  Com¬ 
mission,  or  his  designee,  has  certified 
that,  in  his  opinion,  the  items  to  be 
considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4)(8)(9)(A)  and  (10)  and  17 
CFR  200.402(a)(8)(9)(i)  and  (10). 

Commissioners  Loomis,  Pollack  and 
Karmel  determined  to  hold  the  afore¬ 
said  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
January  3,  1979,  will  be: 

1.  Formal  orders  of  investigation. 

2.  Settlement  of  injunctive  action. 

3.  Request  for  testimony  of  staff  mem¬ 
bers. 

4.  Access  to  investigative  files  by  Federal, 
state  or  self-regulatory  authorities. 

5.  Litigation  matters. 

6.  Institution  of  injunctive  actions. 

7.  Settlement  of  administrative  proceed¬ 
ings  of  an  enforcement  nature. 

8.  Institution  of  administrative  proceed¬ 
ings  of  an  enforcement  nature. 

9.  Subpoena  enforcement  actions. 

10.  Regulatory  matter  bearing  enforce¬ 
ment  implications. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  Jan¬ 
uary  4,  1979,  at  2:30  p.m.,  will  be:  Re¬ 
ports  of  investigation. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  Jan¬ 
uary  4,  1979  at  9:30  a.m.  will  be: 

(1)  Consideration  of  whether  to  amend 
Rule  13f-l  under  the  Securities  Exchange 
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Act  of  1934,  the  reporting  requirements 
under  the  institutional  investment  disclo¬ 
sure  program,  to  require  that  reports  on 
Form  13F  be  filed  on  a  quarterly  basis 
rather  than  annually. 

(2)  Consideration  of  whether  to  propose 
for  public  comment  rules  providing  for 
"start  up”  exemptions  necessary  to  organize 
unit  investment  trusts  which  operate  under 
the  Investment  Company  Act  of  1940.  These 
proposals  relate  to  provisions  and  rules  per¬ 
taining  to  minimum  net  worth  requirements 
(Section  14(a)),  frequency  of  capital  gains 
distributions  (Rule  19b-l),  and  forward  pric¬ 
ing  (Rule  22c-l). 

(3)  Consideration  of  the  adoption  of  a  pro¬ 
posed  rule  delegating  to  the  Comptroller 
the  function  of  compromise  and  collection 
of  Federal  claims  as  required  by  the  Federal 
Claims  Collection  Act  of  1966,  31  U.S.C.  951 
et  seq. 

(4)  Consideration  of  the  establishment  of 
an  Advisory  Committee  on  Oil  and  Gas  Ac¬ 
counting. 

FOR  FURTHER  INFORMATION 
PLEASE  CONTACT: 

John  Ketels  at  (202)  755-1129. 

December  27, 1978. 

[S-2617-78  Filed  12-28-78;  11:06  ami 
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CODE  OF  FEDERAL  REGULATIONS 


(Revised  as  of  April  1,  1978) 

Quantity  Volume 

_  Title  19— Customs  Duties 

_  Title  24— Housing  and  Urban  Development 

(Part  500  to  End) 

_  Title  26— Internal  Revenue 

(Part  1,  §§  1.851  to  1.1200) 

_  Title  26— Internal  Revenue 

(Parts  30  to  39) 


Price 

$6.00 

9.00 

6.00 

5.50 


Amount 

$ _ 


Total  Order  $ 


[A  Cumulative  checklist  o/CFR  issuances  for  1978  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  1.  In  addition,  a  checklist 
of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each 
month  in  the  LSA  (List  of  CFR  Sections  Affected >] 
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